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RULES OF COURT. 


The following new rule was adopted at the January 
term, 1884: 


XIX. 


In cases of the admission of attorneys to the Supreme 
Court, the clerk shall be entitled to charge and receive the 
following fees and no more: In case of originat admission 
upon the report of a committee, seventy-five cents. Ad- 
mission on motion, fifty cents. In addition to the above, 
in all cases where the attorney admitted may desire a cer- 
tificate printed or engraved on parchment, the clerk may 
charge and receive an additional fee therefor of one dollar. 


Rule VIL. was amended to read as follows: 


VII. 


In all cases brought into the court upon error or appeal, 
the plaintiff in error or appellant shall, at least fifteen days 
prior to the week in which the case shall be entered for 
hearing, furnish to the opposite party or his attorney of 
record, a printed copy of his brief of points and authorities 
relied on; and within ten days thereafter the defendant in 
error or appellee shall furnish the plaintiff in error or ap- 
pellant, as the case may be, a printed copy of his brief of | 
points and authorities relied on; and each party shall, be- 
fore the argument of the cause, file with the clerk of this 
court six copies of his brief aforesaid, one for each judge 
of the court and the others for the reporter, and the party 
bringing the case into this court shall hold the affirmative. 
And in original cases, unless for cause the court shall ex- 
cuse the omission, briefs must be filed by the plaintiff and 
defendant in the same manner as in cases on error or ap- 
peal. The copies of briefs mentioned in this rule shall 
consist of ordinary printed matter in pamphlet form, and 
not in writing, cerograph, type writing, or any similar de- 
vice. 
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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JULY TERM, 1883. 


PRESENT: 
Hon. GEORGE B. LAKE, Curer Justice. 


‘“  AMASA COBB, 


“ SAMUEL MAXWELL, { Juvees. 


GEORGE W. CLOTHER, PLAINTIFF, V. MICHAEL MAHER 
ET AL., DEFENDANTS. 


1. School District: CoNsoLIDATION AND DEBTS oF. Where one 
of several school districts, consolidated under sec. 1, subdivision 
XIV. of the act ‘‘to establish a system of public instruetion,” 
approved March Ist, 1881, was indebted on bonds previously 
issued for school purposes, upon such consolidation being effected 
the new district not only became invested with all property 
rights of the former, but also became answerable for its debts ; 
and a tax for their payment was properly levied on all taxable 
property within the new district. 


2. Statute: consTRucTION oF. In construing a remedial statute 
three things must be considered, viz.: The old law, the mis- 
chief, and the remedy. Broom & Hadley’s Commentaries (Am. 


Ed.), 76. 
* ORIGINAL application for injunction. 


Whitmoyer, Gerrard & Post, for plaintiff. . 
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Charles A. Speice and John G. Higgins, for defendants. 
Lake, Cu. J. 


This action was brought against the county commission- 
ers and treasurer to enjoin the collection of certain taxes 
levied by the commissioners of Platte county for the pay- 
ment of school district bonds. These bonds were issued 
July 1st, 1873, by school district No. 1 of Platte county, 
which then, and until March 1st, 1881, was one of the two 
school districts into which the city of Columbus was di- 
vided. No. 13 was the other district. 

By virtue of sec. 1, subdivision XIV. of the act of the 
legislature, entitled, “An act to establish a system of pub- 
lic instruction for the state of Nebraska,” approved March 
Ist,"1881 (Comp. Stat., Chap. 79], these two districts were 
consolidated, and became and have since been a single one, 
under the name and style of “The school district of Co- 
lumbus,” ete. By operation of this statute the new district 
took the title to all school buildings and other property, 
real and personal, owned by the other two districts. 

Tt is not questioned by counsel for the plaintiff, nor could 
it be successfully, that the legislature had the power to 
make this consolidation and invest the new district with the 
property of the other two. Nor does it seem to be doubted 
that, in such case, in the absence of some different direction 
by the legislature, consistent with the rights of creditors, 
the new district is legally and equitably liable fox the debts 
of the other two; that, succeeding as to their property, they 
succeed to their liabilities also. Such is the rule. Mount 
Pleasant v. Beckwith, 100 U.S8., 514. Blanchard et al. v. 
Bissell, 11 Ohio State, 96. Thompson v. Abbott et al., 61 
Mo., 176. 

But the ground taken, and which seems to be relied on 
chiefly, is, that although the new organization has succeeded 
as to all the property rights of the old ones, in view of sev- 
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-eral provisions of statute bearing on the subject, these bonds 
are still the debts of district No. 1, and collectible only out 
-of the property of the territory embraced within its bound- 
aries at the time they were issued. This position is based 
chiefly on sections 13 and 14 of the act of February 26th, 
1879, providing “for the issuing and payment of school dis- 
trict bonds.” Comp. Stat.,Chap.79, subd. XV. The first of 
these sections directs that the means for the payment of such 
bonds shall be raised by a levy and collection of taxes 
“ypon all the taxable property” in the “school district by 
which they were issued.” Sec. 14 enacts: “That the 
phrase and expression ‘school district,’ as used in the pre- 
ceding section, is hereby declared to mean, intend, and refer 
to the school district as it existed immediately prior to and 
at the time of the issuance of any bonds by said school dis- 
trict, including all lands and property and inhabitants com- 
prised and contained in said school district at the time of 
the issuance of any bonds, and including all and any por- 
tions of said district subsequently separated from said dis- 
trict, whether by the formation of a new district or by any 
change of boundaries of said original district.” 

It is contended on behalf of the plaintiff that there is no 
conflict whatever between this section and the provisions 
under which these two districts were consolidated, and 
therefore that the levy, on account of these bonds, ought to 
have been made only, as it nominally directs, upon the 
property in that portion of the new district which com- 
posed district No. 1. In short, the contention is, that this 
section, given its exact literal import, must govern in this 
matter. With this view, however, we find ourselves unable 
to agree. ; 

Tn the first place, we think there is an irreconcilable 
conflict between the two statutes, and that there being no 
right of the holders of the bonds respecting their payment 
involved, but only that of the tax payers of the new dis- 
trict, in their relation to each other, the more recent statute’ 
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must be given what we deem to be its plain, obvious mean- 
ing, and the legislative intent, as gathered from a due con- 
sideration of all its parts, 

Referring more particularly to the act of. March Ist, 
1881, we find that in addition to vesting the title to prop- 
erty of the old districts in the new, as we have seen, section 
14 makes it the duty of the officers of the former to deliver 
“all property, funds, and papers intrusted to their care” to 
the officers of the latter, for its use and benefit. Sec. 22 
imposes on the officers of the new district the duty, in pos- 
itive terms, of providing “for the payment of debts created. 
by” the superseded districts, “in the erection of school 
houses, or for other school purposes ;”? and where such in- 
debtedness is in the form of bonds, “the holder or holders 
thereof” are given the privilege of exchanging them for 
bonds of the new district “of like amount of the same tenor 
and effect as to payment of principal and interest as the 
bonds surrendered.” And sec. 28 provides: “That all 
moneys arising from any source whatever, which, under 
any prior act or acts of the legislature of this state, are pay- 
able to any school fund of any city of the state, or any 
moneys which are required to be set apart by the treasurer 
of any such city for the support aud maintenauce of any 
school heretofore organized therein, under avy general or 
special law, shall, on and after the passage of this subdivi- 
sion, be payable to the board of education, and shall be 
used only for the purposes specified in this subdivision.” 
Comp. Stat., Chap. 79. 

Giving due weight to these several provisions, and to: 
the clause whereby the law under which the former dis- 
tricts existed as legal entities was wholly repealed, we are 
in no doubt that the intention of the legislature was to be- 
stow upon the new district all of the property of the super- 
seded ones, and to make it answerable for all their valid 
obligations. This being so, the levy for the payment of 
the bonds in question was properly made on the property 
of the entire district. 


° 
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Having reached the conclusion that sec. 14, above cited, 
has no application to this case, it may not be worth our 
while to give what we consider is the full extent of its op- 
eration. We may be justified in saying, however, that in 
no case could it hardly be given a full literal application. 

- It is essentially a remedial statute. In the construction of 

_ such statutes, three things are to be considered, ‘the old 
law, the mischief, and the remedy.” 1 Broom & Hadley’s 
Commentaries (Am. ed.), 76. This particular provision 
in the act of February 26,1879, was intended, probably, to 
avoid an embarrassment, which about that time began to 
be experienced in providing means for the payment of 
school district obligations, growing out of the subdivision 
of districts, after they had become largely indebted, until 
they were so reduced in size, and consequently in taxable 
property, as to be left without the means for making pay- 
ment, This court had occasion to consider such a state of 
facts in the case of The People, ex rel. Qwen, v. School Dis- 
trict No. 9 of Hamilton County, not reported, but referred 
to approvingly in The State, ex rel. Mitchell, v. School Dis- 
trict No. 9 of York County, 8 Neb., 92, and the remedy 
applied, in the absence of statutory provision, was, to re- 
quire a levy co-extensive with the limits of the district as 
they were when the debt was contracted. And that, doubt- 
less, was equitable. At the next session of the legislature 
after that decision was made, the principle of it was recog- 
nized in the enactment of the section in question, as a part 
of the law relative to school district bonds. 

It must be conceded that, where this section. is applica- 
ble, a strict, literal construction would permit of no devia- 
tion whatever in the levy of a tax from the boundary of 
the district as it was when the bonds were issued. Indeed, 
to conform strictly, the levy would have to include not only - 
all the land then within the district, but also all other 
property, and the “inhabitants comprised and contained ” 
therein as well; so that, if any owner of taxable personal 
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property residing in the district when the bonds were is- 
sued, afterwards, and prior to the levy, removed therefrom 
to another district, or county, taking with him all his ef- 
fects, they would still be within the contemplation of the 
letter of the statute, and the levy should include them. 
Not only this, but if a stranger should establish his abode 
in the district after the bonds were put forth, and become 
a tax payer as to every other branch of the revenue, he could 
not lawfully be included as one on their account. A con- 
struction leading to such absurd results ought not to be 
given, if it be possible to avoid it. 

But, if such construction were the only one permissible, 
the enforcement of the section to this extent would be ex- 
ceedingly doubtful. The true principle of taxation—the- 
one enjoined by our constitution—is that of uniformity as 
to persons and property within the particular district for 
which the tax is imposed. “The legislature shall provide 
such revenue as may be needful by levying a tax by valu- 
ation, so that every person and corporation shall pay a tax 
in proportion to the value of his, her, or its property 
and franchises,” etc. Constitution, art. IX., sec. 1. “It 
is essential to all just taxation that it be levied with equal- 
ity and uniformity.” Brewer Brick Co. v. Inhabitants of 
Brewer, 13 American Law Register (N.8.), 735. “A tax 
is properly a charge apportioned among the people of a tax 
district, so that each indivicual within its boundaries shall 
pay his proportionate share of the public burdens.” Tur- 
ner v. Althaus, 6 Neb., 54. This rule of uniformity very 
clearly would require that all taxable property within the 
district when a levy is made, and only such, whether 
brought there before or after the bonds were issued, be 
taxed for their payment. Aud we have no idea that the 
legislature intended otherwise in the enactment of the sec- 
tion in question. Althcugh not very happily expressed, 
the design we think was merely to hold subsequently de- 
tached territory for the payment of such bonds, but not to 
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exclude such as might be added to, nor property brought 
within the district afterwards. 

The justice and propriety of this provision may well be 
doubted. Many reasons readily suggest themselves why in 
its operation it may be, and doubtless is, oppressive. To 
the writer hereof it seems a great and umwarrantable hard- 
ship to compel the people of territory taken from one dis- 
trict and given to another to contribute to the payment of 
the debts of both. That it would be much nearer the 
principles of justice and fair dealing, especially where no 
superior right of a creditor is involved, to make a propor- 
tionate part of the debt, under proper regulations, a charge 
upon the district to which the detached portion is given. 
This, however, is a matter within the province of the legis- 
ture. If there be a wrong in this particular, it is for that 
body to correct. , 

There is no equity in the plaintiff’s case, and the action 
must be dismissed with costs. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


c 


a 


JAMES CoWEE, PLAINTIFF IN ERROR, V. Ep. Hooper, DE- 
FENDANT IN ERROR. 


Practice in Supreme Court, There is no principle of law de- 


cided herein, as there was none involved in the case. Judgment. 
below affirmed. 


Error to the district court for Hall county, Tried be- 
low before GeorGE W. Post, J. 


O. A. Abbott and G. H. Caldwell, for plaintiff in error. 
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T. O. C. Harrison, for defendant in error. 


Coss, J. 


The sole point made in this case by the plaintiff in error 
is, that the verdict of the jury is not sustained by the evi- 
dence, and it is urged, in effect, that this court should re- 
gard the verdict as the result of passion, prejudice, undue 
influence, or mistake on the part of the jury, and reverse 
the judgment and grant a new trial. 

The action was brought on a promissory note executed 
by the plaintiff in error to one James I. Dillon, dated De- 
cember 6, 1875, payable six months after date, and calling 
for forty-two dollars, with interest at ten per cent, and 
which note came into the hands of the plaintiff (defendant 
in error) after maturity. To the petition on the above note 
the defendant answered, alleging that the said note was” 
made by him and delivered to said James I. Dillon as first 
payment on a certain tract of land owned by said Dillon, 
and by him sold to said defendant for a consideration, 
part of cash and part on time, secured by notes and mort- 
gage. That after the delivery of such notes and mortgage 
by the defendant to the said Dillon the said purchase and 
sale of the said tract of land was mutually rescinded be- 
tween the respective parties, the said mortgage was can- | 
celed, and that said Dillon agreed and promised to deliver 
up all of the ‘notes given for the purchase money for said 
land, and especially the note mentioned in said plaintiff’s 
petition, etc. The plaintiff replied to the said answer, de- 
nying that the note sued on was one of the notes given by 
the said defendant to the said Dillon as a part of the pur- 
chase price of the said tract of land, but alleging that the 
said note was given by the said defendant to the said Dil- 
lon for the purchase price of certain household and other 
personal property purchased by said defendant from said 
Dillon, ete. 
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The principal testimony on the part of the plaintiff con- 
sists of the deposition of James I. Dillon, and on the part 
of the defendant of his own testimony, and either of them 
taken alone is, I think, sufficient to establish his respective 
theory of the case. But their statements are conflicting 
with each other, and both cannot be true. It cannot be 
said that there is a clear want of testimony to sustain the 
verdict, nor could it have been said had the verdict been 
the other way. ‘There is one point, however, which no 
doubt had great weight with the jury. All agreé that the 
rea] estate notes were to draw interest at bnt six per cent, 
while the note in suit provides for interest at ten per cent. 
This, I think, added to the positive statements of the wit- 
ness Dillon, was sufficient to turn the scale in favor of the 
plaintiff in the court Lelow, without the intervention of 
passion, prejudice, undue influence, or mistake. 

The judgment of the district court is affirmed. 


” 


JUDGMENT AFFIRMED. 


THE other judges concur. 


B. W. ScHELL ET AL., PLAINTIFFS IN ERROR, V. JOSEPH 
) 2 
HUSENSTINE, DEFENDANT IN ERROR. 


1. Trial of Right of Property: PRAcTICE. When an order 
of attachment is issued by a county judge, in a case in which 
the county court has jurisdiction concurrently with the district 
court, and chattels, seized upon such attachment, are claimed by 
a person other than the defendant in such attachment suit, pro- 
ceedings for the trial of the right of such property should be 
commenced and conducted under the provisions of sections 486 
and 487 of the civil code. 

2, Records: PRESUMPTION. When arecord, brought to this court 


on error, speaks of an order of attachment issued by a county 
judge, but fails to state in what amount it was issued, or to oth- . 
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erwise describe it, it will be presumed to have been issued in a. 
case in which the county court had jurisdiction concurrently 
with the district court. 


Error to the district court for Gage county. Tried be- 
low before WEAVER, J. 


Sabin & Cobby, far plaintiff in error, cited: Noakes v. 
Switzer, 12 Neb., 160. Jones v. Carr & Co., 16 Ohio State, 
420. Maxwell’s Justice, 104. 


R. &. Bibb and A. J. Lale, for defendant in error, cited: 
Armstrong v. Harvey, 11 Ohio State, 531. State v. Powell,. 
10 Neb., 50. . 


‘Coss, J. 


Thereis but one question presented by the record, orargued. 
in the briefs, in this case. That is, whether, in contemplation 
of the provisions of the statute providing for what is popularly 
known as the trial of the right of property, the county 
judge is a judge of a court of record, or a justice of the 
peace. The statute provides somewhat different proceed- 
ings for the trial of the right of property in cases where per- 
sonal property, taken on execution or attachment issued out 
of a court of record, is claimed by a person other than the 
defendant, and cases where the writ is issued by a justice 
of the peace and the property levied upon is so claimed. 
In the latter case the trial may be had before a justice of 
the peace, without a jury, unless a jury is demanded, as in 
other’cases; while in the former it is made the duty of the 
justice to issue a writ of summons directing the sheriff or 
constable to summon five disinterested men having the 
qualifications of electors, ete. And the matter shall be 
tried before such jury, etc. The mode of procedure in 
the two cases ciffers in some other respects, but the above 
is regarded as the most important one. 
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In the case at bar an order of attachment was issued at 
the suit of the plaintiffs in error by the county judge of 
Gage county against one Thomas Ratz. The sheriff having 
levied the said order on certain chattels as the property of 
said Ratz, the defendant in error herein claimed the same, 
and instituted this proceeding for the trial of the right there- 
of. The record is silent as to the amount of the plaintiffs” 
claim sued for in the action in which the order of attach- 
ment was issued. Were such amount stated it might re- 
lieve the case of considerable difficulty. The act approved. 
March 8, 1873 (before the present constitution), provides. 
as follows: “Sec. 2. Probate judges in their respective: 
counties shal] have and exercise the ordinary powers and. 
jurisdiction of justices of the peace, and shall have concur- 
rent jurisdiction with the district court in all civil cases in 
any sum not exceeding five hundred dollars, exclusive of 
costs: * * * And the provisions of the code of civil proce- 
‘dure relative to justices of the peace, shall, where no special 
provision is made by this subdivision, apply to the proceed- 
ings in all civil actions prosecuted before said probate 
judges.” Comp. Stat., Chap. 20. Section 1 of the act de- 
clares that such court shall be a court of record. The con- 
stitution since adopted provides, art. VI., §§ 15 and 16, for 
the election of county judges and the organization of county 
courts, ‘and provides that such courts shall be courts of 
record, and limits their jurisdiction in civil cases to actions. 
wherein the sum claimed shall not exceed one thousand 
dollars. Sec. 15 of art. XVI. provides that such county 
courts shall be the successors of the probate courts. 

It is not deemed necessary in this case to enter into a dis- 
cussion of the proposition that a county judge, when acting 
within the jurisdiction which he possesses in common with 
the justices of the peace of his county, should be regarded 
as a justice of the peace to all intents and purposes, The 
coustitution declares this court to be a court of record. No 
one will claim that it is anything else while acting within 
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that jurisdiction which it possesses concurrently within the 
district court. And there being nothing in the record 
showing the character of the action in which the order of 
attachment was issued, it will be presumed to have been 
issued by the county judge while in the exercise of his gen- 
eral or enlarged jurisdiction. In other words, a county 
judge does not act as a justice of the peace prima facie, 
whatever construction we may be constrained to place upon 
certain of his official acts by the anomalcus provisions of 
the statute. It may be claimed that the presumptions are 
in favor of the correctness of the judgment of the district 
court in affirming the judgmentof the justice. But such pre- 
sumption, if it exists, must be very weak where all of the 
evidence which was before that court is now before this to 
show for itself. 

It is true that this court, in The State v. Powell, 10 Neb., 
50, following B‘Hymer v. Sargent, 11 Ohio State, 682, 
said: “The proceeding for a trial of the right of property 
under the statute is a summary one, to be tried by the jus- 
tice, and is not in any just or legal sense a ‘civil action,’ 
and therefore ‘not properly triable by a jury”” But inthe 
case of The State v. Powell and the Ohio case, the execu- 
tions had been issued by justices of the peace, and could 
not possibly come within the provisions of sec. 486 of the 
code. There can be no doubt that under the provisions of 
this and the following sections the question could be tried 
in no other manner than to the jury of five men therein 
provided. And as, in my view, the case at bar properly 
comes under these provisions, and as the trial was had to 
the justice without a jury, the conclusion is irresistible that 
the district court erred in affirming the judgmeut, and said 
judgment must be reversed. 


REVERSED AND REMANDED, 


THE other judges concur, 
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JAMES P. MILLER ET AL., PLAINTIFFS IN ERROR, V, 
Witiiam H. WILLIS, DEFENDANT IN ERROR. 


1. Parties. A slight variance in the name of one of the parties in 
the judgment from that in the execution will not vitiate it, where 
it is apparent from the pleadings and proceedings that the parties 
are the same. 

ACTION. The objection that the plaintiff has not legal 


capacity to sue must be made, if at all, by the defendant before 
judgment. The objection is not available to a stranger. 


Error to the district court for York county. Tried 
below before Georce W. Post, J. 


Lamb, Billingsley & Lambertson, for plaintiff in error, 
cited: Angell & Ames on Corporations, sec. 650. Free- 
man Judg., sec. 154. Bank v. Smalley, 2 Cow., 778. 
Corbin v. Pearce, 81 Ill., 461. Jackson v. Walker, 4 
Wend., 463. Freeman Ex., 43. 


W. T. Scott and W. P. Conner, for defendant in error. 
MaxweELL, J. 


In 1878 the Kansas Wagon Manufacturing company 
recovered a judgment in the county court against Benjamin 
H. Willis and Thos. C. Tage, for the sum of $76.65 and 
costs. In January, 1880, an execution was issued on this 
judgment, and levied on certain hogs as the property of 
Benjamin H. Willis. Thereupon William H. Willis, a son 
of Benjamin, claimed the hogs as his and took them from 
the plaintiffs in error, Miller being sheriff and Laycock 
his deputy, on a writ of replevin. On the trial of the 
cause a verdict was returned in favor of Willis, upon 
which judgment was rendered. The county judge of 
York county was called as a witness, and after testifying 
that he was county judge and had possession of the records 


14 SUPREME COURT OF NEBRASKA, 
Miller v. Willis. 


of that court, produced the record of a judgment in favor 
-of the Kansas Manufacturing Co. v. Willis and others, 
upon which judgment the execution was issued. This 
was offered in evidence, and objected to by the defendants 
in error “on the ground that the execution in this case 
is not the same case at al] as that on the record offered in 
evidence; that nothing appears in the record to show that 
the Kansas Manufacturing Co. isa corporation, or person~ 
ally competent to bring suit within this state.” The ob- 
jections were sustained and the record excluded. In this 
there was error. The record clearly shows the recov- 
ery of the judgment, and that the execution under which 
the plaintiffs had levied upon the property in dispute was 
issued upon that judgment. 

The omission of the word “wagon” from the name of 
the company or corporation did not render the execution 
void, nor the record of the judgment, when properly iden- 
tified, as it was in this case, inadmissible. The sheriff and 
‘the deputy were holding the property under an execution 
valid upon its face, and issued by the county judge upon a 
valid judgment in the county court. This being so, there 
was no such variance as rendered the judgment inadmissi- 
‘ble. Where it is apparent from all the pleadings and pro- 
ceedings in a case that the parties are the same, a slight vari- 
ance in the name of one of the parties in the execution will 
not vitiate it. Holmes v. McIndoe, 20 Wis.,657. Hays v. 
Bernard, 38 Mll., 297. Lhornton v. Lane, 11 Ga., 459. 
Lewis v. Avery, 8 Vt., 289. The record of the judgment 
‘should have been admitted. 

Second. The objection that the plaintiff has not legal 
capacity to sue must be made, if at all, by a party to the 
suit. It is an objection that must be specially made, or it 
will be waived. If no objection on that ground is made, 
and judgment by default is rendered, in cases where per- 
sonal service is had, at least, there is an implied admission 
of the legal capacity of the plaintiff to bring the action, and 
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the defendant cannot raise it after judgment is rendered. 
A stranger cannot raise the objection. The second objec- 
tion, therefore, was not well taken. The court also excluded 
testimony which we think should have been admitted, but 
as it was excluded evidently upon the theory that the exe- 
cution was invalid, it is unnecessary to refer to it. The 
judgment of the district court is reversed and the cause 
rewanded for a new trial. 


REVERSED AND REMANDED. 


THE other judges concur. 


CHARLES H. WItson, PLAINTIFF IN ERROR, V. WILLIAM 
A. SHEPHERD, DEFENDANT IN ERROR. 


1. Final Order. An order overruling a motion to discharge an 
attachment is nota final order, as it is subject to review up to 
the time judgment is rendered. 


2. Attachment. A defendant may give the undertaking required 
by section 206 of the code, for the delivery of the attached prop- 
erty, and afterwards move to discharge the attachment. 


Error to the district court for Antelope county. Tried 
below before Trrrany, J. 


The petition filed in the cause there is as follows: 

1. The plaintiff complains of the defendant for that on 
or about tiie first day of December, a.D. 1880, plaintiff and 
defendant entered into a copartnership for the purpose of 
engaging in buying and selling the plows and wagons man- 
ufactured by the Pekin Plow Co., T. H. Smith & Co., and 
the Aultman & Taylor Thresher, said business to be car- 
ried on under the firm name and style of Shepherd & Wil- 
son, and said partnership to continue for the period of one 
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year, or during the year 1881, and to be conducted at the 
village of Oakdale, in said county; and the said parties to 
share equally the profits of said business. 

2. That according to the terms of said copartnership 
the said defendant was to have charge of the buying of the 
goods manufactured by said firms, and to purchase no goods 
except from said firms. 

3. That contrary to the terms of said copartnership the 
said defendant, without the knowledge or consent of the 
plaintiff, ordered from divers and sundry firms and manu- 
facturing companies different goods, machinery, and imple- 
ments, and gave in settlement of such purchases certain 
promissory notes, signing said firm name thereto, of which 
facts plaintiff had no knowledge at the time said notes were 
executed, nor in some cases till the maturity of such notes. 

. 4. That about the first day of January, A.D. 1882, 
plaintiff learning of the indebtedness so contracted in said 
firm name, suggested to the defendant a dissolution of said 
copartnership, which was agreed to by defendant, with the 
contract and agreement by and between said parties that 
defendant should take all notes belonging to said firm, as 
well as all goods and effects of every nature and description 
of said firm, and assume and pay out of the proceeds of the 
collection of said notes and the sale of said goods all in- 
debtedness of said firm. 

5. ‘That in compliance with the terms of said contract 
plaintiff surrendered to defendant all property and effects 
of said firm, and defendant has disposed of all such prop- 
erty except the sum of about $425, and fraudulently con- 
verted said property and effects to his own use with intent 
to defraud this plaintiff, and utterly failed to pay or pro- 
vide for the payment of the indebtedness of said firm; that 
defendant is now insolvent, and payment cannot be enforced 
against him. 

6. That the total amount of the indebtedness of said 
firm equals now the sum of $1,222.11, in excess of all as- 
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sets or effects of said firm accounted for by defendant, 
which amount plaintiff is now required to pay or allow 
judgnient to be taken against him for said amount, and ac- 
cordingly plaintiff has secured a portion of said indebted- 
ness from his own private property, to-wit: the sum of 
$560. The plaintiff therefore asks judgment against de- 
fendant for said sum of $1,222.11 and costs of suit. 


S. D. Thornton and W. M. Robertson, for plaintiff in 
error. 


D, A. Holmes, for defendant in error. 
MAxwELt, J. 


The defendant in error commenced an action against the 
plaintiff, in the district court of Antelope county, to recover 
the sum of $1,222.11, and caused an order of attachment 
to be issued and levied upon certain property of the plain- 
tiff in error, who afterwards filed a motion to discharge the 
attachment, which was overruled. The case is not yet de-- 
termined in the district court, and the sole question for’ 
consideration is the order overruling the motion to discharge 
the attachment. 

The code provides that in case of an order discharging 
an attachment, and any party affected thereby shall except 
thereto, the court or judge shall fix the number of days, 
not exceeding twenty, in which such party may file his 
petition in error, during which time the attached property 
shall be held by the sheriff, the plaintiff in error to give an 
undertaking in double the appraised value of the property, 
conditioned to pay the adverse party all damages which he 
may sustain in case the order discharging the attachment 
shall be affirmed. Civil Code, § 236e, Comp. Stat., 561. 

An order discharging an attachment is a final order, be- 
cause the attached property is released and the plaintiff may 
thereby be deprived of a substantial right. Turpin v. 
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Coates, 12 Neb., 321, as a dissolution discharges the lien of 
the attachment. Watson v. Sullivan, 5 Ohio State, 43. 
But where the court overrules the motion—in effect holds 
that the showing made by the defendant is not sufficient to 
entitle him to a dissolution, the order is not final. It is 
still subject to review by the court up to the time of ren- 
dering final judgment. * 

The owner of the attached property may have the same 
released at any time by giving the undertaking required by 
section 206 of the code, and the giving of such undertaking 
will not preclude him from afterwards moving to discharge 
the attachment. Hilton v. Ross, 9 Neb., 406. Some ob- 
jection is made to the form of the action as being upon a 
guaranty, buf; we are of the opinion that an attachment 
will lie upow the facts stated in the petition. 

There is no error in the record, and the judgment is af- 
firmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


N. ALBERT SHERMAN, APPELLANT, V. EpwarpD BaTEs, 
APPELLEE. ~ 


Building Contract. Where a contractor agrees to erect a build- 
ing in a certain manner he must comply with his agreement; 
and no plea of lack of skill of himself or any of his workmen or 
sub-contractors will constitute a defense for a failure to comply 
with the contract. 


AppEAL from the district court of York county. Tried 
below before GEoRGE W. Post, J. 


Sedgwick & Power, for appellant. 
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Scott & Frank, for appellee. 
MaxweE.t, J. 


This is an action by the plaintiff against the defendant 
to recover the sum of $492.60 as a balance due upon a con- 
tract for the erection of a two-story brick building in the 
city of York. The defendant, in his answer, admits the 
contract and the erection of the building, but states that 
the plaintiff did not construct said building according to 
said contract, etc. Then follows a statement of the defects 
in the material and workmanship, the defendant claiming 
damages in the sum of $1,985. The contract price was the 
sum of $2,535 and the excess over $200 on the counter, 
which seems to have cost $238.90. The plaintiff has been 
paid the sum of $2,090. There is also a slight charge for 
changes in the building. The cause was tried in the court 
below without a jury, and the issues were found in favor of 
the defendant and the action dismissed. The plaintiff ap- 
peals. ' 

It is contended by the plaintiff’s attorney that the find- 
ing and judgment are unsupported by the evidence, and 
therefore should be set aside. This is the principal ground 
upon which a reversal is sought. 

It is admitted by the plaintiff and all the proof shows 
that the building is imperfect, but as an excuse for the de- 
fects of construction it is said in the brief of the attorneys 
for the plaintiff that the plaintiff “had no experience in 
laying foundations; this was known by the defendant, and 
it was not contemplated by the parties that the plaintiff 
should perform the work himself; but it was understood 
that he would rely upon others to do the work of laying. 
the foundation. Of the qualifications of the party em- 
ployed to do this work, and of the character of the work 
and the manner in which it was being done, defendant had 
the same opportunities of judging that plaintiff had. The 


‘ 
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defendant was present during the whole time that the 
foundation was being laid.”’ A party entering into a con- 
tract to construct a building thereby agrees that all parts 
of the building shall be constructed according to agreement. 
As a defense to inferior workmanship he cannot say, “TI 
am not a mason or carpenter or tinsmith, therefore I am 
not liable for defects caused by unskillful or careless work- 
men.” 

The question is not one of skill on the part of the con- 
tractor, but of compliance with the contract. If the con- 
tractor agrees to erect a building ina certain manner he 
must comply with his agreement, and uo plea of a lack of 
skill of himself or any of his workmen or sub-contractors 
will constitute a defense for a failure to comply with the 
contract. No waiver on the part of the defendant is shown, 
and in our opinion the judgment is fully sustained by the 
testimony, and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


CLEVELAND PAPER COMPANY, PLAINTIFF IN ERROR, V. 
CHARLES BANKS, DEFENDANT IN ERROR. 


1. Trial: ARGUMENT OF COUNSEL TO JURY. On the trial of a 
cause against one B., the president of a printing company, on 
an alleged agreement of said B. to pay for certain paper fur- 
nished the printing company, the attorney for B. persisted in 
offering to prove that one §., the secretary of the printing com- 
pany, had embezzled the funds and appropriated the property 
of the said company, which evidence was excluded. In the ar- 
gument to the jury, B.’s attorney said, “‘ The history of Smith 
you know; they told you that directly after these goods were 
shipped, Smith went away, and that he went away with prop- 
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erty that was not his own,’ Held, Error, and that the cause 
would be reversed. 


MOTION FOR NEW TRIAL. ASSIGNMENTS OF ERROR. 
Under the general assignmént, in the motion for a new trial, of 
‘errors of law occurring at the trial,” only such errors as appear 
in the bill of exceptions can be considered. If objection is made 
to any of the instructions it must be specifically assigned. 


Error to the district court for Douglas county. Tried 
below before NeviLx, J. 


Congdon, Clarkson & Hunt, for plaintiff in error, cited 
Cropsey v. Averill, 8 Neb., 160. 


Bartlett & Peckham, for defendant in error. 


MAXWELL, J. 


This is an action by the plaintiff against the defendant 
to recover the sum of $213.48 and interest, for paper al- 
leged to have been sold by the plaintiff to the defendant. 
‘The answer isa general denial. On the trial of the cause 
the jury returned a verdict in favor of the defendant, upon 
which judgment was rendered. 

The errors assigned are: 1st. Misconduct of the prevail- 
ing party. 2d. That the verdict is not sustained by the 
evidence. 3d. Errors of law occurring at the trial. 

The testimony shows that in October, 1879, one Smith, 
the secretary of the Omaha Post Printing Company, ap- 
plied to one Taylor, the salesman of the plaintiff at Chi- 
cago, to purchase the paper in question. ‘Taylor refused to 
sell the paper unless Banks, who was the president of the 
printing company, and Liedtke, the vice-president, would 
agree to pay the bill. On the 6th of October of that year 
Smith wrote to Taylor saying that “Mr. Banks is willing 
to accept the bills individually, but he declines to ask either 
Capt. Liedtke or any one else to go security for such bills 
for such amounts as a couple of hundred dollars,” 


22 SUPREME COURT OF NEBRASKA, 


Cleveland Paper Co. v. Banks. 


On the 30th of October, 1879, Smith wrote to Taylor 
acknowledging the receipt of the paper, and saying it “is 
perfectly satisfactéry as to quality. If you have not al- 
ready drawn on us, we will remit you about the 20th of 
November one-half the amount of your bill, and the other 
half about the 20th of December.” 

There is also a letter from the defendant to the plaintiff, 
dated April 16, 1880, wherein he says: “I will pay the 
old account, and then you must give sixty days on the new 
order,” etc. There is a large amount of other testimony 
to which it is unnecessary to refer. During the trial of the 
cause ‘an attempt was made by the defendant’s attorney to 
’ show that Smith, the secretary of the company, had em- 
bezzled funds belonging to the company. This was ruled 
out as improper. It was also stated that the theory of 
the defendant’s case was that Smith had received this 
paper and applied it to his own use; but there was no 
testimony to that effect. In the argument of the cause to 
the jury, however, Mr. Peckham, the defendant’s attorney, 
used the following language: “The history,of Smith you 
know; they told you that directly after these goods were 
shipped Smith went away, and that he went away with 
property that was not his own.” The plaintiff’s attorneys 
objected to the use of this language, and the court re- 
strained the attorney from making such statements. 

The rights of parties are to be determined from the evi- 
dence, and an attorney in arguing a case to a jury must 
confine the discussion of facts to those proved. If he can 
be permitted to make assertions of facts, or insinuations of 
the existence of facts, not supported by the proof, there is 
danger that the jury will lose sight of the issue or be in- 
fluenced by misstatements to the prejudice of the other 
party. Where such statements are improperly made prima 
facie they are prejudicial, and may be sufficient to cause the 
reversal of the case. In the case under consideration it 
was entirely immaterial whether Smith had embezzled the 
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funds or appropriated the property of the Post Printing 
Company or not, and any evidence tending to prove such 
facts or assertions of their existence must have directed the 
attention of the jury from the real question at issue, and 
must have been prejudicial. That evidently was the object 
of the statement, and that it had the effect desired is pretty 
clear. The question at issue was whether Banks, the pres- 
ident of the company, had made himself personally re- 
sponsible for the payment of a quantity of paper pur- 
chased for and received by the Post Printing Company. 
Whether or not Smith had embezzled the funds or appro- 
priated the property of the company in no event could: have 
the slightest relation to the case, and the only effect of the 
persistent offer of such evidence and making of such state- 
ments was to cause the jury to consider that the alleged 
wrong of Smith would defeat the liability of the defend- 
ant. In our opinion, therefore, the statement was so far 
prejudicial as to demand a new trial. The verdict is also- 
against the clear weight of evidence. A clear preponder- 
ance of the evidence tends to show that the defendant did 
agree to pay for the paper, notwithstanding his deliberate 
denial of the same. 

Objections are made to certain instructions, but as they 
do not seem to have been made in the motion for a new 
trial they cannot be considered. While under the statute 
all errors occurring during a trial may be considered under 
the general assigument of “errors of law occurring at the 
trial” [Comp. Stat., 573], this evidently refers to the errors 
shown by the bill of exceptions. But as instructions are 
required to be in writing and to be tiled with the clerk be- 
fore being given by the court, and must be marked “Given 
or refused and exceptions noted,” and thus become a part of 
the record, they are not required to be, nor should be, nade 
a part of the bill of exceptions. 

If exceptions to the instructions are relied upon they 
must be assigned in the motion for a new trial. And this 
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is but just to the trial court. It is pretty evident too, that 
the legislature never intended under a general assignment 
to include errors which appear in the record aside from the 
bill of exceptions. These errors, therefore, cannot be con- 
sidered, 

The judgment of the district court must be reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


A. M. Coot, PLAINTIFF IN ERROR, V. RocHE, Haun & 
RAY, DEFENDANTS IN ERROR. 


1. Notice to Take Depositions. A notice served on the 
24th to take depositions on the 28th of a month, a Sunday inter- 
vening, at a place requiring two days’ travel to reach by the 
usual route, gives one day less than the statute requires. 


2. ———. The notice shall be served so as to allow the adverse 
party sufficient time by the usual route of travel to attend, and 
one day for preparation, exclusive of Sundays and the day of 
service. Code, 2 378. 


3. Evidence: CRosS-EXAMINATION OF WITNESS. The cross-ex- 
amination of a witness must be restricted to facts and cireum- 
stances connected with the matters called out by the direct 
examination. 


4, Replevin: PLEADING: GENERALISSUE. Inman action of re- 
plevin under the general issue the rights of the respective par- 
ties may be shown and determined. 


Error to the district court for Antelope county. Tried 
below before Barnes, J. 


Sedgwick & Power, for plaintiff in error. 
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Thomas O’ Day and W. M. Robertson, for defendants in 


error. 
LAKE, Cu. J. 


This is a petition in error from Antelope county. One 
of the errors complained of is the suppression of: a deposi- 
tion for want of sufficient notice of the taking. The notice 
was served on the 24th of February, 1881, at Neligh, in 
said county, that the deposition would be taken in York on 
the 28th, The 27th of February was Sunday, and it is 
agreed that, by the usual route of travel, two days were 
required to reach York from Neligh. 

The statute provides that “the notice shall be served so 
as to allow the adverse party sufficient time by the usual 
route of travel to attend, and one day for preparation, ex- 
elusive of Sundays and the day of service.” Code of Civil 
Procedure, § 378. Under this rule the notice in question 
is clearly defective; for, after excluding the day of service, 
Sunday, and the two days required to reach York, no time 
whatever is left for preparation. The deposition was 
rightly suppressed. 

The action below was replevin. It was brought by the 
defendants in error to obtain possession of some horses 
which had been mortgaged to them by one J. B. Meehan, 
Oct. 12th, 1880. The plaintiff in error, who was defend- 
ant below, answered the petition, which was in the usual 
form in such cases—first, non detinet, and second, a gene- 
ral denial. The defendants in error introduced in evi- 
dence, on the trial, the mortgage under which they claimed 
the horses, and showed by oral evidence that, prior to the 
‘commencement of this action, they had, as mortgagees, 
caused them to be taken in possession by P. D. Thompson, 
a constable, from whom they were taken by the plaintiff 
in error under a writ of replevin issued against him by a 
justice of the peace, at the suit of Will E. Sharp, who, it 
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appears, claimed them by virtue of two chattel mortgages 
of which he was assignee, executed, one by said J. B. Mee- 
han, June 3d, 1880, and the other by his wife, Samantha 
Meehan, April 15th, 1880. 

As part of their case in chief, the defendants in error 
called the plaintiff as a witness and asked him whether, at 
the commencement of the action, he had possession of the 
horses, to which he gave an affirmative answer. Upon 
this his counsel sought to bring out, by means of cross-ex- 
amination, the right by which he held them. This the 
court held could not be done, and the ruling is now assigned 
as prejudicial error.’ 

The rule here applicable is, that the cross-examination 
of a witness must be restricted to facts and circumstances. 
connected with the matters called out by the direct exami- 
nation. 1 Greenleaf on Ev., § 445. Davis v. Neligh, 7 
Neb., 84. Clough v. The State, Id., 320. The fact of the 
horses being in his possession at that time, alleged in the 
petition, was put in issue by the answer. It was this fact, 
simply, which was brought out by the direct examination. 
The right by which he held it-was a different thing alto- 
gether, and was not inquired of. 

To entitle them to recover against the plaintiff in error, 
it was necessary for the defendants, under the issue joined,. 
to show that he had possession of the horses when the ac- 
tion was brought. But it was not necessary for them to. 
inaugurate an inquiry as to his right of possession as against 
their mortgage, nor did they do so by their direct exami- 
natiou of this witness. On this question the ruling was 
correct. : 

As a defense to the action, there were offered in evidence 
the proceedings in the replevin suit of Will E. Sharp 
against P. D. Thompson, and copies of the two chattel 
mortgages of which Sharp was assignee, which, together 
with other evidence in the case, had they been admitted, 
would have shown conclusively that at the commencement. 
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of this action the horses were already in the custody of the- 
law, and held by the plaintiff in error, as sheriff, under a 
valid order of delivery, based on a lien superior to that of 
the defendants in error. 

The real objection to the reception of this evidence, as we 
gather from the brief of counsel, seems to be that the inter- 
est of Sharp, in whose behalf the sheriff held the property, 
could not properly be shown under the answer. This, 
however, is a mistaken view of our replevin law. The gist 
of this action—without which it is not maintainable—is an 
unlawful detention of property. Haggard v. Wallen, 6 
Neb., 271. Non detinet, or a general denial, puts this in 
issue, and under such issue the rights of the respective par- 
ties may be shown and finally determined. Such is the es- 
tablished rule in this state. School District v. Shoemaker, 
5 Neb., 86. Hedman v. Anderson, 8 Id., 180. Richard- 
son v. Stecle, 9 Id., 486. In the exclusion of these items. 
of evidence there was error, for which a new trial must be 
awarded. 

The court below also erred in striking out the testimony 
of the wituess Snyder-as to the value of some of the horses. 
He had testified, without objection as to his competency to 
give an opinion on this subject, that the pair of mares, 
“Mollie” and “Kittie,” had been kept for awhile at his 
stable, that he knew them, and that he thought they would 
have sold “for about $175;” that they were in fact “sold 
for that much.” Thereupon, a motion to strike this testi- 
mony out, “as being incompetent, irrelevant, and immate~ 
rial,” was sustained. Neither of these objections was ten- 
able. The evidence was competent, relevant, and material, 
and should have been retained.. For these reasons the 
judgment must be reversed and the cause remanded to the 
court below for a new trial. 


REVERSED AND REMANDED, 


Tur other judges concur. 
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ELIzaABETH J. DAVIS ET AL., PLAINTIFFS IN ERROR, V. 
JAMES A. HUSTON ET AL., DEFENDANTS IN ERROR. 


1. Foreclosure of Mortgage: INFANT: NOTICE BY PUBLI- 
CATION. An infant of whatever age, residing with its mother, 
who is a widow and a resident of another state, will not be pre- 
sumed to have a guardian residing in this state, and in a suit 
against such infant for the purpose of foreclosing a mortgage on 
real estate situated in this state, it will be sufficient to state in 
the affidavit for service of notice by publication: ‘‘That said * 
* * * are non-residents of the state of Nebraska, and that 
service of a summons cannot be made upon them in this state.” 


2 Service by Publication. The provisions of the statute re- 
quiring the publication of notice to non-resident defendants to be 
made four consecutive weeks in some newspaper, etc., Held, To 
mean the same as though the Janguage were that it should be 
printed or inserted in a weekly newspaper once in each week for 
four weeks successively, and that the publication is deemed 
complete upon the distribution of the newspaper containing its 
fourth successive weekly insertion. The paper will be presumed 
to have been published on the day of which it bears date. 


3. Acknowledgment of Deed. The objection to a deed, that 
the acknowledgment was taken before a county clerk, is cured 
by the second section of the act approved Feb. 24,1883, Laws 
1883, 181. 


Tris was an action of ejectment brought in the district 
eourt of Richardson county. The plaintiffs in error, who 
were plaintiffs below, claimed the land in controversy, as 
the widow and heirs at law of one Thomas Hodkins, de- 
ceased. It was admitted upon the trial that the patent for 
+he land was issued and delivered by the United States to 
the said Thomas Hodkins, and that he thereby became the 
owner in fee simple. It was further admitted that the 
plaintiffs were the widow and sole heirs at law of the said 
Thomas Hodkins. ‘The defendant Scammon claimed the 
title and right to the possession of the said land as the 
grantee in a deed ofsconveyance made by the sheriff of said 
county of Richardson, under a decree of foreclosure in an 
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action wherein one Henry Gardner was plaintiff, and all of 
the plaintiffs herein were defendants. It appeared from 


‘the record that Thomas Hodkins, while he owned and oc- 


cupied the land, executed and delivered to Henry Gardner 
a mortgage thereon to secure the payment of a certain prom- 
issory note. The said Hodkins having died, and the note 
being unpaid, Gardner brought suit in the district court of 
said county of Richardson t@ foreclose the mortgage, in 


‘which action the widow and heirs at law of Hodkins 


(plaintiffs herein) were made parties defendant. All of the 
defendants being non-residents of the state, service of sum- 
mons was obtained by publication in a newspaper, and 
such proceedings were afterwards had in that action that a 
decree of foreclosure was rendered in favor of said Gardner, 
and the land was ordered sold to satisfy the same. Enoch 
D. Scammon, one of the defendants herein, became the 
purchaser at the sale, and the same having been confirmed 
by the court, a deed was accordingly executed and deliv- 
ered by the sheriff to him. Scammon took possession of 
the land under said deed, and he has been in possession 
thereof ever since, the other defendant, James Huston, be- 
ing only his tenant from year to year. Plaintiffs in error 
claimed that all of the proceedings in the foreclosure case 
were absolutely void, and that Scammon got no title under 
his deed. On trial below before Davinsoy, J., judgment 
was entered dismissing the case. 


Martin & Gilman, for plaintiffs in error, cited: Comp. 
Stat., 539, § 76. Allen v. Saylor, 14 Iowa, 436. Gray v. 
Palmer, 9 Cal., 638. Wade on Notice, § 1158. Reed ». 
Sexton, 20 Kan., 200. Crowell v. Galloway, 3 Neb., 218. 
Atkins v. Atkins, 9 1d., 191. Keys v. McDonald, 1 Han- 
dy, 287. 


E. W. Thomas, for defendants in error, cited: Maxwell’s 
Pleading and Practice, 51. 1 Nash, 82. Olcott v. Robin- 


gon, 21 New York, 150. Miller v. Finn, 1 Neb., 254. 
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Howard v, Moore, 2 Mich., 227, Freeman on Void Jud. 


Sales, 109. 


Coss, J. 

The point is made for the plaintiffs in error that the ser- _ 
‘vice of process in the foreclosure case was not sufficient to 
bind the infant defendauts,@or the reason, as I understand 
it, that the affidavit for service by publication fails to show 
that the guardians of the infant defendants were non‘resi- 
dents of this state, or that service ou them could not be 
made in this state, and it is urged in the brief that “there 
is always a presumption that when a minor has property 
and rights he has a guardian to protect such property and 
rights.” If there is such a presumption, it certainly can- 
‘not prevail against the superior presumption that the sur- 
viving parent is the guardian of an infant, or that the in- 
-fant would be domiciled in the same state with its guardian, 
Indeed, in the absence of authority, I am unable to admit 
the existence of a presumption that an infant who has 
‘inherited land in several different states has a guardiar in 
-each state to protect such property. The deposition of the 
‘plaintiff, Elizabeth J. Davis, one of the defendants in the 
-the foreclosure suit, shows clearly that at the date of the 
taking thereof, to-wit, the twenty-eighth day of May, 1883, 
she was a resident of the state of Missouri, and that the 
other defendants are her sons and daughters. She was not 
interrogated as to wlien she became a resident of the state 
-of Missouri. Her deposition, then, taken in connection with 
the affidavit of non-residence of the defendants made by 
‘the plaintiff in the foreclosure suit, raises the presumption 
‘that all of the defendants were non-residents of the state of 
Nebraska at the time of the commencement of the fore- 
closure suit. And that the infant defendants, all but one of 
whom were then under the age of fourteen years, were then 
residing with and under the natural guardianage of their 
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mother—their father being then dead, and they cannot be 
presumed to have then had any lawfully appointed guar- 
dian, certainly not within the state of Nebraska. The case 
of Keys v. McDonald, 1 Handy, 287, cited to this point by 
counsel for plaintiffs in error, was where the summons was 
personally served, of course within the jurisdiction of the 
court, upon the defendant, who was stated in the petition 
to be a minor under the age of fourteen years. Such de- 
fendant being found within the jurisdiction, there was a 
presumption to be negatived that there was a father, mother, 
guardian, or other person having the care of such infant or 
with whom he lived, also within the jurisdiction, who a!so 
might be served. But not so in the case at bar. 

The second point presented is, that by the terms of the 
notice the defendants in the foreclosure suit were not al- 
lowed the statutory time in which to answer the petition of 
the plaintiff therein. The statute [sec. 110, p. 545, Comp. 
Stat.] provides as follows: “The answer or demurrer of 
the defendant shall be filed on or before the third Mon- 
day * * * after the return day of the summons or 
service by publication.” Sec. 79, p. 540, provides that: 
“‘The publication must be made four consecutive weeks in 
some newspaper * * * .” While I do not find any 
case in which this language has been construed by this 
court, or indeed by a court of last resort in any state, yet 
it is well known to the profession that it has uniformly 
been understood in this state, the same as though the lan- 
guage were that the notice should be printed or inserted in 
a weekly newspaper once in each week for four weeks suc- 
cessively, etc., and that the publication is deemed complete 
upon the distribution of the newspaper containing its fourth 
successive weekly insertion. Such has been my own ob- 
servation, and I am informed has been that of my two as- 
sociates on the berich, each of whom has Jong presided at 
the circuit and been familiar with the rulings of our courts 
as well in territorial times as during the existence of our 
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state government. Such construction having been uni- 
formly placed upon the statute in question, it has bezome 
a rule of property in this state, and must be adhercd to. 

Upon the Jast point raised by the plaintiff in error, to- 
wit: that the sheriff’s deed, having been acknowledged 
before the county clerk, should not have been admitted in 
evidence, I will only say, that, by an act of the legislature, 
approved February 24, 1883, Laws, 181, all acknowledg- 
ments heretofore taken by county clerks and their deputies 
are declared to be legal and valid. No reason is suggested 
why this law should not be deemed valid or have the effect 
to validate the deed in question, however faulty its ac- 
knowledgment under the law as it formerly stood. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


GREAT WESTERN MANUFACTURING CoMPANY, APPEL- 
LANTS, V. HUNTER Bros. ET AL., APPELLEES. 


1. Practice in Supreme Court on Appeal. When, upon the 
trial of a cause in the nature of a suit in equity in the district 
court, a judgment is rendered against the plaintiff in the nature 
of a non-suit, and upon appeal to this court it shall appear that 
the plaintiff had offered competent testimony sufficient to en- 
title him to a decree prima facie, this court will render or order 
a decree in his favor accordingly. 


2. Mechanic’s Lien. Any contract and furnishing, and delivery 
under it, of labor, material, or machinery for the erection, repa- 
ration, or removal of any house, etc., sufficient to create an in- 
debtedness between the owner thereof and the person furnish- 
ing and delivering such labor, materials, and machinery, is suffi- 
cient to create a lien therefor, under the first section of chap. 42, 
Gen. Stat. 
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An agreement to manufacture at plaintiff’s factory at 
Leavenworth, Kansas, and deliver to defendants, at the Missouri 
Pacific Railroad depot, in Atchison, Kansas, certain machinery 
for defendants’ elevator at Valparaiso, Saunders county, Nebras- 
ka, and the furnishing and delivery of such machinery so that 
defendants placed the same in their said elevator building, is a 
furnishing of the same in the county of Saunders within the 
meaning of the third section of said chapter. 


The contract for furnishing certain machinery for a grain 
elevator contained a clause as follows, in substance: ‘‘Should 
shipment be made before payment in full, the title, right of pos- 
session, and ownership of the aforesaid machinery shall remain 
in the above first party until the note is paid,” etc., Held, Nota 
waiver 6f a right to a mechanic’s lien. 


The oath to the account of items of materials, etc., may 
be made by an agent of the party entitledto the lien. Williams 
v. Webb, 2 Disn., 430. 


ie} 
APPEAL from the district court of Saunders county. 
Heard below before Grorcre W. Post, J. 


8. H’y Sornberger, for appellant, on right to the lien, 
cited: Phillips, 167, 389. Jones v. Swan, 21 Iowa, 181. 
Howard v. Veazie, 3 Gray, 283. McCall v. Eastwick, 2 
Miles (Penn.), 45. Grilerest v. Gottschalk, 39 Iowa, 311. 
On right of non-resident to have lien, cited: Greenwood 
v. Mfg. Co., 2 Swan, 180. Atkins v. Little, 17 Minn., 342. 
On authority of agent, cited: Williams v. Webb, 2 Disn., 
430. Phillips, 366. 


Groff & Montgomery, for appellee Stone, contended that 
decree must be affirmed or appeal dismissed. Wialeoz v. 
Saunders, 4 Neb., 570. On right to lien, cited: Gen. Stat., 
chap. 42, §§ 1,7. Bottomly v. Grace Church, 2 Cal., 92. 
Houghton v. Blake, 5 Id., 240. Hill v. Bishop, 25 IIL, 
349. Hills v, Elliott, 16 Sergt. & Rawle, 56. Bailey v. 
Adams, 14 Wend., 201. Gorman v. Sagner, 22 Mo., 187. 
The statute, § 7, excludes the idea of an agent making affi- 


davit to secure the lien. 
i -4 
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Coss, J. 


This action was brought to enforce a mechanic’s lien 
‘upon a grain elevator for elevator machinery by the plain- 
tiffs, who are manufacturers, of Leavenworth, Kansas, 
the said elevator having been erected by the defendants, 
Hunter Brothers, at Valparaiso, Saunders county. Hunter 
Brothers, Harry Whi.e, and Frank C. Stone, trustee (to 
whom the property had been conveyed by Hunter Broth- 
-ers in trust for certain creditors), were made defendants, 
the latter of whom only answered. Upon the coming on 
to trial to the court, the plaintiff offered certain pages of 
‘the records of Saunders county, containing the records of 
‘its liens, etc. The defendant objected to the introduction of 
the said record in evidence, for the reason that one of the 
issues in the case was the authority of the person making 
the affidavits, ete. The plaintiff also offered in evidence 
the deposition of D. F. Fairchild. To question 20 of said 
-deposition and the answer thereto, the defendant objected, 
for the following reasons: 1. That the same is not the 
best evidence, and is incompetent. 2. That the testimony 
‘is seeking to extend the terms of the contract, which is in 
‘writing. To question 26 and the answer thereto, the de- 
fendant objected, for the reason that the same is incompe- 
‘tent, immaterial, and not the best evidence. To question 
29 ‘and the answer thereto, defendant objected, for the 
reasons: 1, That the same is incompetent, there being 
‘no ambiguity in the contract. 2. That the contract itself 
-excludes all verbal understandings. All of which objeo- 
tions were sustained, and the several matters objected to 
ruled out. 

The said deposition, except such parts as were objected 
to as above, also the contract referred to and which formed 
a part of said deposition, and several letters referred to in 
said deposition, were then admitted in evidence. 

Plaintiff then cffered the original affidavit of Geo. W. 


JULY TERM, 1883. 35 


G. W. Mfg. Co. v. Hunter’Bros. 


Burton (being the account in writing of said mechanic’s 
lien, recorded as aforesaid), to which the defendant objected, 
giving reasons too lengthy for repetition here. 

Thereupon the plaintiff rested, and the defendant moved 
for a judgment on the plaintiff’s testimony, which motion 
‘was sustained, and the cause comes to this court on appeal. 

The defendant makes a preliminary point to the effect 
that the plaintiff cannot have judgment on its appeal in any 
-event, for the reason that the plaintiff was non-suited at the 
‘close of its evidence, and before the defendant had an op- 
portunity to produce his testimony. He says that, even 
admitting that the plaintiff made a case on its evidence, it 
is to be presumed that the defendant’s evidence would have 
made a great difference, had the district court been in doubt 
about the motion for a non-suit. 

On this proposition the court’is compelled to differ with 
counsel, If any presumption is to be indulged in, it is 
that defendant was satisfied with the case as made by 
plaintiff’s testimony, otherwise he would have put his own 
‘testimony in, before calling for the judgment of the court. 
At all events his motion for judgment on the plaintiff’s 
evidence alone, and the favorable action of the district 
court on his motion, stamps it with the character of an ex 
parte case aswell in this court as in that. 

Defendant makes his first point on that part of plain- 
tiff’s claim which comes last in point of time, and says that 
it is invalid because the affidavit does not show the nature 
-of the contract under which such material was furnished, 
or whether or not. there was a contract. That part of 
plaintiff’s claim to which this objection is made is in the 
following words: “That afterwards, to-wit, on the fifteenth 
‘day of August and on the twenty-fourth day of October, 
1879, said Great Western Manufacturing Company did sell 
.and furnish to said Hunter Brothers the within several 
items of machinery and material named in exhibit “B,” 
hereto attached and made a part hereof, amounting to. 
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$55.22, to be by them used in and about the erection and 
completion of the elevator before described.” 

The defendant’s second point, as applicable to the bal- 
ance of plaintiff’s claim, he divides into three heads: 
1. That the materials in question were furnished, by the 
terms of the contract itself, at Leavenworth, Kansas, and 
as the statute requires that the liens shall be filed “in the 
county clerk’s office of the county in which such labor, 
skill, and materia] shal] have been furnished,” the goods 
not having been delivered in Saunders county, no lien 
could be gained there. 

2. Thetmaterial must have been furnished bythe express 
terms of the contract for the particular building on which 
the lien is claimed. ‘No reference is made in this contract 
to the building on which the lien is claimed ; therefore the 
lien was unauthorized, ete. 

3. By the terms of this contract the title to the prop- 
erty was retained in the appellant until full payment should 
be made, ete. 

Defendant cites cases where the holding has been with 
him under most of these heads. But it must be borne in 
mind that the lien which is now under consideration is 
the creature of statute, and that the statutes of no two 
states are exactly alike; nor do those of any state remain 
the same for a great length of time. The provisions of 
our own statute, in force at the time of these transactions, 
had been framed with a view of getting rid of all technical 
difficulties in the way of protection to mechanics and ma- 


- terial men pursuing their business in good faith, and quite 


probably many of its provisions had been sugges ed by the 
cases cited and to avoid the technical difficulties suggested 
in some of them, Sec. 1 of said act reads as follows: 
“ Any person who shall perform any labor or furnish any 
material or machinery for the erection, reparation or re- 
moval of any house, mill, manufactory, or other building 
or appurtenance, by virtue of a contract or agreement, ex- 
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press or implied, with the owner thereof or his agent, shall 
have a lien to secure the payment of the same, upon such 
house, mill, manufactory, or other building or appurtenance, 
and the lot of land upon which the same shall stand.” 
Gen. Stat., 466. ° 

From an examination of this section it must be appar- 
ent that it makes no difference what the nature or charac- 
ter of the contract may be, whether special, or parol, 
verbal, or written, express or implied. If the contract and 
delivery, or furnishing under it, is sufficient to create an 
indebtedness or liability, it is sufficient to create a lien un- 
der the provisions of this section. See Kneeland on Me- 
chanic’s Liens, § 48. 

The objection that the machinery having been manufac- 
tured at Leavenworth, Kansas, and shipped to the pur- 
chasers at Atchison, Kansas, to be by them conveyed to the 
site of their elevator in Saunders county, Nebraska, was not 
a furnishing of such machinery in the latter-named county, 
has received careful attention; yet I do not think that either 

’ the letter or the spirit of the statute requires that the ma- 
chinery should be actually laid down at the site of the 
building, by the lienor, but if his labor, skill, or capital 
produced it, and set it in motion for that destination, and 
it finally reached it, and was attached to the building for 
the purpose intended, then it was “furnished” there by 
him without regard to the name in which: it was shipped or 
other matters connected with its transportation. As to the 
second subdivision of this objection, I have no doubt that, 
under the. provisions of our statute then in force, lumber 
or other building material, sold on general book account 
without regard to any particular building, if used by the 
purchaser in the erection or reparation of a building upon 
land of which he is the owner, the vendor of such lumber 
or other building material may have his lien. Whatever . 
may be the provisions of the statutes of Illinois and Cali- 
fornia under which the cases cited were decided, they are 
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not authority under our statute. As to the third subdivis- 
ion of this point, that plaintiffs cannot have a mechanic’s 
lien for the machinery furnished for the reason that by the 
terms of the contract they retained a vendors’ lien on the 
machinery, while I find some difficulties presented in some 
of the cases cited, yet as it is a general principle of law that. 
acreditor may have as many securities for his debt as he _ 
can obtain without infringing upon the rights of others, and 
as the rights of no other person have been by any possibil- 
ity affected by the said clause in the contract, Ido not deem 
it as an objection to the plaintiff’s right to a lien. Again, 
the vendor’s lien or ownership of the machinery reserved 
by the terms of the contract could only exist so long as the- 
machinery remained personal property, and ceased upon the 
same being attached to the freehold and becoming a fixture. 
Hunter Bros. having attached this machinery to their ele- 
vator (with the consent of the vendor), it ceased to be per-- 
sonal property, and the reserved ownership of the vendor 
therein ceased to operate eo instanti with the act which en— 
titled said vendor to a lien on the elevator therefor. See- 
Frankland et al. v. Moulton et al., 5 Wis., 1. 

The lien in this case was verified by G. W. Burton, who- 
in his affidavit declares that he is the agent of the Great, 
Western Munufacturing Company, claimants in this case. 
The point is made that under the statute no one but the 
lienor himself could make the verification. I know of no- 
reason why cases of this kind should be taken out of the 
general rule, and therefore, in the language of Judge Ghol- 
son, in Williams, adm’r, v. Webb, 2 Disn., 433, “We see no: 
reason to.doubt that the oath of an agent, acting in the 
business, and therefore acquainted with the facts, is suffi- 
cient. Any other conclusion would be attended with ex- 
treme inconvenience, and we think that the general maxim,. 
qui facit per alium, facit per #6; Tay. be safely applied in. 
the construction of this statute.” 

I think that the court should have so received and con— 
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sidered all of the depositions of the witness Fairchild ex- 
cept the twenty-ninth question and answer, and such testi- 
mony being before the court the plaintiff’s claim was- 
sufficiently proved. 

The judgment of the district court is therefore reversed, . 
and the cause remanded to the district court, with the di- 
rection that a decree be entered in that court for the plain-- 
tiff, giving it a first lien on the said grain elevator building,. 
as described in plaintiff’s petition, for the sum of $278.77, 
together with interest on $223.65 from the 25th day of July, 
1879, and on $55.22 from the 24th day of October, 1879,. 
together with its costs in both courts. 


JUDGMENT ACCORDINGLY. 
THE other judges concur. 


Perer LAUGHLIN, PLAINTIFF IN ERROR, V. D. C. Kav—- 
ANAUGH, DEFENDANT IN ERROR. 


1. Practice: SETTING ASIDE VERDICT IN REPLEVIN. The only 
manner in which this court will set aside the verdict of a jury 
in a district court in an action of replevin is by reversing the- 
judgment of said court in sustaining and refusing to set aside 
such verdict. 


2. New Trial. A new trial will in no case be granted in an action 
at law while a verdict of a jury in such action remains in force. 


Error to the district court of Platte county.. Tried be— 
low before GEorGE W. Post, J. 


Byron Millett, for plaintiff in error. 


Cornelius & Sullivan and George G. Bowman, for de— 
fendant in error. - 
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Coss, J. 


This cause was submitted to the court by stipulation of 
the parties without brief or argument of any kind. There 
was no bill of exceptions, the record consisting of the plead- 
ings, general verdict and special findings of the jury, judg- 
ment, and petition in error. The action was replevin in 
‘the detinet for certain pieces of mural marble. The de- 
fendant answered by a general denial. The jury found a 
general verdict, “the value of the property in question 
two hundred dollars. That the plaintiff is the owner of 
the property now, and was at the time of-the commence- 
ment of this cause; that the said defendant is entitled to 
the immediate possession thereof; that the plaintiff wrong- 
fully took the said property; that the value of the defend- 
ant’s possession of, in, and to the said property is one cent; 
and that said defendant is entitled to one cent damages for 
the wrongful taking of said property.” There are also nine 
special findings, as follows: 

1. Was there a partnership proved between the de- 
fendant Laughlin and one James F. Bronlette, on or about 
the first of October, 1880, at the city of Columbus, Ne- 
braska? A. We did not find any legal partnership. 

2. If your answer is yes, what was the nature of the 
partnership business? A. Nothing. _ 

3. Was the property replevied in this action a part of 
the assets of such partnership? A. No. 

4, When was such partnership dissdlved? A. Never 
existed. 

5. When this action was begun, on the twenty-second 
day of April, 1881, and the property replevied herein, did 
the defendant Laughlin hold this identical property by 
virtue of an order of delivery in replevin out of the county 
court in and for Platte county on the thirtieth day of De- 
cember, 1880, in a certain action in such court wherein said 
Laughlin and James H. Bronlette were plaintiffs and said 
D. C. Kavanaugh was defendant? A. Yes. 
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6. If your answer is yes, to last question, is such ac- 
tion now pending in this court? A. Yes. 

. 7. What was the value of said property at the com- 
mencement of this action? A. Two hundred dollars. 

8. What was the value of the plaintiff Kavanaugh’s 
interest and also the defendant Laughlin’s interest in such 
property at that time? A. Kavanaugh’s interest, one 
hundred and fifteen dollars; Laughlin had no interest at 
that time. 

9. What was the value of Peter Laughlin’s posses- 
sion of the property in question at the time of the com- 
mencement of this action? A. None. 

There was no motion to set aside these verdicts or either 
of them or for a new trial. The court rendered judgment 
thereon “that the said plaintiff retain the property in con- 
troversy in this case, and it is further considered and ad- 
judged by the court that the said defendant have and re- 
cover of and from the plaintiff one cent damages and one 
cent value of possession of the said defendant in and to the 
property in question, as found by the jury, and his costs 
herein expended, taxed at $36.43.” 

The defendant in the court below now brings the cause 
to this court on error. He assigns several errors, or rather 
one error in several different ways, to-wit: that the special 
findings are inconsistent with each other, and neither sus- 
tain the general verdict nor do they with the general ver- 
dict sustain the judgment. 

Having neither the testimony in the case nor brief of 
counsel: to which to refer, this court can only be expected 
to take a general view of the point thus presented. The 
plaintiff in the court below, by his affidavit and petition, 
claims to be the owner of the chattels replevied. The jury, 
by their general verdict, find the value of the property to 
be two hundred dollars, and by the eighth paragraph of 
their special findings they find the value of the plaintiff’s 
interest in the said chattels at one hundred and fifteen dol- 
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lars. And so the plaintiff in error claims in his petition in 
error that the plaintiff below did not recover secundum al~ 
legata. This objection may have been well taken, had the 
attention of the trial court been called to it, but made for 
the first time in the petition in error, and neither sustained 
by bill of exceptions nor explained by brief or argument, 
this court must presume the existence of something in the 
case not disclosed in the record which would prevent its 
application. 

In the case of Mills v. Miller, 2 Neb., 299, at page 317 
of opinion, this court, by Mr. Justice CROUNSE, say: “Ap~ 
pellate courts are provided to review the proceedings and. 
correct theerrors of inferior ones. Before a party is enti- 
tled to be heard here, he must have exhausted his remedy 
in the court below. For that purpose he must have pre-. 
sented the several questions of law fairly and fully, and 
must have obtained an unequivocal ruling thereon. If 
dissatisfied with the decision of the court he may preserve 
an exception * * * We will not guess that error was. 
committed. It is the duty of the party complaining, not 
only to show that error occurred prejudicial to him, but to- 
present here a record showing affirmatively and clearly that 
such is the fact.” 

An examination of the provisions of the statute regu- 
lating replevin, §§ 190,191 and 191a, of the civil code, 
cannot fail to show that the plaintiff in error has no reme-- 
dy while the verdict stands against him, and before he can. 
ask this court to set aside said verdict he must have been 
denied the same by the district court. ° 


The judgment of the district court is affirmed. 
JUDGMENT AFFIRMED. 


THE other judges concur. 
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Tuomas H. HARRISON, PLAINTIFF IN ERROR, V. J. THOMP- 
SON BAKER ET AL,, DEFENDANTS IN ERROR. 


1. New Trial. Immaterial and irrelevant testimony admitted 
over defendant’s objection, and which may have a tendency to 
mislead the jury, is good ground for a new trial. 


~w 


. Charge to the Jury where there is no Evidence to 
which it is Applicable. Where the court in charging the 
jury gives an instruction not called for by the evidence, and which 

, is calculated to mislead them, the judgment will be reversed 
High v. Merchants Bank, 6 Neb., 155, 


3. New Trial: VeRDICT AGAINST EVIDENCE. Although a ver-. 
dict supported by proof will not be disturbed because of an er-- 
roneous instruction on an abstract proposition of law on a point. 
not in the case, yet where the evidence is conflicting and evenly 
balanced, and there is testimony on the other side entitled to- 
equal consideration, the verdict will be set asideand a new trial: 
granted. Dferedith v. Kennard, 1 Neb., 312, cited and distin-. 
guished. ; : 


Error to the district court for Gage county. Tried be- 
low before WEAVER, J. 


Bush & Rickards, for plaintiff in error. 
J. H. Broady and J. £. Cobbey, for defendants in error.. 
Coss, J. 


The pleadings and testimony in this case are quite volu- 
minous, but having reached the conclusion that there must be- 
a new trial on account of error in the reception of certain ob- 
jectionable testimony offered by the defendants in error, and 
the giving of certain improper instructions to the jury, we 
will confine ourselves to so much of the record as may be 
necessary to the presentation of those points, 

The plaintiffs below, as the assignees of James S. Marsh, 
claimed the ownership of a large number of reaping ma- 
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chines, which were in a shed or warehouse owned by Oliver 
Townsend, at Beatrice, Gage county. These reaping ma- 
chines had been held by the sheriff, by virtue of a writ of 
attachment, but the levy thereof seems to have been released 
at the time that Baker, one of the plaintiffs, took nominal 
possession thereof in the name of the assignees. The 
plaintiffs claim, as well in their petition as in the testimony 
of Baker, that at that time he entered into an agreement 
with the defendant, in which the defendant agreed to take 
charge and possession of the machines as agent of the as- 
signees, to take care of the property and keep the assignees 
“informed of everything that might transpire concerning 
it, and of any proceeding affecting it which might take 
place, and he was to inform them immediately if any at- 
tempt should be made to seize them, or if any attachment 
or writ should be served concerning the machines.” 
_ It appears that after the said Baker left Beatrice, the said 
reaping machines, or a part of them, were levied on by the 
sheriff and sold to satisfy a fee bill, then in his hands, 
against the said James S. Marsh, assignor of the plaintiffs, 
and bid in by the said defendant in the name of a brother 
of his, at a price far below their value, and it was for the 
sacrifice and loss of these, machines that this suit was 
brought. 

There was evidence tending to prove all of the above 
facts, sufficient, we think, to have sustained a finding for 
the plaintiffs had they relied only on propertestimony. But, 
for some reason not apparent to the writer, they conceived 
it necessary to their case to prove that at the time of Mr. 
Baker going to Beatrice, looking at the machines, and em- 
ploying the defendant to look after them, they had not been 
levied upon by virtue of the second attachment. For that 
purpose they introduced Mr. Broady as a witness, who, 
inter alia, testified as follows: “In regard to the conver- 
sation with Mack, the sheriff, I think it was the last day 
of the court, the fall term, the last of October or first of 
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November, I cannot fix the date. * * * We were 
going down from the court house with Mack; near Clark’s 
corner he asked Mack.” Objected to by the defendant’s 
counsel as immaterial, incompetent, etc. Objection over- 
ruled, and defendant excepts. “I asked if alias attach- 
‘ment had been levied on these machines. He said he did 
not know; the writ was in the hands of the deputy. Just 
then the deputy came walking across from towards the 
Emory House. He called him up and asked him if the 
writ had been levied, and he said not. I know he occu- 
pied the position of bailiff or deputy sheriff. Then Baker 
notified him he had taken possession of the machines, and 
no one had any right to seize them but himself, or by his 
authority, and forbid his taking the machines under any 
writ. He warned him from levying on any of the ma- 
chines.” Defendant’s counsel objects, and asks to have the 
conversation with Mack stricken out. Overuled and ex- 
cepted to. A similar statement of these conversations is 
contained in the deposition of J. Thompson Baker, one of 
the plaintiffs, taken and introduced on the part of the plain- 
tiffs, which testimony was moved to be stricken out by the 
defendant before the reading of said deposition to the jury, 
which motion was refused. 

We know of no rule of evidenve upon which this testi- 
mony was admissible. If it was intended to establish the 
fact to the jury that the alias attachment, or the fee bill, 
upon which the machines were afterwards sold, had not 
then been levied on them, it can scarcely be claimed that 
the statement of the sheriff or his deputy out of court would 
be the best evidence, or any evidence, of that fact. And 
certainly, under the issues in this case, no statement made 
by the sheriff, or his deputy, in the absence of the defend- 
ant, is admissible against him. .While we may not be able 
to see what particular effect this testimony had upon the 
jury, it was well calculated to divert their minds from the 
true issues involved in the case, and it was the right of the 
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defendant to have his case go before the jury without being 
encumbered with illegal or irrelevant matter. 

Among other things given by the court in charge to the 
jury, we find the following assigned for error by the plain- 
tiffin error: “Ifthe jury believe from the evidence that 
defendant connived and planned to prevent competition of 
bidders at the sale of the property described in the petition 
under the fee bill in evidence, and to cause a sacrifice of 
the property at such sale, and did thereby damage the 
plaintiffs, then they must find for the pluintiffs, irrespective 
of whether defendant had agreed to take care of the prop- 
erty as alleged in the petition.” 

Aside from the unfortunate use of the word connive, we 
have no fault to find with this instruction, only that it had 
no application either to the testimony or theory of the 
plaintiffs’ case. If the defendant is liable at all his liabil- 
ity depends entirely upon his having agreed, either ex- 
pressly or impliedly, to act as the agent of the plaintiffs in 
the care of the property. If he made such agreement and 
afterwards allowed the property to be sold by the sheriff 
without notifying. his principals, but bid it off himself in 
the name of a stranger to the plaintiffs, he is liable, yet the 
capital link in the chain of his liability, upon which all the 
rest hang, is his agreement. The jury, then, should not 
have been told that in any event they could find for the 
plaintiff, unless they should believe from the evidence that 
the defendant entered into the agreement with the plain- 
tiffs to take charge of the property, etc. Again, there was 
no testimony before the jury that the defendant connived 
—in whatever sense that word may be used—or planned 
to prevent competition of bidders at the sale of the prop- 
erty, nor that there was not all the competition at the sale 
that could be expected or was desired. 

In the case of Meredith v. Kennard, 1 Neb., 312, the 
law is stated in the syllabus, as follows: 

“4, When the court gives the jury instructions not re- 
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‘quired nor called for by any evidence adduced in the cause, 
and it appears that such unnecessary instruction misled the 
jury in its consideration of the facts of the case, the judg- 
ment will be reversed. 

“5, If an erroneous charge be given on an abstract 
‘proposition, or on a point not in the case, and the verdict 
is supported by proof in the cause, the judgment will not 
be reversed.” 

We find it difficult to apply these rules to the case at bar, 
for the reason that the evidence is so conflicting and evenly 
balanced on what we regard as the fundamental facts of the 
case that, while, had the jury reached their verdict without 
tthe help of improper evidence or an erroneous instruction, 
we would say that there was legal testimony to sustain it, 
yet it cannot be denied that there is also considerable tes- 
timony on the other side, possibly entitled to equal consid- 
eration from the jury, and we fail to appreciate the justice 
-or fairness of a rule which would allow a party to gain a 
verdict aided in part by illegal testimony or an erroneous 
instruction, and allow such verdict to stand because possi- 
bly sustained by a feather’s weight preponderance of un- 
-objectionable evidence. 

The judgment is reversed, and the cause remanded to 
the district court for further proceedings according to law. 


() 
REVERSED AND REMANDED. 


A re-hearing of this case was had after the filing of the 
above opinion, and the judgment of reversal re-affirmed, 
all the judges concurring. , 
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E, N. Foster, PLAINTIFF IN ERROR, V. PIERCE Counrty,. 
DEFENDANT IN ERROR. 


1. Taxes: VOLUNTARY PAYMENT. Money paid as taxes volun- 
tarily, and without protest, cannot be recovered back as matter 
of account against the county. 


: PUBLIC LANDS: PAYMENT: RECOVERY BACK. Money 
paid as taxes or redemption money on lands, the entry of which. 
has been suspended by the land department of the general gov- 
ernment on account of the failure of the local land officers to ac-- 
count for the entrance money to the United States accounting 
officers, cannot be recovered back from the county pending such. 
suspension. Whether it can after such entry is finally can- 
celed, if that may be, not decided. 


Error to the district court for Pierce county. Heard 
below before BARNES, J. 


James H. Brown and Thurston & Hall, for plaintiff in 
error. 


F. P. Wigton, for defendant in error. 
Cons J., 


The account of the plaintiff against Pierce county, made 
out in fair mercantile°form, and verified by his attorney, 
claiming $435.87 as due from the said county to the plain- 
tiff, was presented to the county board, by which it was 
duly examined, considered, and rejected. The plaintiff 
took an appeal to the district court, where the cause was 
dismissed, on motion of the defendant, “for the reason that 
the claim does not show a demand which the defendants 
were authorized to act upon.” And the plaintiff brings 
the cause to this court on error. The errors assigned are, 
the sustaining by the district court of the motion to dismiss 
the cause for the reasons stated, and the entry of a judg- 
ment of dismissal and for costs against the plaintiff. 
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The district court, as well as counsel in that court and 
in this, treat the said account as a petition, and the motion 
as presenting the question whether the said account stated 
facts sufficient to constitute a cause of action against the 
defendant. The account consists of fifteen items; one is. 
“To tax 1873, redemption from sale as per cert.” Seven 
are for the specific amounts of taxes paid each year from 
1874 to 1880, both, inclusive; and the other seven consist 
of items of interest at ten per cent on each payment of taxes- 
to the date of the presentation of the account. 

At the foot of the account is the following statement: 
“The above taxes were paid by HE. N. Foster on the south 
one-half north-west quarter, 32, 25, 2, which land belongs 
to United States, as shown by accompanying certificate.’”” 
Then, after the verification of the account, follows a letter 
signed by the register of the United States land office at 
Norfolk, in which, after giving the description of the land 
as above, he adds: “I hereby certify that the records of 
this office show that the said tracts are vacant, the United 
States, not having received legal compensation therefor, has 
never parted with a taxable title to the same.” 

The above, together with copies of the tax receipts and, 
certificate of redemption, constitute the whole case as it 
stood, as well in the district court as before the county com- 
missioners, so that so far as the record shows the redemp- 
tion of the lands in question from the sale for the taxes of 
1873, and the payment of the taxes thereon for the seven 
years following, was entirely voluntary on the part of the: 
plaintiff. There is no suggestion that these lands were as- 
sessed as the property of the plaintiff or that he ever claimed 
or oceupied them, nor is it even suggested that these taxes- 
were paid by mistake or misinformation or error of any 
kind. 

-\n examination of the record fails to develop any gronnd 
or theory upon which the plaintiff has made a case against 
the county which, in any possible view, would entitle him. 

4 
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to recover. Money paid by mistake of fact, may, in some 
cases, be recovered back in an action at law, but in all such 
-cases the mistake must be pleaded and proved. The stat- 
ute makes ample provision for the reclamation of money 
paid under protest for the discharge of illegal taxes; but I 
know of no exception to the rule that money voluntarily 
paid cannot be recovered back at law. 

If we go outside of the record and look into plaintiff’s 
brief, we learn that in February, 1872, one George D. Hit- 
zell made application to enter the lands in question, “they 
then being subject to entry, and duly paid the fees and re- 
ceived the certificate of entry in due form from the proper 
officer. This land, thereafter, by various conveyances, be- 
-came the property of the plaintiff in.error, who, as such 
-owner, paid the taxes assessed against said land for the years 
1873, ete.” That “after such payments, and during the 
year 1881, the plaintiff in error discovered that owing to a 
fraud on the part of the officers of the government, the fees 
had never been paid to the authorities at Washington, and 
that the title still remains in the United States,” etc. There 
is no proof whatever of this state of facts, and it can 
scarcely be possible that they exist as stated. ‘The title to 
land once the property of the United States does not neces- 
sarily depend upon the fact of fees or entrance money being 
paid to the authorities at Washington. And if the state- 
ment that the lands were subject to entry, that Hetzel made 
application to enter them and did enter them in due form 
of law, paid the entrance money and fees, and received the 

- certificate of entry in due form from the proper officer, be 
true, it is not to be believed that the government of the 
United States will finally refuse to issue a patent to him 
accordingly. When a party pays money to a receiving of- 
ficer of the government, and receives a proper voucher 
‘therefor, he is not an insurer that such money will finally 
reach the treasury of the United States, and I have never 
heard of an instance where sucl: party has been denied the 
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benefit of such payment because of the defalcation of such 
officer. Nor will it be in this instance. For prudential 
reasons of administration the recognition of such payment 
may be delayed for an apparently unreasonable length of - 
time, but if really made in good faith and free from collu- 
‘sion with the derelict officer receiving it, it will finally be 
made. When such recognition is made it will not be of a 
title emanating from the United States at that time and 
founded on such recognition, but of one which passed out 
of the United States by virtue of the entry when made, and - 
‘deriving its vitality from such entry and payment. 

It is not deemed necessary to discuss the question of the 
taxability of lands after entry and before the issuance of 
‘the patent. I believe that it is now universally conceded 
that such taxation is not an interference on the part of the 
‘state with the federal government in the primary disposal 
of the soil, and it was held by this court in the case of Bel- 
linger v. White, 5 Neb., 399, that “a homestead is liable to 
taxation as soon as the owner has the right to make his 
final. proof and complete his title.’ It necessarily follows 
‘that it would remain taxable after proof and full payment 
made, although the patent might never be issued. 

It will thus be seen, whether we try this case by the rec- 
-ord or by the facts as stated in plaintiff’s brief, that the 
judgment cannot be disturbed. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


Aut of the judges concurred. 
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JOHN FITZGERALD, PLAINTIFF IN ERROR, V. B. BELL AN- 
DREWS ET AL., DEFENDANTS IN ERROR. 


1. Bill of Sale: CHATTEL MoRTGAGE. A bill of sale in the na-- 
ture of a chattel.mortgage is good as between the parties to it. 
without being filed, as the statute directs. 


2. 


. And the neglect to so file the instrument, although making 

it void as to creditors of the seller, is available only to such of 
them as, by a lawful seizure, acquire a lien on the property 

while in his possession. 


POSSESSION. Where a bill of sale or chattel morigage- 
conveys, in absolute terms, the entire interest of the seller,. 
without reservation, the vendce or mortgagee may, without de- 
mand, take possession of the property whenever he sees fit to do- 
so. In such case the instrument itself is a continuing authority 
to him to do so, which he may exercise at his own pleasure. 


MAKING OF ON SUNDAY. A bill of sale made on Sun-- 
day is not invalid. 


Error to the district court for Nemaha county. Tried 
below before Davipson, J. 


J. H. Broady, for plaintiff in error. 


1. The property covered by the bill of saleand replev-. 
ied was absolutely exempt from judgment creditors by force: 
of the statute without any action of any one to give the 
exemption effect. Comp. Stat., p. 600, § 530. Maxwell 
Justice Pr., pp. 98, 99. William v. Golden, 10 Neb., 434. 

2. The property being exempt was not the subject of a 
fraudulent sale as to creditors. Boggs v. Thompson, 13. 
Neb., 408. Derby v. Weyrich, 8 Neb., 174. Thompson 
on Exemptions, § 411. ~ 


Osborn & Taylor, for defendants in error. 


1. Record shows that action was commenced in county. 
court; does not show that O’Leary was a bona fide res- 
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ident of the county or state, or that he ever claimed to 
be; and we claim that the conveyance is, if anything, a 
chattel mortgage. 

2. On right of plaintiff to maintain action see Haggard 
v. Wallen, 6 Neb., 272. Williams v. West, 2 Ohio State, 
85. Goodman v. Kennedy, 10 Neb., 273. 

3. Right given by statute of exemption is a personal 
privilege, and may be waived by debtor. Thompson, § 
438. Angell v. Johnson, 2 N. W. R., 435. Haven v. 
Melogue, 9 Ind., 196. Brown v. Leitch, 31 Am. Rep., 48. 
Conlee v. Chilcote, 25 Ohio State, 820. Butt v. Green, 
29 Id., 667. 

4, Not being placed on record the mortgage is void. 
Becker v. Anderson, 11 Neb., 494. Philips v. Reitz, 16 
Kan., 396. 


LakeE, Cu. J. 


This is a petition in error from Nemaha county. The 
action in the court below was in replevin to recover pos- 
session of a lot of household goods, consisting of one stove 
and furniture, twenty pairs of blankets, fifteen quilts, and 
some dishes and table furnituré, to which the plaintiff 
claimed he was entitled under a bill of sale made to him- 
by one Dennis O'Leary, on the 27th of August, 1881, 
to secure the payment of the sum of fifty dollars for money 
borrowed. That this was the object of the bill of sale was 
proved beyond all doubt. 

After the giving of. this bill of sale, O’Leary continued 
to hold possession of the goods until the 7th of October 
following, when the plaintiff, by his agent, took them into 
his own custody. Thereupon, the defendant Andrews 
caused them to be seized under an execution that day issued 
on a judgment in his favor against O’Leary. The question 
in the court below, therefore, was simply, which had the 
superior right, the plaintiff with his bill of sale, or the de- 
fendant under his execution? 
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In support of the finding and judgment of the district 
court, it is urged by defendant’s counsel that the bill of 
sale being in effect simply a chattel mortgage, and not filed 
with the county clerk, as the law requires to make it effec- 
tive as to creditors, was void as to him, and the property 
covered by it liable to seizure in satisfaction of his judg-- 
_ ment. Comp. Stat., Chap. 32, Sec. 14. 

Doubtless the property would have been liable to be so 
taken while it remained in the hands of O’Leary, notwith- 
standing the formal sale to the plaintiff. During all of 
that time, the sale, although for a good consideration, was 
of no effect as against O’Leary’s creditors, who might 
acquire liens thereon by attachment or execution, unless. 
protected under a claim of exemption. But, as between 
O’Leary and the plaintiff, the sale was perfectly good withi- 
out being so filed, although void as to the creditors of the: 
latter. Becker v. Anderson, 6 Neb., 499. Conchman v. 
Wright, 8 Id.,1. Gregory v. Whedon, Id., 378. 

The defendant’s judgment, however, was not of itself a. 
lien on the property, nor could it become such except by 
the levy of an execution issued upon it. But before the 
defendant’s execution was levied, and a lien thus obtained, 
the plaintiff had perfected his own by taking possession of 
the property, aud thereby obviated the necessity of giving 
the statutory notice to O’Leary’s creditors, by filing his bil! 
of sale, of what his interest in the property was. With the 
property in the plaintiff’s possession, or in that of his 
agent, his right to it as a security, which before was in 
pevil of seizure by creditors, was made secure; for actual 
possession of personal property is notice to the world of 
the possessor’s right to it. The controversy between the 
parties respecting this property is, therefore, really one of 
priority of lien, in which, the evidence shows beyond all 
doubt that the plaintiff has the advantage of a few hours.. 

The filing of a chattel.mortgage is required only where 
possession of the property is retained by the mortgagor. 
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And, to enable a creditor to take advantage of the neglect 
-to file, he must, by a lawful seizure, acquire a lien on the- 
property while it is in the possession of the mortgagor. 

But it is argued that there is no provision in the bill of 
sale authorizing the mortgagee to take possession of the 
property, and that he did so without demanding it, and 
without O’Leary’s consent. As to the matters of demand 
and consent, the evidence leaves room for doubt—it is con- 
flicting. But. they are entirely immaterial. The bill of 
sale is absolute in its terms, and conveys O’Leary’s entire- 
interest in the goods to Fitzgerald. The right of posses- 
sion not being retained by O’Leary, the instrument itself 
was an authority to Fitzgerald to take the goods whenever- 
he saw fit to do so, without demand. And this authority 
was neither surrendered nor forfeited by Fitzgerald’s fail-. 
ure to act upon it at once, but it continued for his benefit,. 
to be exercised at his own pleasure. 

The fact that the sale was made on Sunday, although. 
mentioned by counsel, does not seem to be relied on to de- 
feat it, nor could it be successfully. Horacek v. Keebler,. 
5 Neb., 355. 

O’Leary was called as a witness for the defendant. Jn 
his examination in chief, this question was put to him: 
“State if you informed Billy Fitzgerald, and did he not so- 
understand, that you gave him said bill of sale of your 
own accord to prevent your creditors from collecting their 
claims?” This was objected to on behalf of the plaintiff,. 
as leading; but the objection was overruled and the wit- 
ness answered, “ Yes, sir.” This was error. The question 
was clearly leading, and the objection ought to have pre- 
vailed. . 

It is not entirely clear, from the record, upon what precise 
grounds the court adjudged against the plaintiff, but they 
seem to have been the following findings of fact, viz.: Ist,. 
that “there was no delivery of possession to plaintiff under 
said bill of sale.” 2d, that “immediately before the levy- 
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of the execution * * * the agent of the plaintiff, 
without consent of the maker of the bill of sale, had taken 
possession of the property in the absence of said maker.” 
The first of these findings is entirely immaterial, being 
made so by the second, which is really in favor of the 
plaintiff, inasmuch as it shows that he had perfected his 
lien, and obviated the necessity of a filing of the bill of sale. 

For these reasons the judgment must be reversed and a 
new trial ordered. 


REVERSED AND REMANDED. 


THE other judges concur. 


BENJAMIN I’, RAWALT, PLAINTIFF IN ERROR, V. EUGENE 
BREWER, DEFENDANT IN ERROR. 


Practice in Supreme Court. Ina case brought to this court on 
error or appeal, and no brief is furnished or filed for the use of 
the court, as required by rule VIL., or, for cause shown, the ope- 
ration of such rule be suspended as applicable to such case, the 
judgment or decree will be affirmed, unless there is error plainly 
apparent on the face of the record. 


Error to the district court for Clay county. Tried be- 
low before Morais, J. 


Batty & Ragan, for plaintiff in error. 
W. S. Prickett, for defendant in error. 
Coss, J. 


This cause is brouglit to this court on error, but the 
plaintiff in error has failed to furnish the clerk with printed 
copies of his brief and points relied upon, as required by 
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rule VII. This rule is imperative in its language, and 
while it may not have been rigidly enforced in all cases 
heretofore, the time has arrived, in the opinion of the court, 
when its violation can be no longer tolerated. If the time 
ever was when the business of the court was such that its 
members could find time to search the record of causes for 
the points which the court ought to consider, and then 
search the library for authorities, aided only by the digests, 
that time is past. The vastly increased business of the 
court renders it necessary that all rules calculated to facili- 
tate the members of the court in the discharge of their duty 
be enforced, and probably others adopted. 

There being no error apparent on the face of the record, 
the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


° 


©. G. A. HuLLHorsr, APPELLANT, v. CHristran T. 
ScHARNER, APPELLEE. 


Negotiable Instruments: OBTAINING BY DURESS AND FRAUD. 
One who obtains a note and mortgage from an irregular practi- 
tioner of medicine by means of threats to send him to the peni- 
tentiary for having made an alleged indelicate, indecent, and 
injurious examination of the daughter of the former while treat- 
ing her for supposed suppression of the menses, obtains no lawful 
property in such note or mortgage, and the same will be en- 
joined. 


AppEAL from the district court of Plattecounty. Heard 
there before GasLty, J., sitting for GEoRGE W. Post, J. 


Mi. Whitmoyer and John G. Higgins, for appellant, 
cited: Foshay v. Ferguson, 5 Hill, 154. Lord Coke, 2 
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Inst., 848. Inhabitants of Whitefield v. Lowell Longfellow, 
13 Me., 146. Richards v. Vanderpoel,1 Daly,71. Thur- 
man v. Burt, 53 Ill., 129. 


G. G. Bowman and J. G. Reeder, for appellee, cited: 
Gates v. Shuits,7 Mich., 129. Vandyke v. Davis, 2 Mich, 
144. Weed v. Terry, 2 Douglass, 344. Kercheval v. Doty 
et al., 31 Wis., 476. Brooklyn Bank v. Waring, 2 San- 
ford, 2. Steele v. White, 2 Paige, 478. Simon v. Wilson, 
3 Edwards, 36. Wehrinn v. Kuhn, 61 New York, 623. 
Thompson v. Nelson, 28 Ind., 431. Stewart v. Abrenfeldt, 
4 Denio, 189. Moore v. Adams and Newkirk, 8 Ohio, 372. 


Coss, J. 


This action was brought by the plaintiff in the court be- 
low, for the purpose of enjoining the negotiation and trans- 
fer of a certain note and mortgage, and for the delivery up 
and cancellation thereof for the reason that the same were 

’ procured by the defendant from the plaintiff without lawful 
consideration, but by means of duress and fear of prosecu- 
tion, imprisonment, and disgrace upon the false charge of 
having made an indecent assault upon the infant daughter 
of the said defendant, and for the recovery of fifty dollars 
by him paid on said note, with interest thereon. 

There was a trial and decree for the defendant, and the 
plaintiff brings the cause to this court by appeal. 

It appears, from the testimony in the case, that the 
plaintiff was, at the date of the transactions material to this. 
case, a preacher of the gospel, of the German Reformed 
sect, located at Columbus, in this state, and pastor of the 
German Reformed Church, at that place. That he had 
also paid some attention to medicine, had studied medicine 
in a medical college, and claimed to possess considerable 
skill in the science of medicine. That, while acting as 
pastor of the said church at Columbus for a period of some 
few years prior to the circumstances upon which this action 
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is founded, he had at divers times administered medical treat- 
ment, after the homeeopathic system, to certain members of 
his said congregation. ‘That the defendant and his family 
were members of the said German Reformed Church and 
congregation at Columbus. 

It further appears that, on or about the last day of July, 
1881, the plaintiff was sent for by the defendant to see the 
daughter of the latter, Lizzie, a girl between fourteen and 
fifteen years of age, who was then sick. In response to the 
said call, the plaintiff visited the house of the defendant, 
where he found the daughter, Lizzie, suffering from a 
slight fever, headache, and other symptoms, which in the- 
opinion of the plaintiff’ indicated suppressed menstruation. 
That after administering medicine to her, and calling to. 
see her two or more times, he came tg the conclusion, and 
so stated to the defendant and his wife, the mother of the 
girl, that the cause of the girl’s suffering was that the men-. 
strual function was coming on, but was prevented by a. 
mechanical obstruction. That after full consultation with 
the two parents of the girl as to the necessity of making an. . 
examination to ascertain the presence of such mechanical. 
obstruction—whether such examination should be made by 
the plaintiff, or a physician of the city be called in for 
that purpose, after receiving the consent of the defendant,, 
and of the girl, and in the presence of and with the assis- 
tance of the girl’s mother, he made what he called a digital 
examination to ascertain the existence of such mechianical 
obstruction to the menstrual flow. This examination did 
not prove satisfactory either to the plaintiff or to the parents. 
of the girl; nor did the patient find any immediate relief. 
This examination was made on Saturday evening. The 
plaintiff continued to visit and administer to the patient 
until Monday evening, following, when he was notified, by 
a member of’ the family, that another physician had been 
called, and that his further services were dispensed with. 
During that week plaintiff was informed in various ways 
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that the defendant was greatly dissatisfied with his treat- 
ment of the girl, and that he, together with other parties, 
was engaged, with considerable success, in fomenting an 
excitement against him for having subjected the girl to 
said examination, and on the following Monday he went 
to the office of the attorney of the defendant, and executed 
the note and mortgage referred to. And also then and 
there paid to the defendant, or his attorney, fifty dollars 
on the said note, which was endorsed thereon. 

The plaintiff claims, and so testifies, that he was induced 
to make the note and mortgage solely by reason of the 
threat of tlle defendant to send him to the penitentiary for 
what he had done to the girl, and his fear that such threat 
would be carried into execution, and his dread of the dis- 
grace to himself and family, and the society under his pas- 
toral care, which would follow such imprisonment. This 
is denied by the defendant, who alleges that the note and 
mortgage were given in settlement and compromise of a 
civil action for damages which he was about to commence 
’ against the plaintiff for malpractice in the treatment of his 
said daughter. The question for this court to decide is, 
whether the decree of the court below is sustained by the 
testimony. After a careful examination of the testimony, 
and fully allowing all proper weight to the double pre- 
sumption, which must be overcome in an appellate court 
by a plaintiff who has failed in the court below, we 
think that the plaintiff is entitled to relief. 

There is but little conflict in the testimony. John 
Stauffer, the county clerk, testified that, on or about the 
day in question, the defendant came to the house of wit- 
ness on Sunday evening, “and wanted to know (I quote 
the language of the witness) if Hullhorst had any property, 
any real estate, and I told him that he had; that he had 
the house he was living in then. And then he wanted to 
know how he could get hold of that property. He wanted 
me to tell him how to proceed to get that property. Itold 
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him that I could not tell him ; that I was not an attorney. 
And he then made the remark that Dr. Hullhorst had at- 
tended his girl, that the girl was sick, that he did not treat 
her right, and that, if he would settle with him and give 
him that property, it would be all right, otherwise he would 
send him to jail and to the penitentiary.” This was com- 
municated to the plaintiff the following day. This same 
threat to have thie plaintiff arrested and sent to jail and'the 
penitentiary was made by the defendant to other persons, 
and by them communicated. to the plaintiff, and with sur- 
roundings which we think warrant us in assuming that 
they were made for the purpose of being conveyed to him. 
And it was these threats, and the fear that they would be 
carried into effect, that, according to the testimony of the 
plaintiff and his wife, caused them to execute and deliver 
the note and mortgage. And there is scarcely any conflict 
of testimony as to these facts. 

The defendant himself was a witness on his own behalf, 
and upon being interrogated refused to deny the facts or 
any of them sworn to by Stauffer or of his having made 
similar threats in the presence of the two Sperrys and M.. 
Bucher, which threats were immediately communicated to 
the plaintiff and his family by Bucher, through Fred Gar- 
ber and his sister, Mrs. Koomer. It.is true that it is 
proved on the part of the defendant, by his own oath as 
well as by that of Mr. Geer, who acted as his attorney in 
drafting the papers in question, that no threats of arrest or 
imprisonment were made at the immediate time when the 
papers were executed. But it was by no means necessary 
or probably safe to the success of what we are forced to re- 
gard as the crafty and insidious scheme of the defendant, 
that it should be fully developed to his attorney or in his 
presence. 

Tf, then, the plaintiff was induced to give the note and. 
mortgage solely by reason of the threats of prosecution, im- 
prisonment, and disgrace made by the defendant, in that: 


o- 
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case the transaction was lacking in all of the essential ele- 
ments of a contract. It was without consideration to the 
plaintiff, and equity will not allow the defendant to enjoy 
the fruits of it. 

Willard, in his work on Equity Jurisprudence—a work 
cited by both parties in this case, says: ‘One who induces 
another who has been illegally arrested to part with his 
property, through fear of imprisonment, either to settle a 
civil suit.then pending between the parties, or to compro- 
mise ai alleged felony, obtains no title, and the transaction 
is void. Actual imprisonment is not necessary to avoid 
such a transaction; fear of imprisonment is enough. * 

* * As civilization has advanced, so in degree have the 
courts more 4nd more strongly been disposed to overthrow 
everything which has its basis in force, violence, or fraud. 
Though the law has been ever the same, its enunciation 
from time to time grows moreemphatic. Duress per minas 
is sufficient to avoid contracts made under it, and even the 
fear of imprisonment is sufficient.” .Pages 208-9. The 
author cites many cases which fully sustain the text. 

. Without considering the testimony of the plaintiff or his 
witnesses as to what caused him to give the note and mort- 
gage in question, it could scarcely be credited as possible 
that any sane man would mortgage his homestead for that 
amount of money in the compromise of a claim for mal- 
practice, where the alleged injury was of the character of 
that in question. The girl was sick and bedfast when the 
plaintiff was called to see her. After waiting on her two 
or three days he failed to relieve her. He was dismissed 
and another employed. His successor, after a week’s ef- 
fort, also failed to relieve her. For this, it is alleged the 
defendant claimed from the plaintiff a much larger sum, 
and obtained, by way of compromise, five hundred and fifty 
dollars, secured by mortgage on plaintifi’s homestead. 
Even the injury, as claimed by the defendant or his medi- 
cal witness, bears no just or equitable relation to the term 
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of the compromise, not to mention the amount said to have 
been claimed as compensation. A considerable portion of 
the testimony on the part of the defendant was, as we view 
it, quite inadmissible for any other purpose than to estab- 
lish the reasonableness and justice of the defendant’s claim 
for compensation for the injuries to the girl, and we think 
that it fell far short of answering that purpose. 

The decree of the district court is reversed, and a decree 
will be entered in this court restoring the injunction and 
mking it perpetual and canceling the note and mortgage. 


DECREE ACCORDINGLY. 
MaxweE.t, J., concurred. 


Lakg, Cu. J., dissented, on the ground that the evidence 
shows a good consideration for the note and mortgage. 


3:ars McDonaLp ET Al, APPELLEES, V. JOHN W. 
EARLY, APPELLANT. 


1, Action Quia Timet. An action under section 57 of chap. 73, 
Compiled Statutes; may be maintained where the plaintiff's title 
to the lands in question is derived from the state, under the pro- 
visions of the statute providing for the sale and leasing of the 
educational lands of the state, by lease. 


2 ———: PLEADING. A petition under said section should state 
facts, showing the character, nature, extent, and invalidity of 
the defendant’s claim which constitutes the cloud upon the 
plaintiff’s title to the lands in question. 


ApreaL from the district court for Plattecounty. Heard 
below before GEORGE W. Post, J. 


M. Whitmoyer, tor appellant. 
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1. Action-cannot be maintained except by those hold- 
ing a legal title to the land. Sec. 57, Comp. Stat., 394 
The State v. 8. C.& P. R. R., 7 Neb., 376. 

2. A lease for a term of years, . evert an equitable 
title, is not sufficient to entitle a party to relief in an action 
to quiet title. Thomas v. White et al., 2.0. 8., 551. 

3. ' The petition should state facts showings. the nature 
and invalidity of defendant’s claim which constitutes a 
cloud upon plaintiffs’ title to the land in question. If 
plaintiffs have anything to fear as a cloud, they should set 
out just what it is fully, or state the reasons why they 
cannot. Walls v. Grosvenner, 31 Wis., 681. Page v. 
Kernan, 33 Wis.,320. Jenks v. Hathaway, 48 Mich., 536. - 


M Allister Brothers, for appellee. 


1. A tenant in possession can maintain an action to 
quiet his title. Oraft v. Merrill, 14 N. Y., 456. Launs- 
bury v. Purdy, 18 N. Y., 515. Parlus v. Pacific G. & S. 
M. Oo., 35 Cal., 30. The Ohio statute under which the 
case of Thomas v. White et al., cited by appellant, 2 O. S., 
551, was decided, was different from our statute on that 
subject; and the case of State v. S.C. & P. R’y Co.,7 Neb., 
376, does not support the position of counsel ; and especially 
would a lessee from the state be entitled to maintain this 
action. The state does not undertake to warrant and de- 
fend the title to its lessees, nor would it be pulicy for it to 
do so. 

2. That the plaintiffs’ petition is sufficient in its alle- 
.gations as to the nature and extent of defendant's claim of 
right to the premises, see 2 Nash’s Pleading and Practice, 
1218. Estee’s Pleading and Forms, 2d edition, 180-187. 
The allegation in the petition that the defendant has no 
right, title, or interest in the premises mentioned, is equiv- 
alent to an allegation that the nature of his title, a he has 
any, is unknown to the plaintiffs. 
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Cons, J. 


This is an action in the nature of an action quia timet, 
brought by the plaintiffs to remove a cloud from the title, 
of their decedent to certain lands held by a leaseholdestate 
under the state. The petition, after setting out the estate 
of the decedent in the lands, his possession thereof at the 
time of death, and their appointmentas his administrators, 
and the possession of the premises by the plaintiffs since 
the death of their decedent, proceeds as follows : 

“8, That said defendant, John W. Early, claims an es- 
tate, or interest in and to said” (describing the land) “ad- 
verse to the plaintiffs, 

“9. The claim of said defendant is without shadow of 
right, and that the defendant has no title or interest what- 
ever in said land or premises or any part thereof,’ with 
prayer for judgment, etc. : 

To this petition the defendant filed a general demurrer, 
which being overruled by the district court, the defendant 
refusing to further plead, a judgment was rendered for the 
plaintiffs, and the defendant brings the cause to this court 
by appeal. 

The appellant makes two points why his demurrer should 
have been sustained. 

1. The action cannot be maintained except by those 
holding a legal title to the land. A lease for a term of 
years, or even an equitable title, is not sufficient, etc. 

2. The petition should state facts showing the nature 
and invalidity of the defendant’s claim which constitutes a 
cloud upon the plaintiffs’ title to the land in question, ete. 

The provisions of the statute applicable to such cases are 
found in Comp. Stat., chap. 73, §§ 57-61, in the following 
words: 

Sec. 57. That an action may be brouglit and prosecuted 
toa final decree, judgment, or order by any person or persons, 
whether in actual possession or not, claiming title to real 
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estate against any person or persons who claim an adverse 
-estate or interest therein, for the purpose of determining 
such estate or interest, and quieting the title to said real 
~estate. 

Sec. 59, Any person or persons having an interest in 
‘remainder or reversion in real estate, shall be entitled to 
-all the rights and benefits of this act. 

The object which the legislature had in passing the above 
provisions was to extend the benefit of the common law in 
actions of this character to persons claiming title to real 
property, though not in the possession thereof. Certainly 
that is all that was accomplished by the legislation, as a 
‘party in actual possession had the same rights before as after 
the passage of the statute. 

The distinguishing feature of this action at common 
law is, that it may be prosecuted in anticipation of injury 
or loss, and before any has been sustained or even threat- 
-ened. All that seems to have anciently been necessary 
was, that the plaintiff be possessed of or entitled to an 
-estate, and the defendant was also possessed of the sem- 
dlance of a right or title to the same estate, which, though 
imperfect and invalid as against the rights of the plaintiff, 
yet might, by the lapse of time, the death of living wit- 
nesses, the loss or removal of muniments of title, become 
the prevailing title. This estate need not necessarily be 
one of realty, but may consist of personal property of any 
description. See Story’s Equity Jur., §§ 82-5, et. seq. 

It may be asked, why then the necessity of legislation 
if at common law this remedy was so full and general? 
‘The answer is, that at common law, when out of possession 
of real property to which one had a right, he usually had 
an action at law against some person as his ejector or who 
kept him out of the possession thereof, by which action his 
title could be settled and adjudicated, and he let into pos- 
session. So, having an adequate remedy at law, there was 
uo ground for the interference of a court of equity; for it 
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‘is an elementary principle that one can resort to a court of 
-equity only when has no full and adequate remedy at law. 

In the case of Thomas v. White, 2 Ohio State, 540, the 
-court say: “For he” the plaintiff “must have both legal 
title and possession to maintain a bill quia timet.” No 
-authorities are cited, nor reason given; and, after a careful 
-study of the case, I come to the conclusion that the learned 
judge who wrote the opinion used the word “title” in a 
sense different from that urged by appellants in the case at 
bar in their brief. 

A leasehold estate, running for twenty-five years in a 
‘valuable piece of property, may be of vastly greater value 
than a fee simple title to another piece. Besides, as we 
have already seei, the remedy at common law is not con- 
fined to real property at all, and the statute is an enlarging 
rather than a restricting one. 

A vast amount of valuable lands belonging to one of the 
‘most sacred trust funds of the state, is now held by citizens 
under leases like the one copied in the petition in the case 
at bar. The method of obtaining these leases, as well as 
‘the payments and other duties necessary to keep them alive, 
‘are quite complicated. It is, therefore, not improbable 
that many cases of conflicting claims under such leases may 
arise, involving important property rights. Of such char- 
-acter is probably the case at bar. No doubt, while the 
facts are of comparatively recent occurrence, all .such con- 
flicting claims may be settled upon terms of justice and 
equity, but which might be impossible after the lapse of 
considerable time; and to such purpose I regard the reme- 
-dy by petition in the nature of a bill quia timed, as quite 
-appropriate, ; 

Upon the second point, I have come to the conclusion 
‘that it is well taken. In this kind of action the plaintiff 
is said to file his bill quia témet—because he fears. Now 
what does he fear? Certainly not the empty boast of the 
defendant that he has a right to the lands in question; but, 
-as we have seen above, there must exist something bearing 
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the semblance of a right in the defendant which he fears 
may, unless litigated and settled now, grow into and be- 
come a title dangerous to that of the plaintiff. This action 
is often spoken of, both in the books and out of them, as. 
an action to remove a cloud from the plaintiff’s title, etc. 
Now, the existence of this cloud is the cause of action. 
The statute, in part quoted above, also provides as follows: 

“Sxco. 58. All such pleadings and proofs and subse- 
quent proceedings shall be had in such action * * * 
as may be necessary to fully settle and determine the ques- 
tion of title between the parties to such real estate, and to 
decree the title to the same * * * .” Now it may 
well be asked, how is the title to be settled and determined? 
How is the court to decree acertain simulated or pretended 
title to be no title, and order it to be cancelled or perpetu- 
ally enjoined unless it is described in the pleadings? It is 
no answer to say that the defendant should set forth the 
nature, character, and extent of his titlein hisanswer. He 
may not answer as in this case when any decree that the 
court might render would be ineffectual for the purpose 
intended. Under the old system of chancery practice, a 
defendaut might in some cases be compelled to answer, but. 
not so under the code system. Here the plaintiff must 
state his case and his whole case. It will not do for him 
to set up a skeleton and depend upon its being filled out. 
and habilitated by the answer of the defendant. 

T am accordingly of the opinion that the demurrer should 
have been susta‘ned, in which case the petition would doubt- 
less have been amended by setting out the nature, charac-. 
ter, and extent of the pretended title of the defendant, which 
they fear may, by the lapse of time or other circumstances, 
ripen into a title dangerous to their rights. The decree of 
the district court is therefore reversed, and the cause re- 
manded for further proceedings in accordance with law. 


REVERSED AND REMANDED. 


Att. the indges concur. 
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Tue Buruineton & Missourr River Rar~roap Con- 
PANY, PLAINTIFF IN ERROR, V. REuBEN F. Arms, 
DEFENDANT IN ERROR. 


Railroads: LIABILITY FOR NON-DELIVERY oF Goops. Certain 
household goods were carried by a railway company to H., in 
this state, reaching that point on November 44, 1879, and were 
placed in thecompany’s depot. Soon afterwards the owner called 
for the goods, but was informed by the agent that they had not 
arrived. Certain friends of the owner, at his request, also. on 
the 19th, 20th, and about the 22d of that month, made a similar 
inquiry of the agent and were informed that the goods had not 
been received. The depot was burned November 24, 1879, and 
the goods destroyed. The custom of the railway company was 
to give notice through the mail to all persons who were not reg- 
ular shippers of the arrival of their goods, but no such notice 
was sent to, the consignee in this case. Held, That the railway 
company was liable for the value of the goods. 


Error to the district court for Adams county. Tried 
below before GasLiy, J. 


Marquett, Deweese & Hall, for plaintiff in error. 


Plaintiff in error was not liable as a common carrier, 
but only asa warehouseman. Hutchinson on Carriers, 109, 
310. Germania Ins. Co. v. Railroad, 72 New York, 92. 
Liability of plaintiff in error ceased when freight was re- 
moved from cars and placed in warehouse. Francis v. 
Dubuque & Sioux City R. R., 25 Ia., 60. Story on Bail- 
ments, sec. 448. Thomas v. B. & P. Co.,10 Mete., 472. 
Platte v. Hibbard, 7 Cow., 497. Roberts v. Turner, 12 
Johns., 232. Notice to consignee not necessary. 2 Red- 
field on Railways, 52. Angle v. R. R., 18 Iowa, 560. 


Tanner & Capps, for defendant in error, cited: L., L. & 
Y. R. R.v. Maris, 16 Kan , 333. Wharton on Negligence, 
§ 571, note. Wood v. Crocker, 18 Wis., 345. Moses v. 


. 
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Railroad, 32 New Hamp., 523. Rome R. BR. v. Sullivan, 
14 Ga., 277. 2 Wait’s Actions and Defenses, 50. 2 Par- 
sons on Contracts, 194. 2 Redfield on Railroads, 77.. 
Hutchinson on Carriers, 298 and 301. 


MaxweEt, J. 


The defendant in error brought an action in the district: 
court of Adams county to recover the value of certain 
household goods shipped by him from Allenton, Iowa, to- 
’ Hastings, in this state, which were destroyed by fire in the: 
depot at the latter place on the night of November 24, 1879. 
The railroad company, in its answer, states that the goods. 
arrived at Hastings on the fifteenth of November, 1879,. 
and that Arms was immediately notified by letter through 
the post-office at Hastings of such arrival, and that on the- 
eighteenth of that month the goods were placed in the ware-. 
house at said station and held by said company as ware-- 
housemen, On the trial of the cause in the court below a 
verdict for $160 was returned, upon which judgment was- 
rendered. The errors assigned in this court relate to the 
giving and refusing certain instructions which will be con- 
sidered in their order. 

It appears from the testimony that the goods in question: 
arrived at Hastings on the night of November 14th, 1879). 
that Arms had just removed to this state, and resided about 
30 miles from Hastings; that some time after the arrival. 
of the goods, but before their destruction, Arms called at 
the B. & M. depot in Hastings and inquired for the goods,. 
stating that they needed them very much, and was informed. 
by the agent that no such goods were there; that he then 
requested the agent to take his address and notify him 
through the mail of the arrival of the goods; that Arms. 
requested one S. E. Morse, a resident of Hastings, “to- 
watch the depot” at that place and as soon as the goods ar- 
rived take them out to him. Morse called at the depot on 
the nineteenth of that month, and on inquiring for the 
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goods was informed that they were not there. He inquired 
again in two or three days thereafter, and received the same- 
answer. One Miller, also at the request of Arms, called 
at the depot in Hastings, between seven and nine o’clock 
in the evening of the nineteenth of November, 1879, and: 
inquired for the goods in question, and was informed that 
they had net been received. He called again on the twen-- 
‘tieth and again inquired for the goods, and was told that 
they were not there. This testimony is not denied even by 
infereuce, the agent saying that he does not remember.. 
It also appears from the company’s own testimony that its 
custom was to notify all persons, who were not regular- 
shippers, by mail of the arrival of goods, but fails to show 
that notice was sent in this case. The railroad company 
asked the court to give the following instruction, which 
was refused: ‘The party who ships goods is bound to take- 
notice of the time, by the usual mode and route of the ship- 
ping the same, when they would arrive at the place of des-- 
tination, and it is the duty of the shipper to apply for his. 
goods within a reasonable time after their arrival and take- 
the same away. Therefore, if the jury find from the evi- 
dence that said goods were shipped from Allenton, in Iowa,. 
and that by the ordinary mode of shipping they would. 
have arrived on or about the fourteenth day of November, 
1879, and you further find that they did arrive on the- 
fourteenth day of November, 1879, and were then stored 
in defendant’s depot or warehouse, and that plaintiff failed 
to apply for and get his goods and chattels until after they: 
were burned on the twenty-fourth of November, you will. 
find that the defendant is not to blame for not delivering: 
up said goods to plaintiff, and the mere fact that he sent 
one Miller and one Morse to inquire whether the goods. 
were there or not will make no difference, unless he had 
authorized one or both to pay the charges on the same and 
receive the goods in question.” 
The refusal to give this instruction is now assigned for- 
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error. Itis sufficient to say that the instruction asked is 
not applicable to the testimony. The plaintiff below re- 
quired the goods, as he states in his testimony, “very bad- 
ly,” being necessary household goods, and by himself or 
agents made inquiries almost daily between the time of the 
arrival of the goods at Hastings and their destruction by 
fire, and received the invariable answer by those in charge 
of the depot that the goods were not there. There was 
therefore no question as to the failure of Arms to apply for 
the goods to submit to the jury. And even if Morse and 
Miller did not have the money or propose to pay the 
charges on the goods and take them away—of which there 
is no testimony—still it was the duty of the agent to state 
to them in answer to their inquiries the facts in regard to 
the goods being then at the depot. There is no error there- 
fore in the refusal to give the instruction. 

The court also refused to give the 4th instruction asked 
tor by the railroad company, which is as follows: “The 
following is a part of the contract introduced in evidence 
by the plaintiff in this case, to-wit: ‘All articles of 
freight arriving at their destination must be taken away 
in 24 hours after being unloaded from the cars, the com- 
pany reserving the right of placing the same in store at 
the risk and expense of the owner if they see fit after the 
lapse of that time.’ If the jury find from the evidence 
that the goods did arrive at their place of destination on 
or about the 14th of November, 1879, or even as late as 
the 20th of said month, and if you further find that they 
were not taken away by the plaintiff or some one for him 
within 24 hours after being so unloaded, then you will 
find that they were according to said contract held at the 
risk of the plaintiff, and if they were destroyed the loss 
would be the loss of the plaintiff and not the loss of the 
defendant; and the defendant would not be liable.” 

It was proposed by this instruction to submit to the 
jury a number of questions having no pertinency to the 
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question at issue. The testimony shows that the custom 
of ‘the agents of the plaintiff in error at Hastings was to 
notify through the mail all persons who were not regular 
shippers of the arrival of their goods. The proof fails 
to show that any such notice was sent to Arms, and he 
was unable by persistent inquiry by himself and agents to 
ascertain that the goods had arrived. Such being the con- 
dition of the testimony, it would seem like a burlesque to 
instruct the jury in effect that he must lose the goods be- 
cause he failed to take them away—goods that had been re- 
ceived ten days before their destruction and were in the 
custody of the agents, but which they persistently denied 
the receipt of. The liability of the railway company con- 
tinued until the notice had been given and a reasonable 
time had intervened tp permit of their removal. There 
was no error therefore in refusing to give the instruction, 

No particular objection has been pointed out to the in- 
structions given by the court on its own motion, and they 
seem to-have been quite favorable to the plaintiff in error. 
The verdict is fully supported by the evidence, is right, 
and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JostAH Roop, PLAINTIFF IN ERROR, V. NATHANIEL 
HERRON, DEFENDANT IN ERROR. 


1. Partnership: INSOLVENCY: INDIVIDUAL CREDITOR OF ONE 
PARTNER. When a firm is insolvent the partnership property 
will be applied to the payment of the partnership debts, and an 
individual creditor of one of ithe partners is not entitled to be 
paid out of such property in preference to partnership creditors. 
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: : TRANSFER BY ONE PARTNER TO CO-PARTNERS. 

A transfer of the interest of a partner of an insolvent firm’ to. 
his co-partner does not enable the assignee as against the cred- 
itors of the firm to apply the partnership property to the pay- 
ment of his individual debts. 


Error to the district court of Gage county. Tried be- 
low before Weaver, J. The opinion states the case. 


J. E. Bush, for plaintiff in error. 


1. Partnership property is liable for partnership debts 
before a dissolution of partnership, but after a dissolution 
of the partnership and a transfer of the property by the 
firm, either to a co-partner or to any other person, the 
creditors of the partnership lose that lien the law gives 
them upon a partnership property. Wilson v. Kellogg, 
11 Ohio, 394. Smith v. Howard, 20 Howard’s Pr. Rep., 
121. Hapsgood v. Oromwell et al., 48 IIl., 64. 

2. When a bona fide sale is made of the property of a 
firm by the members, before any proceedings either in law 
or equity are instituted by the creditors of the firm, such: 
creditors cannot by any subsequent proceedings acquire a 
lien upon the property when disposed of. Gwin v. Selby, 
5 Ohio State, 97. 

8. As the ordinary creditors of an individual have no- 
_ lien on his property and cannot prevent him from dis- 
posing of it as he pleases, so the ordinary creditors of a firm 
have no lien on the property of the irm so as to be able. 
to prevent it from parting with that property to whomso- 
ever it chose. 2 Lindley on Part., 654, and cases cited. 

4, A transfer by a firm to one partner bona fide and 
by him toa third person in a like manner for a valuable 
consideration passes both the legal and the equitable title 
to the property against the creditors of the firm. Belknap. 
v. Oram, 11 Ohio, 412. 

5. When one of two partners retires from business, re- 
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linquishing to the other all his interest in the partnership 
property, the remaining partner acquires the same do- 
minion as if it had ever been his own separate property. 
_ Smith v. Howard, 20 How. Pr., 121. Story on Part., § 
358. Hollis v. Staley, 59 Tenn., 167. , 


LL. M. Pemberton, for defendant in error. 


1. The insolvency of the partnership changes the rule 

contended for by plaintiff. J7ll’s Case, 3 Neb., 261. 
Phelps v. McNeely, 66 Mo., 554; S. C. 27 Am. Rep., 378. 
Tenny v. Johnson, 43 N.H., 144. Deveaw v. Fowler, 2 
Paige, 400. Toplif’v. Vail, Harrington Ch. (Mich.), 340. 
Menash v. Whitewell, 52 N. Y., 146. Conroy v. Woods, 
13 Cal., 626. In re Cook, 3 Biss., 122. Ransom v. Van 
Deventer, 41 Barb., 307. Black v. Bush, 7 B. Mon., 210. 
Collins v. Hood, 4 McLean, 186. Hubbard v. Ourtis, 8 
Towa, 1. 

2. All debts due from the joint fund must first be dis- 
charged before any partner can appropriate any part of 
it to his own use, or to pay any of his private debts, 
and a creditor of one of the partners cannot claim 
any interest but such as belongs to his debtor, whether his 
claim be founded on a contract with a debtor, or on a seiz- 
ure of the goods on execution or attachment. 2 Lindley 
on Part., 1035, note 2, and cases there cited. Pars. on 
Part., 353. Bowen v. Billings, 13 Neb., 443. In case at 
bar, the firm being insolvent, Jones had no interest in the 
_ firm property that he could turn over to pay his private 


debts. 


MaxwELtL, J. 


This is an action of replevin brought by the plaintiff 
against the defendant to recover certain goods levied upon 
by the defendant, as sheriff, under an order of attachment. 
On the trial of the cause the court fonnd in favor of the 
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defendant. This cause is submitted upon the following 
stipulation: “It is hereby stipulated and agreed between 
the parties to this action that the following is a true state- 
ment of the facts: 

_ “Ist. That from January, 1882, John P. H. Jones and. 
Omar DeLand were partners, doing business at Blue Springs, 
Gage county, Nebraska, under the firm name of Jones & 
DeLand. 

“2d. That on the 25th day of March, 1882, said part-— 
nership of Jones & Deland was dissolved by mutual 
consent, notice by publication in the Blue Springs Motor 
of said dissolution was given. Said Omar DeLand retired 
from said firm, and said John P. H. Jones continued the 
business in his own name, and kept all the goods belonging 
to said firm and agreed with the said DeLand to pay all 
the debts contracted by said firm. 

“3d. At the time of dissolution of said firm of Jones 
& DeLand, and at the time of contracting the debts to and 
buying the goods of King Bros. & Co., and borrowing the 
$250 from plaintiff as hereinafter stated, said firm of Jones 
& DeLand was insolvent. 

“4th. All the goods and property claimed by plaintiff 
in this action were purchased by said firm of Jones & De 
Land in January, February, and March, 1882, from said 
King Bros. & Co., of Chicago, Ill., and from other credit- 
ors, and none of said goods have been paid for, and that 
they are all a part of the partnership goods received by 
said Jones from said firm of Jones & DeLand at the disso- 
lution of said firm, and all of said goods were obtained 
from said King Bros. & Co., who were induced to sell said 
goods to said Jones & DeLand through fraudulent repre- 
sentations as to the amount of property owned by said firm 
of Jones & Deland, and said false representations were 
made by said Jones for the purpose of obtaining said goods 
now claimed by plaintiff in this action, but this plaintiff 
knew nothing about said fraudulent repre-entation. 
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“5th, The goods claimed by plaintiff in this action are 
held by the defendant, who is sheriff of said county, under 
and by virtue of an order of attachment issued out of the 
district court of Gage county, Nebraska, and levied by said 
defendant sheriff on said goods, at the suit of King Bros. 
& Co., which suit is brought in the individual names of ° 
members of said firm against John P. H. Jones and Omar 
DeLand, and all the property claimed by plaintiff ex- 
-cept the tea, tea caddies, and the boots were purchased on 
or about March 1st, 1882, by said firm of Jones & DeLand 
from said firm of King Bros. & Co., and firm of Jones & 
DeLand is indebted to said firm of King Bros. & Co. in 
the sum of $801 for goods purchased by them of the said 
firm of King Bros. & Co. on or about March Ist, 1882, to 
obtain pay for which said attachment suit is brought. 

“6th., Said John P. H. Jones, during the continuance 
of the partnership of said Jones & DeLand, to-wit, in the 
month of February, 1882, borrowed $250 from plaintiff, 
who took the individual note of said Jones for said debt. 
Said money was not used for the benefit of said firm of 
Jones & DeLand, but for the sole benefit of said Jones. 

“7th. On or about the 4th day of April, 1882, after 
one of the creditors of said firm of Jones & DeLand had, 
with the plaintiff’s knowledge and consent, taken posses- 
sion of the goods sold by them to said firm of Jones & De 
Land, in satisfaction of the purchase price of said goods, 
said John P. H. Jones, successor of said firm of Jones & 
DeLand, delivered to plaintiff in this action the goods 
claimed by plaintiff herein before they were attached by 
defendant sheriff at the suit of: King Bros. & Co. in full 
settlement of plaintiff’s claim of $250, and said plaintift 
has no list of said property except that copied by him from 
officer’s return in said suit. 

“8th. The property so delivered to plaintiff by said 
John P. H. Jones, and herein claimed by plaintiff, is worth 
$493.95, invoiced at the cost price of said goods, without 
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cost of carriage, and plaintiff herein, at the time said goods 
were delivered to him by said John P. H. Jones, knew that 
said goods formerly belonged to said firm of Jones & De 
Land, and that said firm, and each of the members there- 
of, was insolvent. That some of the grounds for attach- 
* ment alleged in the affidavit on which said order of attach- 
ment issued are true.” 

It will be seen from the admitted facts that Roop re- 
ceived this partnership property to the amount of nearly 
twice his claim, he at the time knowing it to be partner- 
ship property, and that the firm was insolvent. He was 
not therefore a bona fide purchaser. 

The question here presented was before the court. in 
Till’s Case, 3 Neb., 261. In that case a firm doing busi- 
ness as William Till & Co. dissolved partnership and 
divided the assets of the firm among the members thereof, 
and then claimed the property as exempt under the ex- 
emption lay. The present chief justice, speaking for the 
court, says (pages 262-3): “But suppose it were shown 
satisfactorily that the partnership had terminated by the 
agreement of the parties, and nothing more, still the re- 
lator would not be entitled to hold this property released 
from the lien of his co-partner for the satisfaction of their 
joint debts. To give him this right, he is required to 
show that such was their agreement, and that it was made 
bona fide. If nought but a bare dissolution be shown, it 
will be presumed that the assets of the firm are held by 
the member thereof, in whose possession they may be 
found clothed with a trust for his former associates to ap- 
ply the same in satisfaction of the demands of their joint 
erediturs. Ex Parte Williams, 11 Ves., 3. Story on’ 
Partnership, §§ 360, 861.” And in Bowen v. Billings, 
13 Neb., £39, it was held that in case of insolvency of 
the firm, partuership debts are to be paid out of the joint 
fund before any portion of it can be applied to other pur- 
poses. Kent says: “The joint creditors have the primary 
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claim upon the joint fund, in the distribution of the assets 
of bankrupt or insolveat partners, and the partnership 
debts are to be settled before any division of the funds 
takes place. So far as the partnership property has been 
acquired by means of partnership debts, those debts have 
in equity a priority of claim to be discharged; and the 
‘separate creditors are only entitled in equity to seek pay- 
ment from the surplus of the joint fund after satisfaction 
of the joint debts.” 3 Kent Com., 64. 

This principle is recognized in cases where an executiou 
for the separate debt of one of the partners is levied upon 
the partnership property. In such case the judgment 
creditor cannot levy upon the moiety or undivided share 
of the judgment debtor in the property, as if there were 
no partnership debts; but his levy is restricted to the in- 
terest of the judgment debtor therein after the adjustment 
of the partnership debts.” Hankey v. Garrett, 1 Ves., 
239. Barker v. Goodair, 11 Id., 85. Muir v. Leitch, 7 
Barb., 341. Deal v. Bogue, 20 Penn. State, 228. Story’s 
Eq. Juris., § 677. : 

A purchaser under the execution acquires no right to 
the joint property so as to entitle him to take it from the 
other partners. He merely takes the interest of the judg- 
ment debtor which on a settlement shall be found to exist. 
Nizon v. Nash, 12 Ohio State, 647. Story’s Eq. Juris., 
§ 677, and cases cited. 

In the case cited from Ohio it is said (page 650): “Each 
partner holds his interest in the joint property subject to 
.a trust for the partnership creditors and the claims of his 
his several co-partners; so that the beneficial interest of 
each is his residuary share after the partnership accounts 
are scttled, and their rights inter sese adjusted.” 

The uniform current of authority in this country is in 
vconsonance with these decisions. If, therefore, in a sale 
upon an execution against an individual partner only his 
interest in the partnership property after the settlement of 
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the partnership accounts can be sold, because the debtor 
possesses no greater interest therein, can a partner of an 
insolvent firm divest partnership property of its distinctive 
character by simply assigning his interest in the firm te- 
his co-partner? A. partnership is a distinct entity, having 
its own property, debts, and credits. For the purposes for 
which it was created it is a person, and as such is recog- 
nized by the law. And the credit being given to the firm 
—in effect to the partners jointly, it would seem but 
justice that the goods so purchased should not be diverted 
to the use of an individual partner, when such diversions. 
will have the effect to defraud the creditors of the firm. 
It may be said the goods having been sold to the firm the 
creditors. thereby surrendered all control over them and 
trusted alone to the solvency of the debtor firm for pay- 
ment; that the delivery being complete and without con- 
ditions, the debtor firm could make what disposition of” 
the property it saw fit. Ina sale to an individual upon 
credit, in addition to the agreement to pay the debt, there: 
is an implied agreement that the dcbtor’s property shall, if 
necessary, be applied for that purpose. Now, if the debt- 
or attempts to divert his property from this purpose—to- 
place it beyond the reach of his cveditors—the law at once- 
authorizes its seizure by attachment to prevent the credit- 
or from being defrauded. So, with property held by a 
firm, there js an implied agresment that all its assets shall, 
if necessary, be applied to the payment of the firm debts, 

aud any diversion of sucl: assets of an insolvent firm is a. 
fraud upon its creditors. In other words, the partnership 
property is a trust fund to the extent of the partnership: 
liabilities, and to be applied in satisfaction of the same. 
Egbert v. Woods, 3 Paige Ch., 517. Innes v. Lansing, 7 
Id., 588. Whitewright v. Stimpson, 2 Barb.,379. This be-- 
ing so, can the mentbers of an insolvent fen by simply 
assigning their interest in the property defeat this tr ust 
and change the chaacter of the property from parinership- 
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to that of an individual? If so, it affords an easy mode 
of defeating partnership creditors. The creditors might 
say, we gave the credit because the firm seemed to possess 
sufficient assets to pay its debts and if in good faith they 
are applied to that purpose they are sufficient. The right 
of the members of a firm, who as a firm have induced 
others to give them credit, to change the firm property to 
that of an individual member of the firm, without the 
consent of creditors, is very doubtful. In this case the 
partnership was insolvent, as the plaintiff well knew, yet 
he obtained nearly twice the amount of his claim in part- 
nership goods. He was in no sense an innocent purchaser 
and is not entitled to protection as against the creditors of 
the firm. And even if the retiring member of the firm 
could defeat the creditors by giving his consent thereto, 
still no such consent is shown. The case is similar there- 
fore to Till’s, supra—that where nothing is shown but 4 
transfer of the property to a partner, the presumption is 
that he holds it in trust for the creditors. There is no 
error in the record and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


‘THE other judges concur. 


TAYLOR JONES, PLAINTIFF IN ERROR, V. THE CirurRcH 
oP THE Hoty TRINITY, DEFENDANT IN ERROR. 


1. Justice of the Peace: junisptction. While the law re- 
quires a justice of the peace to exercise the functions of bis office 
in the precinct for which he is elected or appointed, yet having 
jurisdiction co-extensive with the limits of the county, a judg- 
ment rendered by him in any other precinct thereof, is not void 
on that account. 
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2. Mechanic’s Lien: GARNISHMENT: PRIORITY. The right 
of a material man under the mechanic’s lien law to money going 
to a contractor is superior to that of an ordinary creditor under 
proceedings in garnishment. 


Error to the district court of Lancaster county, Pounn, 
-J., presiding. 


S. J. Tuttle, for plaintiff in error. 


Payment to Hoagland Brothers was wrongful, because 
‘they had no claim under the mechanic’s lien law. The 
money was owing to plaintiff alone. In no event could 
they lay claim under the Jaw in question to any lien on 
-defendant’s in error property, or upon funds in its hands 
-owing the plaintiff in error, certainly not upon so much of 
said funds as has been ordered paid over by precedent au- 
thority. Copeland v. Manton, 22 Ohio State,398. MM’ Oul- 
dom v. Richardson, 2 Handy, 275. On question of validity 
of justice’s judgment cited: Phillips v. Thralls, 26 Kan., 
780. Freeman on Judgments, 119. Case v. State, 5 Ind., 
1. State v. Alling, 12 Ohio, 16. Blackburn v. State, 8 
Head, 690. Pepin v. Lachenmeyer, 45 N. Y., 27. 


J. 8. Hoagland and M. H. Sessions, for defendant in 
error, on validity of judgment, cited: State v. Shropshire, 
4 Neb., 411. Foster v. M’ Adams, 9 Tex., 542. The Peo- 
ple v. Evans, 18 Il., 361. Homes v. Fihlenburg, 54 IIl., 
203. Durfee v. Grinell, 69 IL, 371. Keutzler v. R. R. 
Co., 47 Wis., 641. Bigelow v. Stearns, 19 Johns., 39. 
Reynolds v. Orvis, 7 Cow., 269- 


2 


Lake, Cu. J. 


The errors complained of are predicated on the conclu- 
ions of law found by a referee to whom the case in the 


court below was sent for trial, and whose report was con- — 
firmed. 
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The facts found by the referee were not excepted to. 
“These, in so far as they bear on the questions presented for 
-our decision, are, substantially: 

Ist. That on the 17th of May, 1880, the plaintiff made 
-a contract with the defendant to furnish the materials and 
-do the work in the enlargement of its church building in 
Lincoln, which he did by himself and sub-contractors, of 
whom J. Searing was one. 

2d. That the defendant, on the completion of the work, 
:settled with the plaintiff and paid him in full therefor with 
‘the exception of the sum of $46.17, which is here in con- 
‘troversy. 

3d. That in the performance of said contract the sub- 
-contractor, Searing, procured from the firm of Hoaglana 
Brothers certain materials, amounting in value to the above- © 
-mentioned sum. 

‘4th. That on the 10th of August, 1880, at about the 
hour of noon, Hoagland Brothers served on the defendant 
.a copy of their account for the materials so furnished to 
‘Searing, together with a written notice that they claimed a 

lien for its payment on said building. They also at the 
-same time gave a similar notice to the plaintiff. 

5th. That on the 9th of August, 1880, the firm of Doo- 
little, Gordon & Co., recovered a judgment before A. C. 
Platt, a justice of the peace, against said Searing for the 
sum of twenty-seven dollars and costs. That afterwards 
-such proceedings were had under said judgment that the 
plaintiff, as garnishee, was ordered to pay the amount there- 
-of, on his admission that he was then owing Searing fifty 
-dollars on account of his work as such sub-contractor. 
This order was made a few hours before Hoagland Broth- 
-ers served their notice of lien on the defendant. 

6th. That the justice of the peace who rendered the 
judgment in favor of Doolittle, Gordon & Co., and who 

made the order in garnishment, acted in these matters out- 
side of the precinct in which he was appointed to hold his 
-office. although within the county of his jurisdiction 
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7th. That the defendant had, in pursuance of the de- 
mand of Hoagland Brothers, paid over to them the full 
amount of their account, which had been retained in the 
settlement with the plaintiff. 

Under these facts the referee found as his conclusions 
of law, Ist, that the justice of the peace, having acted in 
Midland precinct, whereas he was an officer of Capitol pre- 
cinct, his judgment and order in question were void. 2nd, 
that the defendant was authorized to pay the account of 
Hoagland Brothers, and charge the plaintiff therewith. 3d, 
that the defendant should have judgment in its favor. 

As to the first conclusion of law, we think the referee 
and court below were in error. The justice of the peace, 
although appointed for Capitol precinct, where he ought to- 
have held his office, had jurisdiction co-extensive with the- 
limits of Lancaster county, which necessarily covered Mid- 
land precinct, and but for the policy of the law respecting 
the convenience of suitors, witnesses, and others having 
- business with him, could doubtless perform his official duties 
anywhere therein. The holding of his office or place of” 
business within the particular precinct for which the jus- 
tice is elected or appointed, so long as he keeps within 
the county, is not a matter respecting his jnrisdiction, but 
one of policy and convenience merely, which those inter- 
ested therein may disregard. If the jurisdiction of a justice 
of the peace were confined to the particular precinct for’ 
‘ which he is elected, it would doubtless be otherwise. 

In the case of State, ex. rel. Ferguson, v. Shropshire, 4 
Neb., 411, where this court required the defendant, who- 
was a justice of the peace, to remove his office to the ward 
in the city of Omaha in which he was elected, it is said 
that “It is not a question as to the jurisdiction of a justice: 
of the peace, but one in regard to the situs of his office, or 
his duty in respect to the place where he shall hold his of- 
fice and exercise its functions.” 

The constitution of this state, Art. VI., § 20, requires. 
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justices of the peace to reside in the particular “ precinct 
for which they are elected or appoi td.” And inasmuch 
as this’ officer, as is customary, must have some known 
place in which to exercise the functions of his office, it is 
doubtless within the purview of the law that it shall be in 
the precinct where he is required to reside, although his 
jurisdiction may, as it does, extend greatly beyond it. But, 
although such is the policy of the law, yet if a justice of 
the peace, regardless of his duty in this respect, fix his 
place of business in another precinct of the county, and it 
is acquiesced in, we have no doubt whatever that his judg- 
ments rendered there stand on the same footing, and are 
equally as valid as if they had been rendered in his own 
precinct. 

But as to the second and third conclusions of law, we 
think the referee was properly sustained. That, the ac- 
count of Hoagland Brothers against Searing was just, and 
that the materials therein mentioned were furnished for 
said building, were conceded. The only objection urged 
to its payment by the defendant on the plaintiff’s account 
is, that it was not attested as the law required to make it a 
perfected lien on the building. This, however, under the 
circumstances of this case, is of no consequence. It is a 
requirement which the defendant was at liberty to waive, 
and which the plaintiff could not insist upon it being com- 
plied with. If there had been any dispute as to the 
amount due on the account—if the defendant had retained 
and paid over to Hoagland Brothers more than was actu- 
ally due them from Searing for materials furnished for the 
work in question there would have been force in the objec- 
tion. 

We have not the evidence on which the referee made his 
findings of fact, but inasmuch as they are conceded to be 
correct, a further reference to them is unnecessary, and this 
payment should be sustained as a valid charge against the 
plaintiff. The referee in his report says: “That plaintiff 
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consented that defendant should retain the said $46.17 
from the moneys due to him, and that to said sum he made- 
no claim for himself except that the money should go- 
either to Doolittle, Gordon & Co. or to Hoagland Brothers,. 
the one whose legal right thereto was strongest.” Clearly 
the right of Hoagland Brothers was the stronger, for theirs. 
antedated that of Doolittle, Gordon & Co. by some days. 
The materials in question were furnished at various times 
between June 20th and August 8th, and were a lien on the 
money going to the plaintiff for his work from the time- 
they were obtained, while the lien under the garnishment 
attached, as before shown, on the 9th of August, 1880. 

Notwithstanding the error respecting the jurisdiction of 
the justice of the peace, the judgment on the merits of the- 
case being conformable to our views of the law, must be- 
affirmed. 


JUDGMENT AFFIRMED. 


ALL the judges concurred. Motion for rehearing of the- 
cause was overruled. - > 


BensamMin F. Copp, PLAINTIFF IN ERROR, V. THE City 
OF LINCOLN, DEFENDANT IN ERROR. 


Cities of the Second Class: FEES OF POLICE JUDGES. Cities 
of the second class are not liable for the fees of police judges- 
where, for non-payment thereof, violators of city ordinances are 
tequired to work, as provided in Sec. 31 of the act incorporating. 
such cities, 


Error to the district court for Lancaster county. Heard 
below before Pounp, J. 


R. D. Stearns, for plaintiff in error. 


A, ©. Ricketts, for defendant in error. 
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LAKE, Cu. J. 


This is a petition in error from Lancaster county. The- 
ruling complained of was in the sustaining of a general de- 
murrer to the petition. The question thus presented is,. 
simply, whether there is any liability on the part of the- 
city to the police judge, for fees adjudged by him against 
violators of city ordinances, which he is unable to collect. — 
from them in money in these cases where, for non-payment. 
thereof, they are required to work, as provided in sec. 31 
of the act incorporating cities of the second class, Comp.. 
Statutes, chap. 14. One of the provisions of this section is,. 
' that whenever a defendant is committed “for the non-pay- 
ment of a fine or costs for the violation of any ordinance,. 
-he shal] also be put to work for the benefit of the city, and 
shall be credited on such fine and costs $1.50 per day, for- 
each day he shall work.” 

The only other provision of statute bearing directly upon. 
this subject is sec. 8 of the same act, which provides that,. 
“The police judge shall receive the same fees as justices of: 
the peace for similar services.” — 

It is urged by counsel that this provision, especially when- 
taken in connection with the one first quoted, imports not. 
only that the measure of this officer’s compensation is the- 
same as that provided for justices of the peace, but also that. 
he shall in all cases receive it, if not from persons adjudged. 
to pay it, then from the city whose officer he is. 

But we cannot adopt this as a proper construction of the- 
section. It seems to us, that if the design of the legislature: 
-had been to impose such costs upon cities, against their will,. 
it would have been expressed in unmistakable language. 
The terms here employed, under the accepted rule of con- 
struction that the words of a statute-must be given their or-- 
dinary meaning, where it is not clear that a different one- 
was intended, have no such meaning. They convey no- 
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such intention. “The police judge shall receive the same 
fees,” etc. As ordinarily understood, the word “same,” 
when used as it is here, in comparison, means, “Of like 
kind, species, sort, dimensions, or the like; not differing in 
character, or in the quality or qualities compared ; corres- 
ponding ; not discordant; similar; like.’—-Webster. As 
here used, ‘it has special reference to the amount of com- 

“pensation to be charged and paid for particular services, 
and not to the source from whence it should come. 

And sec.31, instead of supporting the claim of the plain- 
tiff, rather tends to confirm the view that these judges must 
look alone to defendants for the costs which they are ad- 
judged to pay, for if they fail to pay them in money, and 
are compelled to discharge them by labor, it shall be “ for 
the benefit of the city,” and not for that of the judges. 

Both fines and costs imposed upon offenders, for compell- 
ing payment of which, in money, when the parties can 
make it, efficient means are provided, are designed simply 
for their punishment. So, too, are the imprisonment and 
labor which the law requiresin lieu thereof. This enforced 
jabor was not designed as a source of revenue or profit 
merely to the city, nor as a means of raising the funds nec- 
essary for the payment of the fine to the school fund, and 
the costs to those entitled to them, but to prevent impecu- 
nious offenders from escaping punishment altogether. 

The credit of one dollar and fifty cents per day, given to 
the delinquent upon the judgment, has no particular refer- 
ence to the real value of his labor, for that may be consid- 
erably above or below that amount, depending, as it must, 
upon such a variety of attendant circunstances. Indeed, it 
may, we think, be safely asserted, that such labor is practi- 
cally of but very little, if any real benefit to the city, be- 
yond the expense of keeping the prisoner while performing 
it. The credit was intended simply to graduate the pun- 
ishment, in all cases alike, that must follow the non-pay- 
ment, in whole or in part, of the adjudged fine and costs, 
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We discover no intention on the part of the legislature to 
require payment by cities for this sort of labor. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


L. F. LEwIs ET AL., PLAINTIFFS IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Practice: INFORMATION. A magistrate has no 
right to alter an information, in any material part of it, without 
the consent of the person who made it. And, if made with his 
consent, it should be re-verified before any further step is taken 
under it. 


2. : But if such alteration be made, as in changing 
the value of property alleged to have been stolen so as to reduce 
the offense from grand to petit larceny, without a re-verification, 
and the aceused go to trial without objecting to the information 
for that reason, the Judgment, whether of aequittal or convic- 
tion, is good. 


Error to the district court for Washington county. 
Heard below before SavaGeE, J., May 19, 1881. 


J. Wesley Tucker, for plaintiff in error. 


Consent cannot confer jurisdiction, nor convert that into 
an information which is notin law. Doyle v. State, 17 
Ohio, 225. No objection comes too late which discloses 
the fact that a person has been put to answer a crime ina 
mode violating his legal constitutional rights. Id. Nor 
can an information be changed, even with consent, so as to 
make it embrace charges not presented by the prosecuting 
witness (People v. Campell, 4 Parker, Crim. Rep., 386), 
nor so as to change it in any materia] respect. It is error 
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to change the averments in an information. City of Bur-. 
lington v. James, 17 Kansas, 221. In a criminal case the 
warrant is the basis of the right to try the defendant (Red- 
mond v, State, 12 Kansas, 174 and 175), and in this case- 
no warrant wus ever tssued. State v. Beebe, 13 Kan., 589.. 


Isaac Powers, Jr. Attorney General, for the State. ' 


If the record was improperly altered or amended the- 
defendant should have applied to the county court for cor- 
rection of the same before going to trial on such record, 
and by not seeking to have such corrections made, the de-- 
fendants waived the right to afterwards insist that the fail- 
ure to make such correction, or to have the information 
re-sworn to, was an irregularity calling for a reversal of 
the judgment, especially after they have called a jury, per- 
mitted proof on behalf of the prosecution in support of 
the charges in such information to be introduced without 
objection, and on the part of defendants in denial of such 
charges, and the case finally submitted to such jury at de-- 
fendant’s instance. 


Lake, Cu. J. 


The record in this case does not present the question dis-- 
> cussed by counsel for the prisoners in his brief. That’ 
question is whether a magistrate may lawfully: change an 
information as to the alleged value of the property stolen,. 
from grand to petit larceny, and then, without its being 
again sworn to, force the accused to go to trial upon it. 
Clearly, he may not. A magistrate has no right to alter- 
an information in any material part of it without the con- 
sent of the person who made it. And even when done: 
with his consent, it should be re-verified before any further: 
step is taken under it. Where an information is found to 
be defective in any respect a better practice than to change- 
it is to make an entirely new one on which the further: 
prosecution of the case may proceed. 
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Respecting the change in question, the transcript from 
the county judge shows that after the accused had been 
brought before him, and while in lawful custody under a 
charge of grand larceny, he changed the complaint to one- 
for a “ misdemeanor.” But it was “not re-sworn to,” nor 
was “any new warrant issued for the re-arrest of the defend- 
ants.” Thereupon the prisoners, by their attorney, “moved. 
that they be discharged, for the reason that the court has. 
no jurisdiction over the parties.” This motion was over- 
ruled and an exception taken, and the overruling of it is 
now assigned for error. 

From this it will be observed that the only reason given 
for the motion was that the court had “no jurisdiction” over 
the prisoners, and that in overruling it the judge decided 
simply that he had. In this decision there was no error,. 
for the reason that the prisoners were then in the presence: 
of the magistrate, under a lawful arrest, by virtue of @ 
warrant duly issued charging them with the commission of 
a criminal offense. And although the complaint on which. 
the warrant issued was changed, as stated, yet no objection. 
being made to it on that account, it wil], nevertheless, sup- 
port a conviction for the offense which it now charges. 
The failure to object in the first instance must, after trial: 
and judgment, be regarded as an assent to the change, which. 
cannot afterwards be withdrawn. The court certainly had. 
jurisdiction of the accused, for if the result of the trial had 
been an acquittal instead of a conviction, it could not be. 
successfully contended that the judgment would not have- 
been a complete bar to another prosecution of them for the: 
same larceny. 

If, as now appears from the assignments‘of error and’ 
the brief of counsel, the motion to discharge were based on 
the change in the affidavit, that matter should have been 
brought to the attention of the magistrate by a particular 
mention of it as the ground of objection to going to trial _ 
upon it. Although it is the undoubted right of one ac- 
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cused of crime to insist upon a sworn complaint, yet if he 
go to trial on one that is not sworn to without objection 
for that reason, the judgment, whether of acquittal or con- 
viction, is good.’ The objects of the complaint are: First. 
To furnish the magistrate who is to issue the warrant of 
arrest with prima facie evidence that an offense has been 
committed, and by whom. Second. To inform the ac- 
cused when arrested, in a responsible manner, of what he 
is charged, so that he may be prepared to meet it on the 
trial. Third. To guard against unfounded and unjust ac- 
cusations. And it has been found that these objects are 
best assured by requiring the complaint to be made under 
the responsibilities of an oath or affirmation; therefore the 
law requires it. But if the accused see fit to waive the 
benefit of the oath, and go to trial on an unverified com- 
plaint, it will not affect the result. There is no error in 
the record of which the prisoners can now be heard to com- 
plain, and the judgment of the district court affirming that 
of the county court must be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Henry W. Kvugns, PLAINTIFF IN ERROR, V. CIIARLES 
BaNnkKEs AND JuLIUS TREITSCHKE, DEFENDANTS IN 
ERROR. 


1. Negotiable Instruments. The indorsement and delivery 
of a negotiable promissory note secured by mortgage carries with 
it the security. 


2. Verdict against Evidence. . When a verdict is against the 
clear weight of evidence it will be set aside. 
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Error to the district court for Douglas county. Tried 
below before NEVILLE, J. The opinion contains a com- 
prehensive summary of the evidence. 


Congdon, Clarkson & Hunt, for plaintiff in error. 


1. The petition in the foreclosure suit alleges ownership 
in Kuhns of the Noyes note and mortgage. This is a 
mere formal allegation, for the purposes of suit, and an 
effort was made by Kountze, as appears from his testimony, 
to have this allegation corrected in accordance with the 
facts. There is not a particle of testimony which goes to 
show that the note and mortgage were assigned in pay- 
ment of the note sued upon, and Bankes is the only witness 
who swears that such assignment was made in payment of 
renewal note, and then only in response to a leading ques- 
tion on the re-direct examination. The burden of proof 
is on the defendants, and the weight of evidence is clearly 
in favor of plaintiff and against the verdict, and the verdict 
ought to have been set aside. Fried v. Remington, 5 Neb., 
525. Holland v. Griffith, 13 Id., 472. Smith v. Evans, 
Td., 314. Dunbar v. Briggs, Id., 332. McDougall v. 
Giacomini, Id., 431. . 

2. When, in consequence of a misstatement of the 
pleadings, an instruction has a tendency to confuse or mis- 
lead the jury, it is good ground for a new trial. Howell 
& Gibson v. Sewing Machine Co., 12 Neb., 177. Mut. 
Hail Ins. Co. v. Wilde, 8 Neb., 431. Mathewson v. Burr, 
6 Neb., 312. _ 

3. When the jury are misdirected, the presumption is 
that they were misled, and the verdict is erroneous. Noyes 
v. Shepard, 30 Me, 173. Thatcher v. Jones, 31 Me, 
528, 534. 

4. A wrong instruction is not cured by the subsequent 
giving of a proper one. Wasson v. Palmer, 13 Neb., 376. 


2 
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E. M. Bartlett, for defendants in error, contended that 
the assignment of the note and mortgage was a solemn 
agreement between the parties reduced to writing, that had 
they been assigned as collateral security the parties would 
have so stated in the written assignment, and the mortgage 
and note would have been treated as collateral, which 
never has been the case. The attempt now to vary a 
written contract at this late day by parol testimony is con- 
trary to lawand the justice of the case. 1 Greenleaf Evi- 
dence, § 87. Kuhns, through his agent, Kountze, and 
attorney Hartigan, admit that Kuhns purchased the note 
and mortgage. Bankes and Treitschke testify the note 
and mortgage were assigned to Kuhns in payment of the 
Bankes and Treitschke note. These admissions, repeat- 
edly confirmed by them, have been acted upon by both 
Bankes and Treitschke, who never derived any benefit 
from the transaction, and they are protected and the 
plaintiff is estopped from claiming anything against the 
defendant. 1 Greenleaf on Evidence, § 207. The purchase 
will be treated as payment according to the agreement. 


‘Poff v. Gallagher, 3 E. D. Smith, 507. Taking a third 


person’s note in payment of a prior debt fairly is payment. 
Edwards on Bills and Notes, 185. Payment of a note is 
not necessarily a payment of money, but that is payment 
which the parties contract shall be accepted as payment. 
Hoffman v. Walker, 26 Gratt., 315. 2 Daniel on Negoti- 
able Instruments, §1221. Checks or notes may be taken 
as absolnte payment for an antecedent debt by an agree- 
ment, whether so or‘not is a question for the jury. 2 Daniel ° 
on Negotiable Instruments, 636, note. Edwards on Bills 
and Notes, 206 and 207, 


MaAxweELL, J. 


In September, 1879, one Noyes, a resident of Cass coun- 
ty, represented to Bankes that he desired to enter into the 
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grain business with parties in Chicago, and required about 
-$800 to enable him to do so. He thereupon proposed to 
Bankes to give him his note for $1600, secured by a mort- 
gage upon his homestead in Cass county as security for the 
loan. Bankes and Noyes jointly employed an attorney to 
examine the title to the property and prepare the papers. 
‘The title being found to be good, Bankes accepted the 
proposition. Noyes thereupon took the mortgage prepared 
‘by the attorney to Cass county, signed his own name to 
the same, and forged his wife’s name thereon, and that of 
the justice of the peace to the acknowledgment. He then 
returned to Omaha and delivered his note for $1600 and 
the forged mortgage to Bankes. The original note and 
mortgage are in the record, and as the question of assign- 
ment is a prominent feature in the case, it will be well to 
‘copy the note. It is as follows: 
“$1600.00. Omawa, Nes., August 18th, 1879. 

“Ninety days after date, we, or either of us, promise to 
spay Charles Bankes or order one thousand six hundred 
dollars, for value received, payable at the Omaha National 
Bank, Omaha, Nebraska, with interest at ten per cent per 
annum from date until paid. - This note is secured by a 
mortgage of even date herewith. 

“KE. Noyes.” 

This note was indorsed by Bankes, and, with the mort- 
gage, delivered to Herman Kountze as collateral security 
for the payment of a note for $800, signed by Bankes and 
Treitschke, the loan being made by them for Noyes. At 
this time it is evident that Bankes, Trcitschke, the attorney 
who prepared the mortgage, and Kountze believed the 
mortgage to be genuine; but soon afterwards the attorney 
was notified by Noyes himself that the mortgage was @ 
forgery. Atthe instance of this attorney, an attorney at 
Plattsmouth was employed to foreclose the mortgage, the 
object apparently being to test the question of its validity. 
The action was commenced in the name of Kuhns, who 

* 
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through Kountze had made the loan; and the Plattsmouth 
attorney, evidently supposing that the mortgage was genu- 
ine, requested Kountze to procure a formal assignment of 
the same from Bankes and Treitschke. A formal] assign- 
ment was made by Bankes and Treitschke to Kuhns, as 
they allege, upon the condition that they were to be re- 
leased from all liability upon the $800 note. On the trial 
of the foreclosure suit, the court found that the mortgage 
was a forgery and fraudulent and void, but found the note: 
to be genuine and rendered judgment thereon for the sum 
of $1946.66 against Noyes. An execution was duly issued 
on the judgment and returned unsatisfied. An action was 
thereupon commenced by Kuhns upon the note of Bankes 
and Treitschke. As a defense to the action they plead 
that they were released from all liability on the note at the 
time, and as a consideration for assigning the Noyes mort- 
gage to Kuhns. On the trial of the cause a verdict was 
returned in favor of the defendants, and judgment rendered 
thereon. A number of errors are assigned in this court, 
the principal one being that the verdict is against the 
weight of evidence. 

The testimony shows that the note and mortgage were 
duly delivered to Kountze as collateral security for the 
$800 loan. This was an assignment of them to the extent 
of the loan and interest thereon. A mortgage of real estate: 
may be assigned orally, by mere delivery for a valuable 
consideration, and the same rule applies to any chose in 
action. Ford v. Stuart, 19 Johns., 342. Briggs v. Dorr,. 
Id., 95. Dawson v. Coles, 16 Id., 51. Runyon v. Merse- 
reau, 11 Id., 534. 

The rule in such cases is stated by a late writer as fol- 
‘lows: ‘‘If no writing passed, the assignment of a debt may 
be proved by parol, even though there was an agreement 
unperformed to give a written transfer. It is sufficient 
proof of a parol assignment that some evidence of the 
debt, such as a bond or mortgage, or a transcript of judg- 


’ 
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ment, or a note held for the debt or part of it, was deliv- 
ered to the assignee by the assignor with intent to trans- 
fer the title to the demand.” Abbott’s Tr. Ev., 2. 
Hooker v. Eagle Bank, 30 New York, 83. Doremus v. 
Williams, 4 Hun., 458. 12 Am. Law Reg., 61. So the 
assignment of a negotiable promissory note, secured by 
mortgage, carries with it the security. Webb v. Hosel- 
ton, 4 Neb., 308, and cases cited. And in Daniel on 
Negotiable Instruments, 557-8, it is said: “The assign- 
ment of a debt by whatever form of transfer, carries 
with it any bill or note by which it is secured, and the 
converse of the proposition is equally true, that the trans- 
fer by indorsement or assignment of a bill or note carries 
with it all securities for its payment, whether a morigage 
or otherwise.” This being so, the formal] assignment in 
writing of the mortgage amounted to nothing, and gave 
Kuhns no additional rights to those that he possessed by 
the indorsement of the note, and delivery of the same with 
the mortgage. A material circumstance in connection with 
the alleged agreement is entirely unexplained. Thus, the 
alleged agreement is said to have been made with Kountze 
in the bank—in effect that he agreed to surrender the $800 
note of the defendants, and look solely to Noyes and the 
mortgaged property, in consideration of their making the 
assignment, The assignment was made as desired; why 
then was the note not delivered to the defendants in fulfill- 
ment of the alleged agreement? That it was neither claimed 
nor demanded is a strong circumstance tending to show 
that the alleged agreement never existed. The fact, too, 
that since the assignment they have admitted their liability 
upon the note, and promised to pay the same, is well nigh 
conclusive upon that point. Considerable stress is laid 
upon the fact that Kountze paid the Plattsmouth attorney 
his fees for the attempted foreclosure of the Noyes mort- 
gage. Even if Kountze had employed the attorney, 
which the proof fails to show, he had a right to doso. In 
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fact, the Noyes note and mortgage were placed in his hands 
for the very purpose of being subjected to the payment of 
the defendants’ note. The action of foreclosure was insti- 
‘tuted for the purpose of subjecting such security to the pay- 
ment of the same, and every effort, so far as appears, was 
made by the plaintiff and his agents to collect the amount 
-due, or some portion thereof. So far as appears, the plain- 
‘tiff and his agent, Kountze, have acted in the utmost good 
faith throughout the entire transaction. The verdict is 
against the clear weight of evidence, and, with the judg- 
ment, must be set aside, and a new trial awarded. 


REVERSED AND REMANDED.‘ 


THE other judges concur. 


AARON PALMER, PLAINTIFF IN ERROR, Vv. W. Ross 
WITCHERLY, DEFENDANT IN ERROR. 


1. Statute of Frauds: Evipence. Testimony of a parol prom- 
ise to pay for a stove, given to the jury without objection, was 
withdrawn and excluded by the court on the ground that the 
promise was to pay the debt of another, and not being in writing, 
was within the statute of frauds, Evidence examined and 
promise, Held, Not within the statute. 


2. Practice. Held, also, That it is not good practice to permit tes- 
timony to be given without objection, and then ask to have it 
excluded. 


Ordinarily where an objection to testimony is not made 
when it is offered, and before it has gone to the jury, it should 
be deemed waived. 


Error to the district court for Nemaha county. Tried 
dbelow before Pounn, J. 
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William T. Rogers and D. H. Mercer, for plaintiff in 
error, cited: Clopper v. Poland, 12 Neb., 69. Lawrence 
9. For, 20 N. Y., 268. Dwyer v. Gibson, 16 Wis., 580. 
Calkins v. Chandler, 36 Mich., 323. Young v. French, 35 
‘Wis., 111. Hoover v. Morris, 3 Ohio, 56. Wright »v. 
M’ Oullly, 67 Mo., 134. Fitzgerald v. Morrissey, 14 Neb., 
198. ° 


Osborn & Taylor, for defendant in error, cited: Ander- 
‘son v. Davis, 9 Vt., 136. Eddy v. Roberts, 17 Hl., 506. 
Westhamer v. Peacock, 2 Ja., 528. Sternburg v. Callanon, 
14 Ta., 259. Brown v. Weber, 38 N. Y., 187. Gower v. 
Stewart, 40 Mich., 747. Stewart v. Campbell, 4 Am. 
-Repts., 296. , 


LAKE, Cu. J. 


Of the errors complained of, the primary one is that of 
the county court, committed in ruling upon the admissibil- 
ity of testimony offered to show a promise, by one R. 
Hatchett, to pay for a stove purchased by his wife, on her 
-own credit from the witness Richards. The claim of Rich- 
cards upon Hatchett for the stove had been transferred to 
the plaintiff in error. 

The action in the county court was brought by the de- 
fendant in error on a due bill, not negotiable, duly assigned 
to him by said Hatchett, to whom the plaintiff in error had 
given it. There was no dispute as to the amount still un- 
paid on the due bill; the question was, simply, as to the 
liability pf Hatchett for the stove. If he were liable to 
Richards for the stove, the account therefor having been as- 
‘signed to the plaintiff in error, it was a good set-off to the 
‘due bill, pro tanto. 

As hefore stated, the stove was purchased, at first, by 
Mrs. Hatchett, on her own credit. This is not disputed. 
At the time of the purchase, she was living with her hus- 
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band, and the stove was taken to his house, where it was 
used, and still remains, as the evidence shows. 

Shortly after getting the stove, Mrs Hatcheti, it seems, 
separated from her husband leaving it in his possession,, 
unpaid for. But she went to Richards, “and asked him to 
take back the stove,” which he agreed to do, upon her 
promise te pay for its use while she had it. She told Rich- 
ards where the stove was, and requested him to see Hatch- 
ett about it. Accordingly, Richards, as he testified, went 
to Hatehett, who stil) bad the stove, to see about it. Hatch- 
ett said to him, that: he could not do without the stove, and. 
would pay him for it. 

The plaintiff in error testified that after the account was 
transferred to him by Richards, Hatchett admitted to him 
that it “ was correct,” and “that he would pay it sometime, 
but was not able to pay it then.” This admission, he says, 
was made on the occasion of a presentation, by Hatchett, of 
the due bill for payment, and before its transfer to the de~ 
fendant. 

And Hatchett himself, who was called for the defendant 
in error, swore, that “ Richards came to him, and wanted 
to know about the stove.” He at first, it seems, “told 
Richards that he didn’t care about the stove, as he could 
get one cheaper.” But finally he said to him that “if he 
would leave it, he would pay for it some time,” but he could 
not do it then. With that Richards went away, leaving: 
the stove, which Hatchett still retains. 

‘After this testimony respecting Hatchett’s promises to: 
pay for the stove had gone to the jury without objection ag. 
it seems, it was, on motion of the attorney of the defendant 
in error, withdrawn by the court and wholly excluded from 
their consideration, for the reason that the promise was not 
in writing. This ruling was made on the supposition that. 
Hatchett’s agreement was to pay the debt of his wife. 
This, however, was an erroneous view of it. Fairly con- 
sidered, the testimony shows that the sale from Richards. 
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to Mrs. Hatchett was rescinded by his assenting to take 
the stove back, upon her promise to pay for its use; and 
that the eibéequent arrangement, by which Hatchett prom- 
ised to pay for thestove if Richards “ would leave it” with 
him, created a new debt for which Mrs. Hatchett was in 
no respect liable. When Richards went to Hatchett to see 
about the stove, it was his own by virtue of the arrange- 
ment he had made wfth Mrs. Hatchett, and he could and 
probably would have taken it away, but for the re-sale to 
the husband. 

But, even if the original sale had not been rescinded, and 
the promise of Hatchett had been, directly, to pay his wife’s 
debt—in other words, if the promise had been clearly within 
the statute of frauds, the motion to take the testimony from 
the jury ought to have been overruled, for the reason that 
the objection to it came too late. Hiseley v. Malchow, 9 
Neb., 174. It is not good practice to permit testimony of 
this description to be given without objection, and then ask 
to have it excluded. Ordinarily, when an objection to tes- 
timony is not made when it is offered, and before it has 
gone to the jury, it should be deemed waived; especially so 
where, as in this case, the party objecting has given sub- 
stantially the same, and a portion of, the testimony objected 
to. Browne on Frauds, § 135. Montgomery v. Edwards, 
46 Vt., 151. Am. Reports, 618. 

For these reasons the judgment of the district and county 
courts must be reversed and the cause remanded to the 
county court for a new trial. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Lucy F. Scuppsr, APPELLEE, v. Mosrs W. Sareenr,. 
APPELLANT, AND JOHN G, ELLINWOOD, APPELLEE. 


1. Purchaser pendente lite. A purchaser of lund under a 
judgment subsequentiy opened, as provided in sec. 82 of the 
code of civil procedure, is not a purchaser pendente lite, although 
he make his purchase after the motion to open the judgment is. 
filed, and notice thereof given to the plaintiff. 


. Under this section an action cannot properly be said to- 
be pending between the rendition and opening of the judgment. 


APPEAL from the district court of Lancaster county. 
The plaintiff had judgment before Pounp, J., in the district 
‘court of Cass county on the 21st day of November, 1879,. 
declaring the title to the north half of the northwest quar-- 
ter of section 30, in township 11 north, of range 9 east in 
Cass county to be in her, and that defendant Sargent had 
no interest therein. On the 7th day of January, 1880, Sar- 
gent by his attorneys served a notice on plaintiff of a mo- 
tion to open the said judgment under sec. 82 of the civil 
code. On the 31st day of January, 1880, plaintiff conveyed 
the land to Ellinwood. At the April term, 1880, the mo- 
tion of Sargent to open the judgment was sustained and he 
let in to defend. Ellinwood was admitted as a defendant, 
the cause taken on change of venue to Lancaster county,. 
and on a trial at the May term, 1883, in that county, judg- 
ment was entered in favor of Ellinwood. Sargent appeals. 


Brown & Ryan Bros., for appellant Sargent, on the 
subject of lis pendens, cited: Bennett's Lessees v. Williams, 5- 
Ohio, 462. Harman v. Byram, 11 W.Va., 511. Ameri- 
can Exchange Bank v. Andrews, 12 Heisk, 306. Steele v. 
Taylor, 1 Minn., 274. Watson v. Wilson, 2 Dana (Ky.), 
410. Dresser v. Wood, 15 Kan., 344.' Rider v. Kelso, 53- 
Towa, 367. Center v. Bank, 22 Ala., 743 and 757. Allen 
v. Poole, 53 Miss., 333. Sugden on Vendors, 281, 285. 
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Allen v. Morris, 5 Vroom (N. Y.), 159. Hunt v. Haven, 
52. N. H., 162. Tilton v. Cofield e al., 93 U.S. (3 Otto), 
163. 1 Story’s Equity, 406. As against the other parties. 
to the suit, his purchase having been made while the mo- 
tion to open was pending, and after service of notice of the- 
motion, he and his purchase are treated as if they never had 
existence. The subsequent opening of the case by the order- 
of the court for defense, was a mere formal matter and the- 
date of such opening is immaterial. Whenever Sargent had 
filed his answer, affidavit a¢to publication, and want of ac- 
tual notice, and his motion, and given notice to the opposite- 
party, his right to defend was complete, and under the- 
statute the court could not deny or abridge it. Brown v. 
Conger, 10 Neb., 234. Savage v. Aiken, 14 Neb., 315. 


A. ©. Ricketts, for appellee Ellinwood, cited: Brown v.. 
Conger, 10 Neb.,238. Taylor v. Boyd, 3 Ohio, 3388. -Lud- 
low v. Kidd, 3 Ohio, 541. Wade on Notice, §§ 337 and 
377, inclusive. Page v. Waring, 76 N. Y., 463. 


Lake, Cu. J. 


This case must be disposed of by a consideration of the- 
right of -a purchaser in good faith of land under a judg- 
ment subsequently opened pursuant to sec. 82 of the code- 
of civil procedure, and reversed. The merits of thas, "p- 
ment, as between the original parties to the smit, «2 not 
involved in this inquiry. 

The section in question provides that: “A party against. 
whom a judgment or order has been rendered, without other: 
service than by publication in a newspaper, may, within 
five years after the date of the judgment or order, have the- 
same opened and be let in to defend; before the judgment 
or order shall be opened, the applicant shall give notice to- 
the adverse party of his intention to make such an appli- 
cation, and shall file a full answer to the petition, pay all 
costs, if the court require them to be paid, and make it ap-- 
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pear to the satisfaction of the court, by affidavit, that during 
the pendency of the action he had no actual notice thereof 
in time to appear in court and make his defense; but the 
title to any property, the subject of the judgment or order 
sought to be opened, which by it or in consequence of it 
shall have passed to a purchaser in good faith, shall not be 
affected by any proceedings under this section,” ete. 

It is urged on behalf of the appellant, as a proper con- 
struction of this section, that to be within its purview a 
purchaser must acquire the title before the application is 
made to open the judgment. In other words, that if he 
acquire it afterwards, although in good faith, he takes it 
pendente lite and is not protected. Under this theory it is 
claimed that, inasmuch as Ellinwood bought the land after 
the motion to open the judgment had been filed and notice 
thereof yiven to the plaintiff, he is outside of the statute 
auc bound by the result. 

Jsut we cantiot so hold. It is doubtless true that a pur- 
chaser pendente lite acquires no better title than that of his 
grantor is judged to be. And if that which his grantor 
appeared to have be found defective, the judgment is the 
exact measure of his own under the purchase. 

According to all of the authorities the action in question 
ceased to be pending upon the rendition of the judgment 
in November, 1879, whereby the title to the property was 
found to bein Mrs. Scudder, the grantor. When was it 
again pending? Surely not until by the opening of that 
judgment the controversy which it had settled was renewed. 
This did not occur until the following April, and in the 
meantime Ellinwood had invested his money in the land on 
the faith of the judgment. 

The judgment rendered in November was a final judg- 
ment, nor does the fact that it was liable to be opened or 
reversed by proceedings in error deprive it of that charac- 
ter. It fixed the rights of the parties to it, and their priv- 
ies; and while it stood—until it was opened and the contro- 
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versy renewed, the action cannot properly be said to have 
been pending within the meaning of the statute. We see 
no reason for disturbing the judgment, and it will be af- 


firmed. . 


JUDGMENT AFFIRMED. 


THE other judges concur. 


WiLiiaM RoGGENcCAMP, APPELLANT, V. J. N. CoNVERSE 
ET AL., APPELLEES. 


1. Practice: JuRY TRIAL. In an action brought to remove a 
cloud from title to land, the court may but is not bound to give 
a jury trial. : 

2. Adverse Possession: EVIDENCE. In such an action, where 
the title relied on by the plaintiff is that given by the statute of 
limitations for adverse possession during the statutory time, a 
deed in fee of the land from the plaintiff to the defendant, given 
more than ten years before the bringing of the action, is compe- 
tent evidence, in connection with a parol lease taken by the 
plaintiff from the defendant, to show that the possession was not 
udverse, 

Where possession is such as admits the existence of a 

higher title, to which it is subservient, it is not adverse to that 

title. 


3. 


On the 11th of March, 1882, Roggencamp brought suit 
in the district court of Lancaster county against Joel N. 
Converse, Anna H. Converse, and David S. Gray, trustee 
of J. N. Converse & Co., claiming title by adverse posses- 
sion for more than two years to the following described 
lands: So much of the west half of the west half of the 
north-east quarter of section number ten, township number 
eight, range number eight east, as lies north of the center 
line of what was and is known as the Midland Pacific rail- 


Q 
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way. Also so much of the west half of the east half of the: 
north-east quarter of section number ten, in township num- 
ber eight north, of range number eight, as lies north of the 
center line of what was and is known as the Midland Pacific 
railway. Also so much of the west half of the west half 
of the north-west quarter of section number ten, township 
number eight, of range number eight, as lies north of the: 
center line of what was and is known as the Midland Pa- 
cific railway, except the right of way, forty feet wide, upon 
the north side of the center line of said Midland Pacific: 
railway on each of the above described pieces of land. 
Also a strip of land two huudred feet wide, upon the south 
side, fifty feet at right angles from the eastern line of the 
said Midland Pacific railway, commencing at the west line 
of the north-east quarter of section number ten, township 
number eight, of range number eight, and extending east- 
wardly, parallel with said center line, and fifty feet then 
from twenty-one hundred and eighty feet (2,180 feet). 
Defendants answered, setting up a general denial, and al- 
leged title under a deed from Roggencamp and wife, filed 
for record March 31, 1871, at which time Converse “ took 
possession of a part of said land,” the consideration in the- 
deed being the sum of “one dollar” and “ of a regular 
station for business upon the north-east quarter of section 
ten or the north-west quarter of section eleven, township. 
eight, range eight east, in said county, by the Midland ~ 
Pacific railway, as well as for the benefits growing out 
thereof to the public generally,” and “to the grantors in. 
particular.” Defendants had judgment below before Gas- 
LIN, J., sitting for Pounn, J., and plaintiff appeals. 


H. D. Rhea and Foxworthy & Son, for appellant, on: 
right to trial by jury, cited: Horbachv. Miller, 4 Neb., 31. 
Comp. Stat., § 280, p. 567. On question of adverse posses- 
sion contended: 1. Two persons cannot hold constructive 
possession of land at the same time. 3 Washburn, 124.. 
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Hodges v. Eddy, 38 Vt., 327 and 344. Faught v. Holway, 
50 Me., 24. 2. One may acquire title by adverse posses- 
sion, by making the entry under a contract to lease or 
purchase. Comp. Stat., § 8, p. 287. Sumner v. Stevens, 6 
Met., 338, and authorities cited. Maltoner v. Dimmick, 4 
Barb., 566. Ashley v. Ashley, 4 Gray, 200. 3. The 
plaintiff herein has been in actual occupancy of the Jand,. 
clear, definite, positive, and notorious, for the period pre- 
scribed by statute. His possession has been continued ad- 
verse and exclusive to that part of land so claimed, and of 
which plaintiff took possession immediately after the exe- 
cution of his deed to defendant, and the evidence shows. 
that the said plaintiff went into possession with intent to 
claim title to the same, and that he has appropriated the- 
profits thereof under a claim of right which we think is: 
strong proof of title by adverse possession. Ford v. Wilson, 
35 Miss., 504. Owen v. Morton, 24 Cal., 376. MeNamee 
v. Moreland, 26 Iowa, 109. 


O. P. Mason, for appellees. 


Plaintiff was not entitled to jury trial. Smith v. Ander- 
son, 20 Ohio State, 76. Larkin v. Wilson, 28 Kan., 513. 
On adverse possession, cited: Sparrow v. Hovey, 44 Mich.,. 
63. Thompson v. Felton, 54 Cal., 547. Alexander v, 
Polk, 39. Miss., 755. French v. Pearce, 8 Conn., 439. 
Jackson v. Johnson, 5 Cow., 92. Jackson v. Schoonmaker,. 
2 Johns., 234. 


Lak, Cu. J. 


This case comes here by appeal from the district court. 
for Lancaster county. The plaintiff claims that he was er- 
roneously denied a jury trial. There is no error in the 
ruling of the court below in this particular. The action 
was brought to remove a cloud alleged to be resting on the 
plaintiff’s title to land of which he claimed to be the own- 
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er in fee, and was, therefore, an equitable one, in which the 
court might but was not bound to give a jury trial. Code, 
§§ 280-281. Harral v. Gray, 10 Neb., 186. 

It is claimed also that the finding and A sadguieat are not 
supported by the evidence; and in this connection, that a 
deed in fee simple of the premises from the plaintiff and 
his wife to Joel N. Converse, one of the defendants, was 
improperly admitted in evidence in defense of the action. 
The objection made to the admission of this deed was, that 
it was “immateria] and irrelevant, and not connected with 
this case at all.” That it can be seriously urged that this 
objection should have been sustained is not a little surpris- 
ing. 

In the endeavor to make out his case, the only title to 
the land which the plaintiff sought to show in himself was 
that of possession. He claimed simply that he had occu- 
pied it adversely to the defendants for ten years and up- 
wards, and that, consequently, whatever claim they had to 
it was barred by the statute of limitations. . 

The due execution and delivery of this deed to Converse 
was abundantly proved; in reality it was admitted. And 
it was under this deed that the defendants asserted their 
claim to the ownership of the land. They claimed on the 
trial, and produced an abundance of evidence to show that 
the plaintiff’s possession was simply as lessee under the 
title conveyed by the deed, and not in hostility toit. The 
deed was both competent and material evidence, not only 
as showing the character of the defendants’ title, but as 
being strongly corroborative of the oral testimony given to 
the fact that about the time of its execution the plaintiff 
had fully recognized the ownership of Converse under it, 
by becoming his tenant. 

The evidence is not only sufficient to sustain the find- 
ings of the district court upon it, but it leaves no doubt 
whatever as to the fact that the plaintiff’s possession was — 
such as‘admitted the existence of a higher title to which 
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it was subservient; therefore it was not adverse to that title. 
Jackson, ex. dem. Swartwout, v. Johnson, 5 Cow., 74, The 
judgment is right, and it will be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


THe SanpwicH MANUFACTURING COMPANY, PLAINTIFF 
IN ERROR, V. SAMUEL L. SHILEY, DEFENDANT IN 
ERROR. 


1. Principal and Agent: AUTHORITY OF AGENT. The un- 
authorized act of an agent, when ratified by the principal, is 
" equally binding as though embraced within the scope of the 
agent’s power, and when the issue in a cause turns upon the 
authority of an agent, and there is testimony tending to prove 
the ratification by the principal of the act of such agent, con- 
stituting the cause of action, the verdict of a jury finding sach 

act to be the act of the principal will not be disturbed. 


2. Instructions to Jury: SETTING ASIDE VERDIcT. It is the 
duty of a court to instruct the jury in the law of the case, 
whether requested so to do by counsel or not, and when it fails 
to doso, and the jury find a verdict which, upon a view of the 
whole case, is clearly’ wrong, such verdict will be set aside and a 
new trial ordered. But otherwise when, upon a general view of 
the case, the verdict seems to be right. 


Error to the districtcourt for York county, where the 
cause had been brought on appeal from the county cour. 
In 1881, Shiley bought of the Sandwich Manufacturing 
Company, through H. M. Miller, the agent of said com- 
pany, an Adams & French harvester. He gave his note 
in part payment and a second-hand Marsh harvester for 
the balance. This was sold by Miller to another party. 
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The machine bought by Shiley was warranted but failed, 
and was returned by him and his notes delivered up, but 
the company refused to return the second-hand machine, 
and notified Shiley that it knew nothing about it and that 
he would have to look to Miller for the same as it did not 
recognize any trade Miller had made for old machines. 
Hence this action to recover its value as well asa sum 
paid by Shiley for freight on the machine purchased by 
him. Verdict below in county court for Shiley. Defend- 
ant company appealed to the district court where, on trial 
before GrorcE W. Post, J.jand a jury, verdict and judg- 
ment were in Shiley’s favor. 


Seott & Frank, for plaintiff in error, cited: Nichols v. 
Hail, 4 Neb., 215. Ladd v. Hildebrandt, 27 Wis., 144. 
8 Greenleaf, 429. 1 Wait’s Actions and Defenses, 227. 


Sedgwick & Power, for defendant in error, cited: Furnas 
v. Frankman, 6 Neb., 429. Story Agency, §§ 19, 126. 
Bloomer v. Denman, 12 Ill., 240. Doan v. Duncan, 17 
JId., 272. 2 Kent Com., 621, et seq., and notes. 


Cons, J. 


There can be no doubt of the correctness of the position 
of the counsel for plaintiff in error in their brief that the 
authority of Miller, the agent, to bind the plaintiff com- 
pany was restricted to the sale of a certain kind of 
machine and did not extend to the purchase of an old 
one. But it is clearly proven that the said agent assuming 
to act for his principal did, in point of fact, take an old 
machine from the defendant in error in part payment for a 
new one purchased by defendant from plaintiff in error. 
Tt is also in proof that the said agent sold the old machine 
in the name of his principal and there is testimony tending 
to prove that the principal, plaintiff in error, accepted and 
appropriated the proceeds of such sale. The principal, 
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though not bound by the acts of the agent outside of the 
scope of his agency, was nevertheless competent to ratify 
them, and when ratified by the principal such acts were as 
binding upon the principal as though embraced in the 
letter of the agent’s authority. 

Plaintiff in error also makes the point that the court 
erred on the trial of this cause in failing to instruct the 

. jury upon the law of the case. Upon turning to the bill 
of exceptions we find the following: “At the close of the 
trial the parties having no instructions to be submitted, 
the counsel for the defense asked the court to instruct the 
jury on the law in the case. The court declined so to do 
for the reason that he has not had time to write any 1n- 
structions in the case. To the refusal of the court, to in- 
struct the jury as asked, the defendant excepts.” 

It is undoubtedly the duty of the judge presiding at a 
trial to instruct the jury upon the law of the case which is 
to be observed by them, and should a case arise in which 
it shall appear from the record that the jury has taken a 
wrong. view of the law applicable to the case, and where 
the judge has failed to instruct them, whether requested by 
counsel or not, this court would not hesitate to grant a new 
trial. But when it is apparent that without instructions 
the jury has come to a correct conclusion, no error lies. 
See Proffat on Jury Trials, § 311, and authorities there cited. 
We think the verdict and judgment about right, and they 
‘should not be disturbed. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


‘THE other judges concur. 
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Frank P. THoMPsoN, PLAINTIFF IN ERROR, V. DAvID 
R. SreTsox, DEFENDANT IN ERROR. 


1, Pleading: PETITION ON AN ACcoUNT. The action was on ar 
account, a copy of which was attached to and made a part of the 
petition. The account was between the plaintiff in error and F. 
L. Stetson & Co., and showed a balance in favor of the latter. 
There being no assignment of the account by F. L. Stetson & Co, 
to David R. Stetson, the defendant in error, nor any allegation 
showing ownership in him, Held, That the petition would not 
support the judgment in his favor. 


2. Attachment: SUCCEEDING ORDERS OF. Several orders of at- 
tachment in an action may be issued at the same time, or in 
succession ; but in such case only a single affidavit is necessary. 


Error to the district court for Cass county. Tried be- 
low before Pounn, J. 


T. B. Wilson and M. H. Sessions, for plaintiff in error. 
Smith & Beeson, for defendant in error. 
LAKE, Cu. J. 


The plaintiff in error was defendant in the court below. 
The judgment of which he here complains was rendered 
on default, under a service by publication. The cause of 
action, as alleged, was an account stated, a copy of which 
was attached to and made a part of the petition, An 
inspection of this account, however, shows that it is not 
between the plaintiff and defendant in error, but between 
F. L. Stetson & Co. and the plaintiffin error. No connec- 
tion between F. L. Stetson & Co. and the defendant in error 
respecting this account is shown. By what right the latter 
seeks to enforce the payment of it does not appear. There 
is no assignment of the ownership by F. L. Stetson & Co. 
to David R. Stetson either alleged or shown. For aught 
that is distlosed by the record, F. L. Stetson & Co. are 
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still the owners of it, and could recover the amount due 
thereon from the plaintiff in error. Such being the char; 
acter of the petition it will not support the judgment. 

Besides the objection that the petition fails to state a 
cause of action in favor of the defendant in error, it is 
urged, as a ground for a reversal of the judgment, that the 
affidavit for the attachment was not filed until after the or- 
der was issued. ‘There is no ground whatever for this ob- 
jection, which is made, perhaps, upon a misappreliension of 
the steps taken in the case. There was an affidavit for an 
attachment filed on the 6th of March, 1882, the same day 
on which the order that was afterwards quashed was issued. 
The order in question was sued out on the 30th of June fol- 
lowing, and required no additional affidavit, and none for 
it was in fact filed. The first affidavit was sufficient to sup- 
port it. The affidavit filed on the 3d of July was not for 
an attachment, although it is so designated by the clerk of 
the court ; it was simply preliminary to making service by 
publication. The affidavit filed on the 6th of March is in 
all respects conformable to the requirements of the law. 
Several orders of attachment “ may, at the option of the 
plaintiff, be issued at the same time, or in succession; but 
such only as have been executed shall be taxed in the costs, 
unless otherwise directed by the court.” Code, § 202. In 
such case, however, but one affidavit is necessary. 

For the single reason that the judgment is not supported 
by the petition, it must be reversed, and the case remanded 
to the district court for further proceedings conformable to 
law. 


REVERSED AND REMANDED. 


Tue other judges concur. 
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oun A. BucKsTAFF ET AL., APPELLEES Vv. JOHN J. 
DuNBAR ET AL., APPELLANTS. 


“Mechanic’s lien. Upon the facts stated in the opinion, Held,That 
the parties furnishing material for the erection of a dwelling 
house were entitled to a mechanic’s lien thereon. 


APPEAL from Lancaster county. Heard below before 
“Pounn, J. 


O. P.. Mason, for appellant. 

Burr & Marshall, for appellee Buckstaff. 
Harwood & Ames, for appellees Hoagland Brothers. 
MAaAxwELL, J. 


On the 2d day of November, 1880, one William Pound 
held a contract of purchase from the state for the north 
half of the south-east quarter of sec. 10, township 8, range 
6 east of 6th P.M., the contract price being the sum of 
$720, one-tenth of which had been paid. On that day he 
went to Mr. Buckstaff’s lumber yard;in Lincoln,and repre- 
sented to him that he was the owner of the land above de- 
scribed and desired to purchase lumber to erect a house for 
a home on said land; he wanted $500 or $600 worth. On 
that and the succeeding day lumber to the amount of $261 
was sold to him by Buckstaff, being carried away by the 
teams of the appellant. Being unable to obtain more lum- 
ber from Buckstaff, Pound, on the 4th of November of that 
year, applied to Hoagland Brothers, of Lincoln, and stated 
that he was going to erect a dwelling on his farm near Cen- 
terville—giving the above description of the land, and de- 
sired to purchase lumber, which he would pay for within 
sixty days. I.umber to the amount of $279.46 was there- 
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upon sold to him, being delivered between that time and the 
17th of the month, the lumber being hauled by Mr. Dun- 
bar’s teams. On the 5th of November of that year, Dun- 
bar, in answer to an inquiry by Hoagland, said “that 
Pound was all right, and we would get our money without 
doubt.” Hovey & Peck also filed a lien for hardware 
sold to Pound, the amount claimed being $37.50. These 
parties filed mechanics’ liens upon the interest of Pound in 
the land and buildings thereon, and this action is brought 
to foreclose the liens. Pound makes no defense. Dunbar 
claims to have purchased the land in question from Pound 
about the middle of October, 1880, the assignment of the 
certificate being dated November 2d of that year, and the 
consideration being the sum of $200, to be paid as here- 
after stated. And he further claims that. Pound was to 
erect the house in question at his own cost and expense for 
the sum of $600, Pound to be permitted to reside therein 
with his family for one year after its completion. He 
therefore alleges that the lumber and material being sold 
to Pound upon his individual responsibility the property 
in controversy is not subject to a mechanic’s lien. On the 
trial of the cause the court rendered judgment against 
Pound for the amount of the claims and ordered the house 
and the interest of Dunbar in the premises to be sold to 
satisfy the same. Dunbar appeals to this court. 

It appears from the testimony that the only party who 
had possession of the premises at the time of the sale and 
assignment of the certificate of purchase was Pound, and 
that such possession continued without interruption until 
after the house was erected. It also appears that Dunbar 
paid the carpenters for building the house, Pound stating 
that he was unable to do so. The testimony fails to show 
that Dunbar notified any of these material men’ that he 
was the owner of the premises, although he kuew, or at 
least had cause to know, that the lumber and material were 
being furnished to Pouud, upon the belief that Round was 
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the owner of the same. Suppose Mr. Dunbar had pur-. 
chased a horse or other personal property of Pound, and 
without a change of possession or any act to indicate a. 
change of ownership had permitted Pound without objec-: 
tion to sell or mortgage such property to one who purchased 
or took a mortgage on the property in good faith, could 
Dunbar assert his ownership over that of such purchaser or- 
mortgage? . That he could not I believe all the cases agree: 

In 1 Greenleaf Ev., § 207, the rule is thus stated: 
Admissions, whether of law or fact, which have been acted 
upon by others, are conclusive against the party making 
them in all cases between him and the person he has thus. 
influenced. It is of no importance whether they were 
made in express language to the person himself, or émplied 
from the open and general conduct of the party. For in 
the latter case the implied declaration may be considered 
as addressed to every one in particular who may have oc- 
casion to act upon it. In such cases the party is estopped on 
grounds of public policy and good faith from repudiating his. 
own representations. The rule is, that a party who negli- 
gently or culpably stands by and allows another to contract 
on the faith and understanding of some fact which he can 
contradict, cannot dispute that fact in an action against the ° 
person whom he has assisted in deceiving; as, where a vendor: 
is held out, or is suffered to hold himself out as authorized, 
the owner is concluded. Stephens. v Baird, 9 Cow., 274. 
Pickering v. Busk, 15 East., 38. Dyer v. Pearson, 3 B. 
and C., 38. In the case under consideration, Dunbar not 
only failed to state to these parties that he had purchased 
the premises, but assured the Hoaglands that Pound was. 
all right and they would receive their pay. To permit a. 
party to acquire property in this manner, of which others, 
with his tacit approval, had been defrauded, would be a re- 
proach upon the law. Pound was not a builder, as Dun-~ 
bar was well aware, and it is very clear that he could not. 
have purchased the lumber upon credit except upon the 
supposition that he was the owner of the land. 
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The case differs from that of Doolittle v. Goodrich, 13 
Neb., 296. In that case one McLelland, a builder, pur- 
chased lumber on his own account to erect a house for one 
Francis Goodrich. There was no pretense that the house 
was to be erected for McLelland, and the only question for 
determination was whether or not McLelland was the 
agent of Goodrich, and the court held that he was not. 

A material fact in this case is the consideration paid by 
Dunbar to Pound. It appears from Dunbar’s testimony 
that he sold one-half of a stallion to Pound for the sum of 
$600. Of this sum $200 was to be applied in payment of 
the land, and $400 to be payment of the house. It also 
appears that the $400 was secured by a chattel mortgage 
on the horse. He testifies that the mortgage was given up 
to Pound after the erection of the house, and that the 
matter was then settled in full. He afterwards states that 
in July, 1881, he wrote to Pound “to bring the horse 
back and fix or there would be trouble;” that Pound 
thereupon brought the horse back and he gave him a 
mule and $200 for his interest. Dunbar thus in fact paid 
but little more than the value of Pound’s interest in the 
land as agreed upon by the parties themselves. It is very 
clear that justice has been done, and the judgment is in all 
things affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


118 SUPREME COURT OF NEBRASKA, 


Collingwood v. The Merchanis Bank. 


Epwarp CuLLINGWOOD, PLAINTIFF IN ERROR, v. THE 
MercHANTS BANK, DEFENDANT IN ERROR. 


1. Pleading: PETITION oN account. The provisions of section 
129 of the code, which provides in effect that a plaintiff may set 
out in his petition a copy of the account or instrument sued on, 
with all credits, and allege that there is due thereon from the 
defendant to the plaintiffa specified sum, is permissive merely. 


2. Banks: PAROL AGREEMENT CONCERNING DRAFTS. OneC.,ade- 
positor, purchased sight drafts at a bank to pay for cattle that 
he expected to purchase in Colorado. Atthesame time hemade 
@ parol agreement with the bank that if he did not purchase 
cattle he might return the drafts to the bank and receive credit 
for the amount thereof with interest. Held, That the parol agree- 
ment was valid, and did not contradict the written agreement, as 
it merely showed the purpose for which the drafts were procured 
and delivered. 


{-—+—-: LIABILITY OF HOLDER. Where sight drafts were 
purchased under an agreement that if not used for a specified 
purpose they could be returned to the bank drawing the same 
and credit given, the drafts being drawn in April, the drawee 
being solvent until July of that year, but no presentment was 
made at any time, nor any offer to return the drafts to the bank 
until the sneceeding December, Held, That as the drafts had 
neither been presented nor returned to the bank in a reasonable 
time the holder must bear the loss. 


Error to the district court for Saline county. Heard 
below before WEAVER, J. 


Brown & Ryan Bros., for plaintiff in error, cited: Com- 
mercial Bank v. Hughes, 17. Wend., 94. Chitty on Bills, 
218. Pollard v. Bowen, 57 Ind., 232. Sheldon v. Hor- 
ton, 43 N. Y., 97. Bryant v. Wilcox, 49 Cal., 47. Bar- 
clay v. Weaver, 19 Penn. St., 396. Jones v. Fales,4 Mass., 
252. Ourtis v. Martin, 20 Ill., 557. Wood »v. Price, 46 
Id., 436. If there has been in fact a waiver of demand or 
notice, drawer is held in case of non-payment. Tucker & 
Co. v. Fairbanks, 98 Mass.,101. Parson v. Dickenson, 23 
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Mich., 56. Coddington v. Davis, 1 New York, 86. Spen-- 
cer v. Harvey, 17 Wend., 489. Andrews v. Simms, 33- 
- Ark., 777, 


Marquett, Deweese & Hall, for defendant in error. 
MAXWELL, J. 


. The plaintiff alleges in his petition that in April, 1875,, 
he had on deposit in the defendant bank the sum of $5,500, . 
upon which, under an agreement, the bank was to pay eight 
per cent interest; that at that time the plaintiff, intending 
to go to Colorado for the purpose of purchasing a herd of 
cattle of one Daniels, entered into an agreement with said 
bank to surrender his certificates of deposit to the bank 
and take in lieu thereof certain bills of exchange or sight 
drafts on New York to the amount of $5,500; that it was. 
expressly agreed that in case the plaintiff did not purchase- 
said cattle of Daniels he was not to present the drafts to- 
the drawee but should return the same.to the defendant, . 
who was to allow him eight per cent interest thereon, and 
to pay the plaintiff the sum of $5,500; that if the plaintiff 
shou]d purchase said cattle of Daniels, and could get the- 
time of payment of the money exterfded more than thirty’ 
days, then he was to return the drafts to the bank and was. 
to receive in lieu thereof time drafts for a like amount, and 
in no event was the plaintiff to negotiate said drafts with- 
out thirty days’ notice thereof; that in pursuance of said 
agreement the plaintiff, on the twenty-fourth of April, 1875,. 
did surrender said certificates of deposit, and received in 
lieu thereof sight drafts on Saunders & Hardenburg, of” 
New York, for the sum of $5,500; that on the twenty-fifth 
of April, 1875, the plaintiff went to Colorado io purchase - 
said cattle from Daniels, but found that said herd had al-. 
ready been sold, and relying upon the agreement with the- 
defendant he did not present said drafts to Saunders & 
Hardenburg for acceptance or payment, but retained the- 
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same in his own possession; that on or about the twenty- 
fifth of July, 1875, Saunders & Hardenburg failed in 
business, and were and are wholly insolvent; that on the - 
eighth of December, 1875, the plaintiff returned from | 
Colorado to Lincoln and offered to surrender said drafts, 
and demanded the sum of $5,500 thereon together with 
interest at eight per cent thereon, but said defendant re- 
fused to pay the same or any part thereof, wherefore the 
plaintiff prays judgment for the sum of $5,500 together 
with interest thereon from the twenty-fifth day of April, 
1875 A demurrer was sustained to the petition in the 
eourt below and the action dismissed. Does the petition 
state a cause of action? 

The first objection insupport of the demurrer is, that 
there is no allegation in the petition that there is due the 
bills of exchange a certain sumi which the plaintiff claims 
with interest. This objection, however, is untenable, if the 
facts stated in the petition show a cause of action against 
the defendant in favor of the plaintiff. It is good plead- 
ing to state the amount due, and undoubtedly if the proper 
motion. is filed for that purpose may be required in all 
cases ; 

Sec. 12 of the code provides that, in an action, counter- 
claim, or set-off founded upon an account, promissory note, 
bil! of exchange, or other instrument for the unconditional 
payment of money only, it shall be sufficient for the party 
tc give a copy of the account or instrument with all credits 
and indorsements thereon, and state that there is due to him 
on such account or instrument from the adverse party a 
specified sum which he claims with interest. 

This mode of pleading is permissive merely, but a plain- 
tiff, if he so desire, may state the facts in a different 
form. 

The case of Gage v. Roberts, 12 Neb., 276, failed either 
to allege the making and delivery of the note, or that there 
was due thereon, or words to that effect, from the defendant 


. 
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petition did not show a liability of the defendant to the 
plaintiff. 

The second objection is, that this action is upon the parol 
agreement, which contradicts the written agreement and is 
therefore invalid. The written agreement, as expressed in 
the drafts, was for the drawee to pay at sight the amount 
stated in the drafts. The parol agreement, as alleged in 
the petition and admitted by the demurrer, was that the 
plaintiff might use the drafts or not, as he saw fit. If he 
did not, he might return them to the bank and he would 
receive credit for the same. The parol agreement does not 
change or attempt to change the terms of the written agree- 
ment in any manner if the drafts are presented to the 
drawees for acceptance and payment; but merely provides 

_ that if the holder does not require the funds he need not 
use the drafts. The written agreement therefore is not the 
entire agreement, but it is partly in writing and partly in 
parol. Or even if we treat the parol agreement as collat- 
eral to the written agreement, still it would be valid. Thus, 
suppose an absolute deed is given for real estate. . In such 
case the deed purports to convey the entire title, yet parol 
evidence is admissible to show the purpose for which the 
land was conveyed, and if as security for a debt it will be 

- declared a mortgage. On the same principle, parol evi- 

dence is admissible to show the purpose for which the bills 
ef exchange were delivered to the plaintiff in this case. 

An agreement similar to this was before the supreme 
court of Indiana in Pollard v. Bowen, 57 Ind., 232, and 
held to be a valid agreement. The second objection is not 
well taken. 

A third ground of objection is not referred to in the 
brief of either counsel, that is, upon whom must the loss 
fall in case of the insolvency of the drawee before the 
drafts are presented where there has been great delay 
in presenting them? In the absence of an agreement a . 
to the plaintiff any sum whatever, and it was held that the 

e 
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bill must be presented to the drawee for acceptance within 
a reasonable time, even though the drawer or indorser has. 
sustained no actual loss by the delay, and has continued 
solvent up to the time of presentment. 1 Parsons on 
Notes and Bills, 266, and cases cited in notes. 1 Daniel 
on Neg. Inst., 344-5, and cases cited in notes. Among the 
reasons for presentment in a reasonable time are those 
stated by Eyrie, C. J., in De Berdt v. Atkinson, 2H. Bl.,. 
where it is said: But consider on what ground an early de- 
mand isin general required. It is because if any delay 
takes place the effects may be gone out of the hands of the 
acceptor ; and if the holder choose to wait he does itat his. 
own risk. Now does not that rule prevail in this case? 
The drafts were made on the 24th of April, 1875. The 
parties upon whom they were drawn continued solvent to 
the latter part of July of that year, a period of about three 
months. The time required te go to Colorado and pur- 
chase the herd spoken of could not in any event have- 
required longer than thirty days. The fact that the 
plaintiff took the drafts to purchase cattle would not 
prevent his applying them te any other purpose. He 
had the right to present them for acceptance and draw 
the money called for at anv time. The bank, it is presumed,. 
had funds in the hands of Saunders & Hardenburg to pay 
them, and there is né allegation that such was not the case. 
Now if these funds were lost through the laches of the 
party holding the drafts it would’ seem but just that he- 
should bear the Joss. The petition fails to state any rea- 
son for the failure of the plaintiff to either present the- 
drafts for acceptance or return them to the defendant 
within a reasonable time, and for that reason does not 
state a cause of action. It may be said that the question ° 
of due diligence is one of mixed law and fact for a jury to 
determine under proper instructions. This is true where 
the factsare in dispute. But where the facts are conceded, 


as on a demurrer to a pleading, it is for the court to apply 
Vv 
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the law to the facts. Pollard v. Bowen, 57 Ind., 232. 
The judgment is clearly right and must be affirmed. 


JUDGMENT AFFIRMED. 


\ 


Lake, Cu. J., concurred. 


Cogs, J., took no part in the decision. 


Hastings AND GRAND IsianpD R. R. Co., PLAINTIFF IN" 


1, 


p 


* S 


> 


ERROR, v. CHARLES C. INGALLS, DEFENDANT IN. 
ERROR. 


Jurors. Objections to the competency of jurors must be as-- 
signed in the motion for a new trial to be available in the su-- 
preme court. 


Eminent Domain: RAILROAD: DAMAGES. Where arailroad 
is built upon a public road the owner of the land is entitled to- 
recover the damages to his land by reason of the additional 
burden placed thereon by the appropriation of the road to the- 
use of the railway company. LAaAkgE,CH., J. dissenting. 


ACTION: PARTIES. <A purchaser of real 
estate and holding the same by contract may maintain an action 
in such case for the damages sustained by him. The holder of' 
the legal title should be joined, but if no objection is made for 
non-joinder the equitable owner may recover his actual damages. 


Evidence examined and held to sustain the verdict. 


U. 8. Government Land: RIGHTS QF CLAIMANT. A person 
having been in possession of a timber culture claim for less than 
ten years, whose possession is not injured or disturbed, cannot 
maintain an action for damages to the land itself caused by the 
construction of a railroad on a public road which passes along 
one side of such claim. : 


Motion for New Trial. Under the general assignment, “er- 
rors of law occurring at the trial,’’ objections to the instructions 
given or refused cannot be considered. Such instructions must 
be pointed out in some way either by number or other means of 
identifying the same. 
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Error to the district court for Adams county. Tried | 
below before Gasutn, J. 


John Doniphan and Batty & Ragan, for plaintiff in 
error, contended that the law authorized the building of 
the road along the highway. Gen. Stat., 187, 188; that 
such occupation by a railroad is a legitimate use thereof 
and the legislature could grant this power. Murphy »v. 
Chicago, 29 Tll., 279. Hinchman v. Patterson, 17 New 
Jersey Eq., 75. Milbourn v. City, 12 Towa, 246. Clinton 
v. Cedar Rapids, 24 Id., 455. On subject of additional 
burthen, cited: Cooley Const. Lim., 555. Barney ». 
Keokuk, 4 Dillon, 593. Attorney General v. Railroad, 
125 Mass. 515. Hobaré v. Railroad, 27 Wis., 194. 
West v. Bancroft, 32 Vt., 367. Kelsey v. King, 32 Barb., . 
410. Railroad Company v. Applegate, 8 Dana, 289. 
Elliot v. Railroad, 32 Conn., 579. Ingalls cannot recover. 
Heutz v. R. R., 13 Barb., 646. Davdison v. R. B., 3 
Cush.; 91. Railroad v. Allen, 39 Tll.,206. Central Rail- 
road v. Heltfield, 5 Dutcher, 206. Mills on Eminent Do- 
main, §§ 146, 160. Roud v. Townshend, 26 Vermont, 670. 
Thurston v. Portland, 2 J. J. Marsh, 73. Peoria R. RB. v. 
Bryant, 57 Tl., 473. . , 


Brown & Ryan Brothers, for defendant in error, re- 
viewed the authorities cited by plaintiff seriatim, contend- 
ing that they were not applicable to sustain its position; 
thus the case of Hinéhman v. Patterson, 17 N. J. Eq., 75, 
says that it is settled law of that state that “a railroad 
company, authorized to acquire land for the use of their 
road by condemnation and required to make payment or . 
tender of compensation before occupying the land, cannot 
construct their road across or upon a highway without 
making compensation to the owner of the soil occupied by 
the highway.” This principle is fully sustained by the 
cases of Railroad v. Heisel, 38 Mich., 62. Trustees of 
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Presbyterian Society v. The Auburn & Rochester R. R. 
Co., 8 Hill, 567. Williams v. Railroad, 16 New York, 
97. Wagner v. Railroad, 25 New York, 526. See also 
Cooley Const. Lim., 255. On right of Ingalls to recover, 
cited : Civil Code, § 319. Reading R. R. v. Boyer, 18 
Penn. State, 497. Cain v. Railroad, 54 Iowa, 262. Rob- 
bins v. Railroad, 6 Wis., 610. Field on Damages, § 737. 
Ingram v. Railroad Company, 38 Towa, 669. Proprietor 
of Locks v. Corporation, 10 Cush., 885. 


_ Maxwex tu, J. 


In 1879 the defendant in error, Ingalls, commenced 
an action against the plaintiff in error to recover damages, 
by reason of the location and construction of the plaintiff's 
railroad in the public road, on lands which the defendant 
had purchased and was in possession of, but had not fully 
paid for. 

On the trial of the cause a verdict for $500 was given 
in favor of Ingalls, upon which judgment was rendered. 
The cause of action is set forth in the petition as follows: 

“And the plaintiff further says, that on the west side of 
the land above described for the distance of one mile there 
is a public highway, sixty-six feet wide, ‘the east half of 
which said highway is on the lands of this plaintiff, and 
this plaintiff owns the east half of said highway subject to 
the right of way of the public to pass and repass thereon 
in the usual carriages and conveyances ordinarily used by 
the public in traveling along the public highways, 

“And this plaintiff further says, that the south portion 
of the land above described lies adjacent to the city of 
Hastings, lying immediately west of said tract of land, and 
is only separated therefrom by the highway aforesaid 

“And plaintiff further says, that prior to the grievances 
hereinafter mentioned, said land was very valuable by 
reason of its location adjacent to said city and also by 
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reason of said highway, which was used by a large number 
of the traveling public in going to and from said city of 
Hastings. 

“And plaintiff further says, that the defendant wholly 
disregarded the plaintiff’s rights in the premises, wrong~ 
fully and without any legal authority whatever did, on 
or about the 16th day of September, a.p. 1879, lay the 
track of its said railroad along and upon the east side of 
said highway, throughout the whole distance where said 
highway passes along the west side of the plaintiff’s 
premises as above described, so that the whole of the 
defendant’s railroad track rests upon that portion of the 
said highway which passes over the lands of this plaintiff; 
and that the said defendant is now and for several months 
last past has been running itstrains of cars along and upon 
the said highway and on the lands of the plaintiff as 
aforesaid.” 

A motion for a new trial was filed by both parties and 
overruled, the grounds assigned in the plaintiff’s motion 
are in substance: first. That the damages are excessive. 
Second. Error in the assessment. Third. That the ver- 
dict is not sustained by sufficient evidence. Fourth. Errors 
of law occurring at the trial. 

Numerous objections are made to certain of the jurors, 
who it is claimed were biased against the plaintiff. No 
objection of the’ kind was made in the motion for a new 
trial, and it cannot now be considered. 

I. The plaintiff claims to have obtained the right of 
way from the county commissioners of Adams county, pay- 
ing them therefor the sum of $450; that by reason of such 
grant of the right of way Ingalls is precluded from main- 
taining an action, the wrong being of the kind for which 
the law provides no remedy; that the land in question 
having been taken for a public road, the legislature and 
proper public authorities may apply it to any public use 
they may see fit. The decisions are conflicting upon this 
question. 


JULY TERM, 1883. 127 
H.&G.1.R. R. Co. v. Ingalls. 


In Williams v. New York Cent. Railway, 18 Barb., 222- 
‘246, it is said: “A railroad is only an improved highway, 
and the use of the street by a railway is one of the modes 
-of enjoying a public easement.” In that case the statute 
-authorized the railroad company to intersect and build their 
road upon any public highway. The decision of the su- 
‘preme court was reversed in the court of appeals (16 
New York, 97), where it was held that the appropriation 
-of a highway by a railroad company was the imposition of 
an additional burden upon and a taking of the property of 
the owner of the fee within the meaning of the constitu- 
tional provision, which forbids such taking without com- 
pensation. 

In the case of the Pres. Society ». The Auburn & Roch. R. 
Co., 3 Hill, 567, the action was for trespass for entering 
upon the plaintiff’s premises, digging up the soil and con- 
structing a railroad track upon it. -The defeuse was that 
the locus in quo was a public highway, and the charter of 
the corporation expressly wthorized it to construct its road 
upon and across any highway. The court held that the 
legislature had no power to authorize the company to enter 
upon and appropriate the !and in question for purposes 
other than those to which it had been originally dedicated 
in pursuance of the highway act, without first providing 
“4 just compensation therefor.” This decision, so far as 
we are aware, has never been overruled in that state. 

In the late case of Story v. New York Elevated, Railway 
Company, 15 Cent. Law Journal, 391, it was held by the 
court of appeals of New York that the erection of an ele~ 
vated railway in a street is inconsistent with its use as a 
street, and constitutes such an appropriation of the adjoin- 
ing lot owner’s easement of the passage as is forbidden by 
the constitutional inhibition of the taking of private prop- 
erty for public purposes without compensation. — 

In Williams v. Nat. B. P. R. Co., 21 Mo., 580, the court 
held that the grant of the right of locating a plank road 
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upon a country road did not preclude the owner of the soil 
on which the plank road was built from recovering com- 
pensation. ; 

These cases seem to be founded upon justice, and meet 

‘our approval. In cases holding a contrary view it is said 
that a steam railway is an improved public highway, and 
is no additional burden upon the land. But this view can- 
not be sustained. It is true that a railway for the trans- 
portation of all persons who may desire, upon payment of 
fare, to be carried in the cars of the company, that mode of 
travel being exclusive, is a highway. But it is not a com- 
mon highway in the ordinary sense of the term nor in the 
ordinary mode of travel. A canal is also a highway, but 
no one would contend that the corporation constructing a 
canal could appropriate a public road without compensa- 
tion to the owner of the land. We have no doubt the con- 
struction of a railroad upon a public road is an additional 
burden upon the land, for which the owner is entitled to 
compensation. 

II. The legal title to the land in question at the time 
of the location of the railroad was in the Union Pacific 
Railway Company, and the proof shows that Ingalls was 
in default in his payments, and that the contract was sub- 
ject to forfeiture. 

The company did not take advantage of the default, how- 
ever, and there is a stipulation in the record that since the 
trial in the court below Ingalls has paid in full for the 
land, but has not yet received a deed. It is claimed upon 
this state of facts that he cannot recover—the right of re- 
covery belonging alone to the owner of the fee. It isa 
familiar rule that where a contract is made for the sale of 
land, the vendor becomes in equity and by construction of 
law a trustee for the vendee of the real estate, and the ven- 
dee becomes a trustee of the vendor for the purchase 
money ; the vendee is the owner of the land although the 
legal title continue in the vendor. Tiffany & Bullard om 
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Trusts and ‘Trustees, 491. Story’s Eq. Juris., §§ 790-1212. 
Seton v. Slade, 7 Ves., 264. Oraig v. Leslie, 3 Wheat, 577. 
Beverly v. Peters, 10 Peters, 532. Henson v. Ott, 7 Ind., 
512. Ingalls had an estate in the land and was in posses- 
sion. ‘To the extent of the estate he was entitled to recov- 
er. At the most there was a defect of parties; but no 
objection of this kind was made in the pleadings, and there- 
fore he was entitled to recover for the injury to the extent 
of his interest. It is agreed that he has paid for the land 
in full, so that in no contingency -can the company be li- 
able to another party for the injury here complained of. 

III. Excessive damages. ‘The testimony upon the 
question of damages is conflicting, some of the witnesses 
putting the depreciation in value of the property of Ingalls. 
by reason of the appropriation by the railroad company at 
$4,000. This being so, and the weight of testimony being 
hat the damages were greater than the amount of the ver-- 
dict, this objection is not well taken. The second and 
third objections are to the same effect as the first. 

IV. Errors of law occurring at the trial. The statute 
provides that the grounds of the motion for a new trial 
may be assigned in the language of the statute without 
further or other particularity. The bill of exceptions con- 
tains a record of the trial, and any evror appearing therein 
may be considered under the general assignment of “ errors 
of law occurring at the trial.” But under our present stat- 
ute instructions are required to be filed with the clerk be- 
fore being given to the jury, and are made a part of the 
record proper—not the bill of exceptions. There is good 
reason for allowing a general assignment of all errors aris- 
ing from objection to the admission or rejection of testi- 
mony, as it is frequently almost impossible to point out all 
such errors in the motion for a new trial. But no such 
difficulty arises in regard to instructions. The statute re- 
quires them to be given in consecutively numbered para- 
graphs, and provides that they may be excepted to without 
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‘assigning a reason therefor. One of the objects of the 
statute was to enable a party objecting to an instruction to 
bring it to the attention of the court by number, and thus 
:avoid the inconvenience of copying thesame. In the early 
history of this state instructions were given orally, and if 
excepted to the party excepting was required to reduce the 
-same to writing and preserve them in a bill of exceptions. 

If such was the law at the present time a general assign- 
ment would be sufficient because an inspection of a bill of 
-exceptions would show the errors complained of. But 
such is not the law, and if no objection is made to the 
instructions in the motion for a new trial, they need not 
-and in fact should not be copied into the transcript. It 
is but justice to the trial court that objections to instruc- 
stions be pointed out, and in our opinion the statute has 
not changed that requirement. 

This court will construe the grounds in the motion for 
:@ new trial very liberally in order to prevent a failure 
-of justice, but has no authority to waive assignments of 
error. The objections to the instructions therefore cannot 
-be considered. ; 

It is very clear that justice has been done and that the 
-verdict is sustained by the weight of testimony. 

Ingalls has filed a cross petition in error, in which he 
has assigned various grounds for setting the verdict and 
judgment aside, the principal one being that he was not 
permitted to recover special damages. 

An examination of the petition will show that no facts 
are pleaded showing that he was entitled to such damages, 
hence there is no error in the exclusion of the same. 

Ingalls claims damages by reason of the construction of 
the railroad on the public road for the distance of one mile 
-on his land. One-half of this land was held by him as a 
timber culture claim, which he had entered on the 19th of 
April, 1875, and upon which he was required to cultivate 
and have growing thereon at the expiration of ten years 
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from the date of entry the number of trees required by the 
act of congress. The jury allowed no damages on this 
claim, and this is assigned for error.- No injury to his pos- 
session was claimed or shown. A timber culture entry is 
made upon condition that the party entering the same shall 
comply with the law in setting out and cultivating the 
number of acres of trees and the number of trees per acre 
required. If he fail to do this, the entry will be subject to 
forfeiture or will lapse. The entry may be abandoned and 
the land entered by another. The United States cannot be 
joined as a party in a suit for damages so as to protect the 
railroad company or conclude the purchaser of land, as . 
the title of the United States can be divested only in some 
of the modes provided in the statute. Until his title is 
complete therefore, a party who has entered the land can- 
not recover for damages to the land itself but merely for 
injury to his possession. As no such injury is shown, the 
verdict is right. There is no error in the record and the 
judgment is affirmed, the costs in this court to be taxed 
equally to the parties. 


JUDGMENT ACCORDINGLY. 


Coss,:J., concurs, 


Lake, Cu. J., dissents from the conclusion of the court 
referred to in the second clause of the syllabus. 


’ 
DanriEL McWILLIAMS, APPELLANT, v. MARTIN LAWLESS 
ET AL., APPELLEES. 


1. Contract for Sale of Real Estate: sTATUTE OF FRAUDS. 
A memorandum of a contract for the sale of Jand which contains 
the names of the parties, the description of the property, the price, 
and refers to the ten-year terms of the seller as the terms of sale 
is sufficient. 
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2. Principal and Agent. Where an agentis authorized to make 
land contracts in his own name and bind his principal, a memo- 
randum signed in the name of such agent by one duly authorized 
is sufficient. 


ApreaL from Otoe county. Tried below before 
Poon, J. pt? uae 


Moarguctt, Deweese & Hall, for appellant, cited: Brown 
on Statute of Frauds, § 370. Colman v. Garrigues, 18 
Barb., 66. Underwood v. Hitchcor, 1 Ves., Sen., 279. 1 
Greenl. on Ev., § 268. Morton v. Dean, 13 Metcalf, 
386. Wright v. Weeks, 25 N. Y.,158. Poland v. O’ Con- 
ner,1 Neb., supra 2 Parsons on Contracts,552. Smith v. 
Finch, 8 Wis., 245. Horn v. Luddington, 32 Wis., 75. 
Pomeroy on Specific Performance, § 165, et seg., page 223. 


M. H. Sessions and T. B. Stevenson, for appellees, cited : 
Sugden on Vendors, 193, 200, 201, 203, 205. Barry v. 
Coombe, 1 Pet., 640. Bryant v. Boose, 55 Ga., 438. Hur- 
ley v. Brown, 98 Mass., 545. Hull v. Noble, 40 Me., 549. 
Gartrell v. Stafford, 12 Neb., 545. 


MAXWELL, J. 


This is an action of ejectment brought by the plaintiff 
against the defendants to recover the possession of the east 
half of the south-west quarter of sec. 29, town 9, range 3 
east, in Otoe county. On the trial of the cause a jury was 
waived and the cause tried to the court, which found in 
favor of the defendants and dismissed the action. 

It appears from the record that on the 12th day of May, 
1880, the defendant Lawless, by an agent, made a proposi- 
tion to the B. & M. R. R. Co. to purchase said land as 
follows: 

“ Application to buy land in Nebraska of the Burling- 
ton and Missouri River Railroad Company in Nebraska, 


Q 
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to be sent by first express with proper payment to land de- 
partment for approval. : oes 


“ Lixcouy, May 12th, a.p. 1880. 

“ Application is hereby made to purchase the east half of 
the south-west quarter of section twenty-nine, township 
nine, range nine east of the sixth principal meridian, in 
Otoe county, Nebraska, containing as per United States 
survey eighty acres, at $9 per acre, on the following terms, 
to-wit: The ten years credit terms No. 1 of said Burling- 
on & Missouri River Railroad Company in Nebraska, for 
the year 1880 as published by said company in its circu- 
lars and advertisements subject to taxes for the current year, 
and thereafter, and as fully set out in the regular land con- 
tract of said company, which contract I hereby agree to 
sign in duplicate as soon as the same is prepared. 

“Make contracts in name of Martin Lawless. Contracts 
to Martin Lawless, at Lincoln, Neb. 

“(Applicant’s signature) MARTIN LAWLESS. 
“By Jonny McGruyyiry.” 

Also the following attached to said application, “Sold by 
local agent 80 acres at $9 per acre amounting to $720, cash 
sent herewith as per local agent’s receipt 7 IE ia 
days,” ete. ae 

The purchaser then received the following: - . 


“Land Department of the B. & M. R.R.Co. in Nebraska. . 
“$20. Lrxcoun, NeprasKa, May 12, 1880. 
“Received of Martin Lawless twenty dollars as forfeit 
to guarantee the payment of the balance of the first install- 
ment of interest within 30 days from date with interest at 
10 per cent per annum on E. 3 of S. W. 4, 8. 29, T.9, R. 
9 E., at $9 per acre—10 years credit. 
“J, D. McFaruanp, 
“ Land Commissioner. 
oR”? 
Blank contracts in duplicate were also sent by the land 
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department to Lawless, and by him signed and returned. 
On the 7th of June, 1880, McGinnity for Lawless paid $23.20 
in addition to the sum formerly paid, being the first year’s 
interest, and received the following receipt : 


Land Department of the B. & M.R. R. Co., in Nebraska. 
$43.20. Lixcoin, Nepraska, June 7th, 1880. 

“ Received of Martin Lawless, forty-three and 20 hun- 
dredths dollars, being first payment of interest on applica- 
tion to purchase E. half, south-west quarter of section No. 
29, town 9, range 9 east of the 6th p.M., according to our 
credit terms No. 1 as stated in said application. 

“J. D. McFar.anp, 
“ Land Commissioner. 
it By J? 

Through the neglect of the person making the sale to 
Lawless no entry of the same was made on the books of the 
land department. On the 13th of May, 1880, Lawless 
leased the land for three years to one McGinnity, who took 
possesefon of and cultivated about 12 acres of said land and 
erected a stable thereon, ete. On the 2d day of June, 1880, 
the plaintiff purchased the land in controversy from the B. & 
M. Co., but the testimony shows that he had actual notice 
of the defendant’s rights, and is not a bona fide purchaser. 

On the evening of June 7th, the double sale was dis- 
covered. Thereupon a letter was sent to McGinnity as 
follows : 


“Lanp DrePaRTMENT, Buruineton & Missourt RIvER 
RarLRoAD Company IN NEBRASKA. 
“Tancoun, Nzs., June 8th, 1880. 
“J. D. McFarland, Land Commissioner. W. W. Peet, 
Assistant Land Commissioner. 
“ John Me Ginnity, Esq., Palmyra, Nebraska: 
Dear Sin—We have just discovered an error on our part 
which seldom happens to us, but nevertheless did happem 
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this time. The E 4,8. W. } of 29-9-9 E, has already 
been Sold to other parties and we cannot let your friend 
Lawless have it. 

“We enclose a draft for $43.20, amount received on his- 
application. 

“The mistake happened during an absence.of the sales- 
man, when other clerks not so well accustomed to that 
part of: the work attended to it and made an oversight in. 
this case, for which we are sorry. The reason we now de- 
cide in favor of the other parties is that they came here all 
the way from Wisconsin and went home satisfied that this- 
land was theirs, while in the case of Mr. Lawless he has 
never seen the land and has not made a trip out here to- 
select it, and will only be disappointed, but not out any 
traveling expenses. 

“ Acknowledge receipt. Yours Truly. 

“J.D. McFarnanp, 
“Land Commissioner. 


“OC. J. EA” 


Lawless and his agent refused to receive the draft. The 
testimony shows that all land contracts were signed in 
the name of the land commissioner, McFarland, and it is 
not denied that the person signing his name to the con- 
tract in question had authority to do so. In fact the testi-- 
‘mony shows that he had such authority. The only ques- 
tion for determination therefore is, is the memorandum of 
‘the contract sufficient under the statute of frauds? The 
memorandum shows the names of the parties, the descrip-- 
tion of the land sold, the price, and provides in effect that 
the terms of payment shall be according to the ten-year: 
term of the company. No particular objection has been 
pointed out to this memorandum, and in our opinion it 
contains all that the statutes requires. It is not necessary, 
where an agent entrusted with the sale of land as McFar-- 
land was in this case. should sign the name of his principal. 
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If he signs in his own name, parol evidence is admissible to 
show the agency and charge the principal on the contract. 
Dykers v. Townsend, 24 N.Y.,57. Salmon Co. v. Goddard, 
14 How., 447-455. Curtis v. Blair, 26 Miss., 309-324. 
Williams v. Woods, 16 Md., 220. McConnell v. Brillhart, 
17 Ills., 854. Johnson v. Dodge, Id., 443. Williams ». 
Bacon, 2 Gray, 387. Merritt v. Clason, 12 Johns., 102. 
2 Smith’s L. C. (6th Ed.), 316. The memorandum, there- 
fore, was sufficient. The land department seems to have 
recognized the validity of the defendant’s claim by assign- 
ing as a reason for giving the contract to the plaintiff, that 
he had come here from another state and had incurred 
considerable expense in so doing, while the defendant had 
been at no expense in purchasing the land. However 
meritorious such conduct may be as between individuals, 
legal rights are not to be determined in that manner. 
There is no error in the record and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Samuet L. MARTIN AND OTHERS, PLAINTIFFS IN ERROR, - 
v. Simon V. SEELEY, DEFENDANT IN ERROR. 


Sheriff: LIABILITY FOR SERVICE RENDERED IN GUARDING PRIS- 
ONER. Money received by a sheriff for keeping and guarding 
prisoners in a county, other than that in which he holds his office, 
is received by him officially ; and his sureties will be liable on 
his official bond therefor to the person rendering the services. 


Error to the district court of. Adams county. Tried 
below before Morais, J. 


Batty & Ragan, for plaintiffs in error, 
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The sureties upon the bond of a sheriff containing the 
asual conditions that he will account for all moneys that 
may come into his hands as such sheriff, are liable only for 
moneys which their principal is authorized and bound by 
law to receive in his official capacity as sheriff—not for that 
of which he becomes the voluntary custodian. People v. 
Pennock, 60 N. Y., 421. State v. Woodman, 36 Ind., 511. 
U. 8. v. Boyd, 15 Pet., 187. Hill v. Kemble, 9 Cal., 71. 
Schloss v. White, 16 Cal., 65. Sample v. Davis, 4 Iowa 
(Green), 117. State v. Medary,17 Ohio, 554. Collier v. 
Stoddard, 19 Ga., 274. Eaton v. Kelly, N.C.,110. The 
‘sureties of a sheriff are liable only for acts done by him 
virtute officit, and not for acts done by him colore oficit. 
Huffman v. Kopplekom, 8 Neb., 344. 


A. H. Bowen and J. J. Whittier, for defendant in error, 
cited: Berrien Co. v. Bunbury, 45 Mich., 79. King v. 
The U. 8. 99 U.S8., 231. State v. Alden, 12 Ohio, 62. 
Cooley on Taxation, 499, 500. People v. T: Treadway, 17 
Mich., 483. Brobst v. Skillen, 16 Ohio State, 382. State 
v. Liedtke, 12 Neb., 174. McDonald v. Atkins, 13 Id., 
568. Huffman v. Koppletom: 8 Id., 344. 


MaxXwELt, J. 


In 1880 and 1881, Seeley was sheriff of Buffalo county 
and the keeper of the jail of that county. In the same 
years, Martin was sheriff of Adams county, and had com- 
mitted to his custody for safe keeping a number of pris- 
oners, whom, there being no jail in Adams county, he 
caused to be imprisoned in the jail of Buffalo county. 
Seeley presented an account of the expenses of keeping said 
prisoners in the Buffalo county jail to Martin, the sum 
claimed being $363.90. Martin thereupon copied Seeley’s 
bill and presented it as his own account to the commission- 
ers of Adams county, which account to the extent of 
$343.65 was allowed and paid. Martin failed to pay over 

a 
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to Seeley the money so received. Seeley thereupon brought. 
an action against Martin and his sureties to recover the 
same. On the trial of the cause in the court below the 
court directed a verdict in favor of Seeley. 

A large number of errors are assigned in this court which 
it seems to be unnecessary to notice in detail, as the only 
question for determination is,did Martin receive the money 
in his official capacity? That he did so receive it there is- 
no question. Sec. 377 of the criminal code authorizes the 
sheriff of any county, when there is no secure jail in his. 
county, to convey any person committed to jail to the jail 
of any county in the state and confine him there. Martin, 
therefore, in confining such persons as were committed to 
his custody for imprisonment in the jail of Buffalo county 
did so in his official capacity, and the money being received 
for such services his sureties are liable on his bond. The 
court did not err, therefore, in directing a verdict for Seeley. 
The judgment must be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


FRANK DENMAN, PLAINTIFF IN ERROR, V. THE STaTE 
or NEBRASKA, DEFENDANT IN ERROR, 


1, Criminal Law An indictment for murder by striking with a 
knife is not objectionable for duplicity, by reason of stating that 
the accused made an assaulé and feloniously, etc., did strike the 
deceased and inflict a mortal wound, ete. 

MURDER: DEFENSE. Where @ wound is the mediate 

cause of death, it is no defense that the immediate cause was- 

erysinelas which set in in consequence of the wound, 


Error to the district court for Lancaster county. Tried 
below before Pounp, 3, 
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A. W. Field, for plaintiff in error. 


Indictment is defective because of duplicity. 1 Bishop 
Crim. Proc., § 189. On instructions, cited: Dean’s Med. 
Jur., 260. Wharton on Homicide, 244. 1 Wharton Crim. 
Law, § 751. 


Isaac Powers, Jr., Attorney General, for the State, cited : 
MeAllister v. State, 17 Ala., 587. Parsons v. State, 21 Id., 
300. Wharton on Homicide, 241,§ 382. Commonwealth 
v. Fox, 7 Gray, 585. Harvey v. State, 40 Id.,516. Com- 
monwealth v. Pike, 3 Cush., 181. Russell on Crimes, 505 
and 506. 


MAXWELL J. 


The plaintiff in error was indicted for murder in the 
second degree in the district court of Lancaster county, and 
convicted of manslaughter and sentenced to imprisonment — 
in the penitentiary for nine years. He now prosecutes 
error tothis court. The errors assigned are: First, duplic- 
ity in the indictment. . Second, the exclusion of testimony 
showing the friendly relations between Denman and the 
deceased. Third, error in giving and refusing certain in- 
structions. 

Duplicity in an indictment is the joinder of two or more 
distinct offenses in one count. 1 Bish. Cr. Proc. (3-Ed.), 
§ 432. Whart. Cr. Proc. (8th Ed.), § 243. The general 
rule is, that two distinct crimes cannot properly be joined 
in the same count of an indictment, and if so joined a, mo- 
tion to quash or demurrer will lie. Wharton Cr. Proc., § 
243. But thereareexceptions to the rule, as where the crime 
charged includes one of an inferior degree—as in murder 
which includes manslaughter. In such case the jury may 

‘acquit of the high crime and convict the accused of the less 
atrocious one. Id., § 246. 
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There are other exceptions to the rule, to which it is un- 
necessary to refer. Murder or manslaughter committed 
by an intentional blow includes an assault, not as a separate 
gd distinct offense but as a part of the violence by which 
tha murder was commited. 2 Bish. Cr. Pro.,§ 512. 2 Cr. 
Law, § 56. The substance of the charge against Denman 
3m this case is that unlawfully and feloniously he did make 
an assault upon Coakley with a knife, with which he did 
strike and wound said Coakley on the arm, of which wound 
he died, ete. The indictment charges but one offense, viz., 
murder in the second degree, and the court did not err in 
everruling the motion to quash and the demurrer. 

Second. Friendly relations between Denman and the de- 
ceased. Denman was a witness in his own behalf, and was 
asked by his attorneys, “What incident ever occurred 
between you and. Mr. Coakley of a friendly nature?” Ob- 
jection was made and no answer given. He was then 
asked if he had been on such friendly relations to the de- 
ceased that he (Coakley) had extended any material favors 
or wsquaimtance to him? Objection was again made, and 
no answer given. There was no offer to prove any fact, 
censequently no question is presented for determination. 

Third. It appears from the testimony that one Coakley 
was keeping the St. Charles House, in the city of Lincoln, 
and that the plaintiff was boarding there; that on the 
fourth of July, 1881, Denman, while at dinner, made some 
disturbance, which resulted in Coakley ordering him to leave, 
and finally in putting him out of the house; that while on 
the sidewalk, whether at the door or a few steps from it, is 
not, entirely clear, the plaintiff struck Coakley with a kuife 
on the arm making a wound which extended to the bone. 
Erysipelas set in, and in two days afterwards Coakley died. 
The testimony is uncontradicted that the erysipelas resulted 
from the wound, and that the wound was the cause of 
death. The court gave the following instruction on behalf 
of the state, which is objected to: “If you find from the 
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evidence that the defendarit inflicted a wound upon the 
person of Thomas Coakley, as charged in the indictment, 
then if such wound so inflicted by the defendant caused or 
directly contributed to the death of said Coakley, then the 
prisoner cannot be excused, because other causes may have 
_alsocontributed to his death. If death ensues from a wound 
given in malice, but not in its nature mortal, but which 
from want of helpful applications, or from natural causes, 
develops a fever or an erysipelatous inflammation, and that 
fever or erysipelatous inflammation be the immediate cause 
of the death, yet the person who gave such wound can- 
not be thereby excused; for that the wound, though it 
was not the immediate cause of the death, yet if it is the 
Mediate cause and the fever or erysipelatous inflammation 
is the immediate cause, the wound, being the cause of the fe- 
ver or the erysipelatous inflam mation, is the cause of the im- 
mediate cause, and the person who inflicted such wound is 
responsible for the result of such wound according to the 
circumstances of the case.’ 

This is equivalent to saying, that if the wound was the 
mediate cause of death—that is, if but for the wound death 
would not have ensued, it is no defense that because of the 
wound fever or erysipelas set in and was the immediate 
cause of death. No objection is pointed out to this in- 
struction, and there was no error in giving it. McAllister 
v. The State, 17 Ala., 434. U. 8. v. Warner, 4 McLean, 
464, Com. v. Hackett, 2 Allen, 137. Com. v. McPike, 3 
Cush.,181. Parsons v. The State, 21 Ala., 300. 2 Whar- 
ton Cr. Law, § 941. 

The following instruction was asked and refused: “If 
the jury find from the testimony that the defendant inflicted 
on the deceased a slight wound, in itself not dangerous, 
which wound by i improper treatment of a physician became 
mortal, you will acquit the defendant.” There is not a 
particle of testimony in the record tending to show that the 
physicians improperly treated the wound. The instruction 
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was therefore properly refused. Other instructions were 
asked on behalf of the prisoner, and refused, to which it is 
unnecessary to refer, as we find no evidence in the record 
to justify them. Objection is made in the brief that the 
verdict is not sustained by the evidence. We have care- 

read the evidence, and are of the opinion that the 
verdict is right. There are no material errors in the record 
and it is clear that justice has been done. The judgment 
must therefore be affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


JQSEPH SHAWANG, PLAINTIFF IN ERROR, V. SARAH J. 
Love, DEFENDANT IN ERROR. 


Hirror or Appeal: WAIVER. A party taking an appeal from, or 
filing a petition in error to, the district court thereby submits 
himself to the jurisdiction of said court, and waives any errora 
which have intervened in the service or return of process neces. 
sary to bring him within such jurisdiction. 


Error to the district court for Richardson county. 
Heard below before WEAVER, J. 


A. Schoenheit, for plaintiff in error. 
Martin & Gilman, for defendant in error. 
Coss, J. 


This was an action of ejectment by the defendant in error 
against the plaintiff in error. The defendant in the court 
below made default, and upon proofs a judgment was ren- 
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dered for the plaintiff therein. Thereupon the cause is 
brought to this court by petition in error. 

The following errors are assigned : 

“1. The district court did not obtain jurisdiction against 
the said Joseph Shawang in said cause. 

“2. The said Shawang was not served by summons or 
other process of the pending of said action as required by 
law. 

“3. The record shows that the summons was served 
‘upon said Shawang on the return day thereof and not as 
required by law. 

“4, The record shows that the return of the summons 
‘was made one day after the return day. 

“5. The record does not show what service of summons 
‘was made within the jurisdiction of the officer making it. 

“7, The record shows that at the date said judgment 
‘was rendered by the court it was not at a legally consti- 
tuted term or adjourned term of said district court, and 
-said court had no jurisdiction to render said judgment.” 

These alleged errors are all jurisdictional, and all except 
the seventh are objections to the jurisdiction of the court © 
“over the person of the plaintiffin error. I understand the - 
daw to be well settled that the taking of an appeal or the 
suing out of a writ of error is a waiver of all errors of want 
-of jurisdiction of the person of the party. In other words, 
the party taking an appeal or suing out a writ of error 
thereby submits himself to the jurisdiction of the court. 
‘Such is the holding of the supreme court of Ohio in Adams 
Express Co. v. St. John, 17 Ohio State, 641. See also 
opinion of this court in Brondberg v. Bobbett, disposed of 
at the present term. 14 Neb., 517. 

As to the seventh point, a careful examination of the 
record fails to disclose that the said district court was not 
degally in session, and the point not being referred to in 
the brief of plaintiff in error we are at a loss to perceive 
aipon what that assignment is founded. 
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This being an action such as is mentioned in section 630- 
of the civil code, all that the plaintiff in error had to do to- 
obtain a new trial was to demand it at the same term of 
court at which the trial was had. Having failed to make. 
such demand, I do not think that he would be entitled to 
a new trial in any event, without a satisfactory showing 
why such demand was not made. The judgment of the. 
district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


SAMUEL G. McCaTHRON, PLAINTIFF IN ERROR, V. JOHN 
G. McCaTHRON ET AL., DEFENDANTS IN ERROR. 


1. A Bill of Exceptions, though agreed to by the attorneys of 
both parties by stipulation, unless settled and signed by the- 
judge or clerk, will be quashed on motion. 


2. Practice in Supreme Court. Where the only objection to. 
the judgment is, that the verdict is not sustained by the evi- 
dence, and for any cause the bill of exceptions be quashed or- 
stricken from the alles, the judgment will be affirmed. 


Error to the district court for Merrick county. Tried 
below before GEoreE W. Post, J. 


O. A. Abbott, A. L. Renoehl and -J. Patterson, for: 
plaintiff in error. 


W. H. Webster, for defendants in error. 
Coss, J. 


This case comes up on motion of the defendants in error: 
to quash the bill of exceptions for the reason that the same 
had not been allowed or signed by either the ne suaee or 
clerk of the trial court. 
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Upon examination of the record it appears that although 
there is a stipulation signed by the attorneys on either side 
agreeing upon the bill of exceptions, yet it does not ap- 
pear that it was ever presented either to the judge or clerk, 
and certainly it bears the signature of neither of them. 

The statute, sec. 311, civil code, provides for the pres- 
entation to and settlement and allowance by the trial judge 
of bills of excepthons, the time in which the same must be 
presented, etc., and continues as follows: ‘In case of 
the death of the judge, or when it is shown by affidavit 
that the judge is prevented by sickness or absence from 
his district, as well as in cases where the parties interested 
shall agree upon the bill of exceptions (and shall have at- 
tached a written stipulation to that effect to the bill), it 
shall be the duty of the clerk to settle and sign the bill in 
the same manner as the judge is by this act required to do; 

‘and shall thereupon be filed with the papers in the case, 
and have the same force and ore as though signed by the 
court.” 

These provisions are very liberal, and it seems that they 
might be complied with by any party desiring to bring his 
cause into this court for review. But when there is a 
manifest failure to comply with their plain requirements 
and the point is made and insisted upon by the opposite 
party, nothing remains for this court but to decide accord- 
ingly. Upon the announcement of such decision by the 
court, and the bill of exceptions being quashed, the cause 
was submitted generally. 

Upon examining the record I find that no point is made 

which can be considered in the absence of a bill of excep- 
tions; the only substantial point peng that “the verdict 
is not sustained by sufficient evidence.” The judgment of 
the district court must therefore be affirmed. 


JUDGMENT AFFIRMED, 


TuHE other judges concur. 
12 
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JoHN K. RoopE, PLAINTIFF IN ERROR, Y. MARTIN 
SHERER, DEFENDANT IN ERROR. 


‘Practice in Supreme Court. The paper claimed to bea, bill 
of exceptions being quashed, and there being no point raised, 
or question involved in the case, which can be considered with- 
out an examination of the testimony on which the judgment 
was rendered, the judgment must be affirmed. 


Error to the district court for Jefferson county. Tried 
below before WEAVER, J. 


John K. Roode, pro se. 
Brown & Ryan Brothers, for defendant in error. 
Copp, J. 


Tn this case there was a trial and judgment for the de- 
‘fendants Sherer & Brown in the court below. The plain- 
tiff brings the cause to this court by petition in error. No 
-service of summons in error was made on Brown. The de- 
fendant in error (Sherer) moved to quash the bill of 
-exceptions, assigning five causes as follows: 

“1, Because the pretended bill of exceptions was never 
certified as required by law. 

“9, Because the pretended bill of exceptions was never 
served upon either of the defendants in error or anyone 
-else as required by iaw. 

“©3, Because the so called bill of exceptions is not au- 
thenticated as required by law. 

“4, Because the only pretended authentication to said 
bill of exceptions so called, is the signature of the plaintiff 
in error thereto. 

“5, Because there is nothing to show that the pretended 
‘pill of exceptions contains all the evidence introduced or 
“offered on the trial of said action.” 
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An examination of the record verifies all of the above 
charges against the bill of exceptions to be well founded; 
and the court having sustained the said motion and ordered 
the said bill of exceptions quashed, the cause was submitted 
generally. Upon a careful examination of the record I 
find no point made or ground of error set out which can 
be examined or considered in the absence of a bill of ex- 
- ceptions. The record presents a case identical with that of 
McCathron v. McCathron, ante p. 144, except that in this 
case there was no agreement or stipulation of counsel as to 
the paper claimed to bea bill of exceptions; the petition in 
error sets out no point of error which could be considered 
with or without a bill of exceptions, and there appears to 
have been no motion for a new trial in the case. Nothing 
remains therefore possible for this court but to affirm the 
judgment. The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. ‘ 


THE Stare oF NEBRASKA, EX REL. Henry T. Cuark, 
v. JosEPH Scott, County TREASURER OF BUFFALO 
County. 


Mandamus against County Treasurer: INTEREST. In a 
proper case, @ mandamus will issue to compel a county trea- 
surer to pay out the county money of the appropriate fund, 
upon & county warrant, according to its face, together with in- 
terest thereon according to the date of its presentation for pay- 
ment as endorsed thereon, and the law in force at the date of 
such payment. But will not issue, to compel the payment of a 
higher rate of interest, as evidenced by the terms of a judgment 
against the county, and in favor of the holder of said warrant, 
and in liquidation of which such warrant was issued. 
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CLARK recovered judgment in this court in 1878 
against the commissioners of Buffalo county on a manda- 
mus to compel them to levy a tax and to draw warrants 
thereon, and deliver the same to him through the clerk un- 
til the full sum of $19,577.50 and interest thereon at ten per 
cent per annum from June 11th, 1873, should be fully 
paid. In obedience to this mandate levies were made and 
warrants issued to liquidate said judgment for the years. 
1877, 1878, 1879, 1880, and 1881. In 1879 the legislature 
reduced the rate of interest on county warrants from ten to 
seven per cent. The county treasurer having paid certain 
of these warrants, issued since the law reducing the interest, 
with interest only at the rate of seven per cent, this applica- 
tion for a peremptory writ of mandamus was brought to. 
compel him to pay an amount equal to ten per cent interest. 


J. R. Webster, for the relator, cited: Laws 1879, 1138, § 
83. Fuller v. Heath, 89 Ills., 296. Bensen v. Carmel, 8 
Greenleaf,112. Willey v. Greenfield, 30 Me., 452. Gold- 
schmiedt v. New Orleans, 5 La. Ann., 486. Short v. 
New Orleans, 4 La, Ann., 281. Pease v. Cornish, 19 
Me., 191. Varney v. Nobleborough, 2 Greenleaf, 121. 


EE. M. Cunningham, for respondent, cited: Freeman on 
Judgments, § 463, 482a. Lyon v. Northrop, 17 Iowa, 
314. Webster v. Clark, 37 Mo., 572. Wethersby »v. 
Mann, 11 Johns., 518. Jves v. Phelps, 16 Minn., 451 
Morriss v. Harvey & Williams, 75 Va., 726. Dalrymple 
v. Whittingham, 26 Ver., 345. White v. Young, 38 Iils., 
159. Louden v. Birt, 4 Ind., 570. Kern v. Younkman, 
8 Ind., 254. Parsons on Notes and Bills, p. 30. 


Coss, J. 


The answer of the respondent is a complete defense to 
the cause of action as set out in the relation. Whatever 
legal or equitable rights the relator may have as against 
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Buffalo county, of which we express no opinion, it is very 
clear that the respondent is not in default. The respon- 
dent being merely a ministerial officer, is charged with no 
knowledge but that to be derived from an inspection of 
the warrants themselves. Such inspection conveys no infor- 
mation as to the consideration for which they were issued. 
They bear date the 25th June, 1880, and call for the pay- 
ment of five hundred dollars each out of the bridge fund. 
By turning to the back it is seen that they were presented 
to the then county treasurer, and not paid for the want of 
funds, on the 21st-day of August, 1880, and registered for 
payment the same day. The word interest is not found 
either on the back or face of the warrants. Clearly it ig 
the duty of the county treasurer, upon the coming into the 
treasury of money sufficient and the re-presentation of the 
said warrants, to pay the same together with interest ac- 
cording to terms of the law in force at the time. No ques- 
tion as to the power of the legislature to reduce the rate of 
interest on county warrants after their issue can possibly 
arise in this case, because there has been no such act passed 
since the issuance of these warrants. It cannot be that it 
is the duty of the county treasurer to study the history of 
every warrant that is presented for payment, and acquaint 
himself with the consideration upon which it was issued, 
or that it is the duty of the courts to punish him by man- 
damus for a mistake or error of judgment as to the legal re- 
lations existing between the claimant and the county. The 
warrant itself is the treasurer’s authority for paying out the 
money and it only will be accepted as his voucher by the 
auditing board. Can this court compel him to disburse 
money upon a disputed interpretation of a record which has 
not been and cannot be legally brought before him, and which 
in no event would the auditing board accept as a voucher? 
We think not. The writ must therefore be denied. 


WRIT DENIED. 
THE other judges concur. 
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WruuiaM Kerxkow, Joon Erp, anp Avcust ENGLISH, 
PLAINTIFFS IN ERROR, V. FREDERIKA BAUER ET AL., 
DEFENDANTS IN ERROR. 


1. Pleading: PETITION.. The petition, Held, To state facts suffi- 
cient to constitute a cause of action against the defendants in 
favor of the plaintiffs. ‘ 


2. Liquor Selling: AcTION By WIDOW AND CHILDREN. Under 
the code system of pleading and the provisions of the statute 
now in force, known as chapter 50, Compiled Statutes, an actiom 
can be maintained by the widow and infant children, jointly or 
severally, whose husband and father has lost his life in conse- 
quence of intoxication, against any and all persons, jointly or 
severally, who sold, gave, or furnished any intoxicating liquor 
which was drank by him on the day or about the time of such 
intoxication. 


EVIDENCE. On the trial of such case it is 
competent to prove the physical condition and health “of de- 
ceased, his habits of industry, his avocation, the monthly or an- 
nual product of the same, and whether any and all of the plain- 
tiffs are of such tender age as to render them entirely dependent 
upon their parents for support. 


constRUCTION. The word “beer,’? without 

restriction or qualification, denotes an intoxicating malt liquor, 
and is within the meaning of the words “intoxicating liquors’” 
.as used throughout the statute. 


EVIDENCE. This class of actions is brought 
for the loss of support, not for the loss of,the society or compan- 
ionship of deceased; hence, proof of the lack of affection, sympa~ 
thy, or respect for deceased on the part of the adult plaintiff, 
is inadmissible. 


INSTRUCTIONS TO JURY. There be- 
ing evidence tending to prove that the deceased was intoxicated 
on the fatal day, and it being contended on the part of the de- 

-  fendants that he was not intoxicated, notwithstanding such evi- 

_{ dence, because they had not sold him enough liquor to make 

him intoxicated, Held, That it was not error on the part of the 

“5 court to instruct the jury that “it was not necessary on the part 

of the plaintiffs to prove that the defendants sold all the liquor 
to the suid Johu Baner that may have produced his intoxica- 
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tion,” ete., nor to allow counsel for the plaintifis to utge to the- 
jury that, rather than reject the evidence before them of the in- 

;  toxication of the deceased, they might presume that he obtained’ 
and drank liquor otherwhere which also contributed to his in- 
toxication. 


Evidence offered by defendants to- 
prove that on the fatal night, on account of its unusual dark- 

ness, another person in that vicinity lost his way, and still an- 

other had great difficulty in keeping it; also, that deceased had. 
on a former occasion, on a bright moonlight night, lost his way, 

etc., was properly rejected. 


The evidence in the case, Held, Suffi- 
cient to sustain the verdict. 


9. Trial: INSTRUCTIONS. ‘When, upon a trial,a party presents an. 
instruction consisting of four propositions, each perfect in itself, 
with o fifth one reiterating and emphasizing the said proposi- 
tions, it is not error on the part of the court, having given the- 
four propositions in charge to the jury, to detach and refuse to 
give the fifth one, without regard to the law of such proposition, 
or its applicability to the facts of the case. 


Error to the district court for Dodge county. Tried. 
below before GEorGE W. Post, J. 


E. F. Gray, for plaintiffs in’ error, cited: Shugart ».. 
Eagan, 83 Tll., 56. Krach v. Heilman, 53 Ind., 526. 
Schlosser v. The State, 55 Ind., 82. Kilare v. The State,. 
43 Ind., 483. 


William Marshall, for defendants in error, cited: Roth: 
v. Eppy, 80 Ill., 286. People v. Wheelock, 3 Parker (N. 
Y.), 14. The People v. Hawley, 3 Mich., 339. Binford’ 
v. Johnson (Ind.), 22 Am. Law Reg., 50. Roose v. Per- 
kins, 9 Neb., 312. Sackett on Instructions, 181 and 182.. 


Cogs, J. 


The defendants in error are the widow and infant chil’ 
dren of one John Bauer, who, one dark night in October 
1881, drove his wagon off a bluff of Pebble creek, in Dodgs- 
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county, where, a few days afterwards, his dead body was 
found under his overturned wagon, and his two drowned 
horses in the creek. The plaintiffs in error are the liquor 
dealers of Scribner, in the said county, who sold him liquor 
on the day of the occurrence, which, it is alleged, made him 
intoxicated and caused him to lose his way from Scribner 
to his home and drive off the bluff into the creek, with the 
fatal consequences above stated. There was a trial to a 
jury in the district court, and a verdict and judgment for 
the plaintiffs below for eighteen hundred dollars and costs, 
The cause is brought to this court on error. 

There are twenty-two errors assigned in the petition in 
error, some of which are merely formal and will not need 
to be noticed separately, but those which present substan- 
tial points will be considered in their order. 

“1. That the facts set forth in the said petition of the 
defendants in error are not sufficient in law to maintain the 
aforesaid action against the plaintiffs in error.” 

Chapter 50 of the Compiled Statutes, after providing for 
the granting of license for the sale of malt, spirituous, and 
vinous liquors, when properly applied for and deemed ex- 
pedient, the giving of bonds by the licensed persons, etc., 
proceeds as follows: 

“Sec. 11, Any person who shall sell or give away, 
upon any pretext, malt, spirituous, or vinous liquors, or 
any intoxicating drinks, without having first complied 
with the provisions of this act and obtained a license as 
herein set forth, * * * * * shall be liablein all 
respects to the public and to individuals, the same as he 
would have been had he given bonds and obtained license 
as herein provided. 

“Src. 15. The person so licensed shall pay all damages 
that the community or individuals may sustain in conse- 
quence of such traffic, he shall support all paupers, widows, 
and orphans, and the expenses of all civil and criminal 
prosecutions growing out of or justly attributable to his 
traffic in intoxicating drinks, etc. 
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“Src. 16. It shall be lawful for any married woman 
or any other person at her request to institute and main- 
tain in her own name a suit on any such bond for all dam- 
ages sustained by herself and children on account of such 
traffic, ete. 

“Sec. 18. On the trial of any suit under the provisions 
hereof, the cause or foundation of which shall be the acts 
-done or injuries inflicted by a person under the influence 
of liquor, it shall only be necessary, to sustain the action, 
+o prove that the defendant or defendants sold or gave 
liquor to the person so intoxicated or under. the influence 
of liquor, whose acts or injuries are complained of, on that 
-day or about that time when said acts were committed or 
said injuries received,” etc. 

The petition is in the usual form, as applicable to the 
former statute. And while it doubtless contains several 
allegations which the changes in the law have rendered un- 
necessary, I think that it contains all that are essential; at 
least, in the absence of specific grounds of objection, we 
must hold it to be sufficient. 

“2. That the said court erred in sustaining the demur- 
rer of these defendants in error to the second ground of de- 
fense,”’ etc. 

“3. That the said court erred in sustaining the demur- 
‘rer of these defendants to the answer of each of these plain- 
tiffs in error, alleging misjoinder of parties defendant.” 

The above two points may be properly considered to- 
gether, considering the allegation of the petition that the 
defendants were, at the time of the selling complained of, 
engaged in business in the retail traffic in intoxicating 
liquors, in the village of Scribner, each for himself, which 
negatives the idea of the act of selling being a joint one. 
‘Were we to apply the rules of pleading which existed be- 
fore the adoption of the reformed or code system, we would 
probably hold that the demurrer should have been over- 
ruled or held to reach back to the petition as the first de- 
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fective pleading. But we cannot apply the common law 
rules of pleading to this case. While the law provides for 
licensing the sale of intoxicating liquors, it regards the 
making of a person intoxicated, or the selling or furnish- 
ing a person intoxicating liquors with which he makes him- 
self intoxicated, as a tort or wrong, and holds such person 
so selling or furnishing responsible for certain of the con- 
sequences of such intoxication, And to provide against 
the difficulty, or rather impossibility, of proving whether 
it was the first, middle, or last drink that caused the intox- 
ication the statute provides that, in such cases, “it shalk 
only be necessary, to sustain the action, to prove that the 
defendant or defendants sold or gave liquor to the person. 
so intoxicated or under the influence of liquor, whose acts- 
or injuries are complained of, on that day or about that 
time when said acts were committed or said injuries re- 
ceived.” While this statute does not in terms state what 
it will be necessary to plead or allege in such case, yet, whep. 
we consider the object and office of pleading, we must re-- 
gard the provision of the section as applying as well to the 
pleading asto the proof. If I am correct in this view, 
then it made no difference that each of the defendants was. 
doing business for and by himself, and sold each his sepa- 
rate glass of liquor to the deceased as his individual act in 
which the other two defendants had no interest. While- 
the act of each defendant in selling the liquor was his own. 
individual act, yet the law makes them in certain contin- 
gencies jointly interested in and responsible for the intoxi- 
cation caused thereby. And it was only necessary to allege 
and prove the fact of selling or furnishing intoxicating 
liquors by the defendants to the deceased on, or about the 
day of his intoxication. Had the plaintiffs failed to prove 
such selling, or furnishing by each of the defendants, then 
such defendant or defendants would have been entitled to- 
a judgment in his favor; but such acquittal would have 
had no effect upon the other defendants except to enlarge: 
their responsibility. 
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“4, That said court erred in admitting the evidence on 
the part of these defendants in error to which the plaintiffs 
objected.” 

Upon the examination of the adult plaintiff as a witness 
in her own behalf and that of the infant plaintiffs, she was 
permitted to answer the following questions, put to her by 
plaintiffs’ attorney over the objection of the defendants: 

1. What was his physical condition, as to health? 

2. Was he a good or a bad farmer? 

3. How well did he provide for his family? 

4, . How much did he produce or earn each year? 

5. State whether any of the children are large enough 
or old enough to contribute to the support of the family. 

Plaintiffs, in their brief, do not point out wherein this 
evidence is objectionable, and I fail to see that it is so. 
This action is brought for the loss of the support which 
would otherwise have been supplied them by the husband 
and father. The extent of such loss could only be meas- 
ured by the character and value of the services of the de- 
ceased in his avocation while living. And as to question 
numbered five, the value of such support to the children 
would depend, in some degree at least, upon their inability 
to support themselves. 

The witness John Bauer, upon his direct examination om 
the part of plaintiffs below, was allowed to answer the fol- 
lowing question over the objection of the plaintiffs in error. 

Q. Ifa man takes enough of it, will it intoxicate? 

This question was asked in reference to the beer which 
had been furnished to deceased and witness by the de- 
fendant English, and drank by them. 

Beer, as defined by Craig in his dictionary, is “a fer- 
mented liquor made from the malt of barley, and flavored 
with hops. It may be called the wine of barley. A va- 

-ylety of kinds are made; those in use at present are distin- 
guished by the names of ale, porter, or strong beer, table 
beer, and small beer, which differ little except in strength 
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and the mode of preparation in their manufacture.” Beer, 
then, is a malt liquor, as much as whiskey is a spirituous, 
or port wine a vinous liquor. In the eleventh section 
of the act, malt, spirituous, and vinous liquors are classed 
together as intoxicating drinks, and their sale without li- 
cense forbidden under severe penalties. And by the act 
approved Feb. 28, 1881 [Comp. Stat., chap. 50, § 31], beer 
is classed with wine and other intoxicating liquors, and the 
treating to them in saloons, or other public places, and 
the accepting of such treats, prohibited under penalties. 
By these acts, I consider the question of the intoxicating 
qualities of “beer” as settled. The question was therefore 
unnecessary, and hence the ruling erroneous. But at most _ 
it was error without prejudice. 

“§, That the said court erred in ruling out the evidence 
‘offered by the plaintiffs in error on the trial of said cause, 
to which rulings they excepted.” 

While Frederika Bauer was on the stand as a witness in 
her own behalf and that of her children, the other defend- 
ants in error, she was cross-examined by the attorney for 
plaintiffs in error, by whom she was asked the following 
question : 

Q. State if Albert Bleihl, or John Bauer, or one of 
them, Sunday morning, when they come to report at your 
house that your husband was dead, if one of them did not 
ask you if they should bring the body home, and if you 
did not answer substantially this: “No, I won’t have him 
there,” or “I would not have him there”? 

Upon this question being objected to as immaterial by 
plaintiffs’ counsel, defendants’ counsel offered to show by 
the witness that she did not during the lifetime of her hus- 
band and not until this suit was brought and perhaps does 
not now estimate the value of her husband’s support or his 
life at anything. He also offered to show that she not only 
refused to have the body brought home, not only refused 
to attend the funeral, but would let no one else of the fam- 
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ily attend it; not only that the funeral was had on account 
of her action at another place and by parties comparatively 
indifferent to the deceased, on this account, but that prior 
to his death she said she wished he would die, or statements 
that amounted to that; and that immediately after his 
death, when, as counsel remembers now, she was informed 
of his death, that at that time she expressed herself not as 
sorry for his death but only for the loss of the team—or 
words to that effect; and that still subsequent to that time 
she said, in so many words, that she was glad that he was 
dead, and that she was only sorry that he died in that way. 
To which offer the plaintiff objected as immaterial. Objec- 
tion sustained, and defendants excepted. This offer was 
again made in substantially the same form, and the testi- 
mony being again objected to by plaintiffs’ counsel as irrel- 
evant and incompetent, the objection was by the court over- 
ruled. But had this not been done, we could not have 
found error in the keeping out of the testimony offered. 
The right of action in this class of cases depends in no de- 
gree upon sentiment. Affection for the deceased on the 
part of one or all of the plaintiffs could neither add to, nor 
the want of it take from, the amount of the verdict, if they 
are entitled to one. That should be the read value of the 
support which has been lost in the death of the husband 
and father, not the value at which such support may have 
been estimated by one or all of the plaintiffs. 

“6, That said court erred in giving to the jury each of 
the instructions asked for by these defendants in error 
which are numbered 1, 2, 3, 4, and 5.” 

The following are the instructions complained. of: 

“1. The court instructs the jury that this is a civil ac- 
tion of the plaintiffs against the defendants jointly for dam- 
ages which the plaintiffs claim to have sustained as the 
result of drinking intoxicating liquors, which plaintiffs 
claim to have been sold to and drank by John Bauer, the 
husband of Frederika Bauer and the father of Bauer 
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' et al., which liquors plaintiffs claim were sold by said de- 
fendants. 

“2. If from the evidence you find that the said John 
Bauer bought and drank intoxicating liquors at various 
places and from various persons, including all of the defend~ 
ants, on the thirteenth day of October, 1881, and that he on 
that day became drunken from the combined effect of such 
liquor, and that on that day he died or was killed as the 
consequence or effect of such intoxication, then all of these 
defendants are jointly liable. 

“3. The jury are further instructed that though they 
may believe from the evidence that the deceased had bought 
or taken liquor at places other than at the saloons of the 
defendants, still this fact would constitute no defense to 
this action, provided the jury believe from the evidence 
that the deceased obtained intoxicating liquor at the saloons 
of the defendants which contributed to his intoxication, and 
that his death resulted as a consequence of such intoxica- 
tion. 

“4, The court instructs the jury that, if from the evi- 
dence they believe that on the day of the death of said 
John Bauer he became intoxicated and that by reason of 
such intoxication he came to his death, it shall only be nec- 
essary, in order to hold the defendants liable, to prove that 
they sold intoxicating liquors to the said John Bauer at a 

‘time when the drinking of such liquor so sold (if any) 
tended to produce said intoxication or that contributed to 
such intoxication. 

“5, The court further instructs the jury that, in this 
case it is not necessary on the part of the plaintiffs to prove 
that the defendants sold all the liquors to the said John 
Bauer that may have produced his intoxication, if he was 
intoxicated. It is sufficient if it is proved that they sold 
him intoxicating liquor that contributed to such intoxica- 
tion, and that such intoxication resulted in his death.” 

The chief if not the only objection to these instructions 
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-on the part of the plaintiffs ‘in error, as pointed out in the 
brief of counsel, is, what is therein styled “these continuing 
suggestions from the court to the jury that they might be- 
lieve from the evidence that the deceased had bought o1 
‘taken liquor at places other than at the saloons of the de- 
fendants,” ete. And we will probably save time by con- 
sidering also in this connection the ouieone numbered 9, 
10, and 11, as follows: 

eo, That the said court erred in pacatieing the attor- 
‘ney of the defendants in error, over the objection of the 
plaintiffs in error, on the trial of said action, to urge, sug- 
gest, and argue to the jury that if the beer it was shown 
by the evidence the deceased, John Bauer, had got of the 
plaintiffs in error on the thirteenth day of October, 1881, 
was not sufficient to cause him to be intoxicated at the time. 
of the accident resulting in his death, he must have got in- 
toxicating liquor somewhere else, of other parties than the 
‘plaintiffs in error; and the said court erred in overruling 
the objection of the plaintiffs in error to said. argument, 
‘suggestion, and urging; and as well, said court erred in 
giving his sanction of said argument, suggestion, and urging 
before the jury.” 

Under the other two numbers the said objection is twice 
repeated in somewhat different language; but I think the 
point is sufficiently apparent without setting them out more 
-at length. 

There was evidence tending to prove that the deceased 
was intoxicated on the evening of the day both shortly be- 
fore and immediately after his starting for his home. He 
was proved to have drank four or five glasses of beer and 
one or two glasses of cider that afternoon. When about 
ready to start home, he went with the witness Albert Bleihl 
to the bar of August English, one of the plaintiffs in error, 
and called for beer for himself and witness. Mr. English 
refused to let him have it, for the reason that “he had got 
enough.” It was also proved that, as he started to drive 
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on the road towards home, he drove and acted like an in- 
toxicated man. Yet it was no doubt argued and contended 
for there, as it is here, by counsel for plaintiffs in error, that 
deceased was not intoxicated on tne fatal night because he 
had not drank enough to intoxicate him; that four or five 
glasses of beer and a glass or two of cider were not suffi- 
cient to intoxicate a robust, healthy man as deceased was 
shown to have been. I fail to see that it was an unfair 
argument’on the part of counsel for defendants in error to 
make to the jury that, rather than reject all of this evidence 
of the actual state of intoxication of the deceased, they 
should presume that he must have obtained and drank 
liquors otherwhere than that proved. Nay, I think that 
such a conclusion would arise in every mind. Here is a 
man evidently intoxicated, as evidenced by his looks, ac- 
tion, and speech. “But,” says an objector, “he cannot be 
intoxicated, he has only drank five or six glasses this after- 
noon, and that could not intoxicate a strong man like him.” 
Somemightsay, “that depends upon many subtleconditions; 
the state of his nervous and bilious system, the regularity of 
his meals, sleep, digestion, and many other things apper- 
taining to the man, and many others appertaining to the 
liquors drank, whether all of the same brewage or distilla- 
tion or of different ones,” etc. But the great majority of 
minds would immediately revert to the great improbability 
of the witnesses, or anybody having knowledge of all the 
opportunities afforded by any village or city to a person 
whose appetite has already been stimulated by numerous. 
libations, for further indulgence. And to draw the infer-. 
ence from facts already proved that other facts, though not 
proved, must exist by force of logical sequence is not, as I 
understand it, an abuse of the privileges of debate in a trial 
court. 

In regard to the instructions objected to in this con-. 
nection, I think the court laid down the law correctly, and 
that the instructions were necessary to give the jury a. 
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knowledge of their duty, and were not suggestive of any 
right on their part, to consider facts not proven. 

No. 12 of the petition in error is as follows: “The said 
verdict is not sustained: by sufficient evidence and is con- 
trary to law.” With this objection we will also consider 
the 15th. “That the court erred in excluding from the 
jury the evidence given by F. A. Allerman, a witness for 
the plaintiffs in error, and the said court erred in refusing 
the offer of evidence from this same witness made by these 
plaintiffs in error to prove that the deceased John Bauer 
was liable to get lost at any time, when it was light or 
dark, and when not intoxicated or drinking ;” also No. 16. 
“That said court erred in refusing the offer of these plain- 
tiffs in error to prove by Chris. Dahms and John Cum- 
snider, that the last named witness at the same time of the 
accident that resulted in the death of said deceased, John 
Bauer, being on his road home from Scribner as deceased 
was, lost his way and wandered a mile from his road and 
was compelled to stay overnight at the house of the first 
above-named witness because of the darkness of the night;” 
also, No. 21. “That said court erred in sustaining the 
objection of the defendants in error to the question of 
the plaintiffs in error put to Aug. Shultz as follows, to- 
wit: State whether or not you had any trouble to follow 
the road (referring to a road in the vicinity of Scribner), on 
the night that the accident occurred that resulted in the 
death of John Bauer?” 

The witness F. A. Allerman was sworn on the part of 
plaintiffs in error, and, having stated that he resided about 
five miles west of Scribner and about four miles north-west 
_ of the late residence of the deceased, and had known him 
for about eight years previous to his death, his examin- 
ation proceeded as follows: 

Q. Do you remember of seeing the deceased, John 
Bauer, about a year ago? 

A. Yes, sir. 

13 
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At that place, I mean? 
Yes, sir. 
What time of day or night was it? 
It was about midnight. 
How came he to be there; what were the circum- 
stances? ‘ 

A. Well he called me out of bed, and said he had lost 
his road, and wanted to know where he was, 

Q. What kind of a night was that? 

A. It wasa bright, moonlight night. 

Q. Where did he say he was coming from or going to? 

Plaintiff objects as immaterial. The defendants offer to 
show that the deceased was liable to get lost at any time, 
whether it wasa light or dark night; and further offers 
to show that he had not drank anything at that time. 

Plaintiff objects as before. Sustained and defendants 
-except. Plaintiff objects to the testimony already given by 
witness, as immaterial, and asks that it be stricken from 
the record. Sustained and defendants except. 

There was no question that it was a dark night. Two 
-or three of the plaintiffs’ witnesses testified to that. But, 
had it been deemed necessary to prove the character of the 
night more definitely, that could doubtless have been done 
‘by direct testimony. Ido not think narratives of the ex- 
periences or observations of witnesses on the night in ques- 
tion.could be received for that purpose. Says a standard 
author on the law of evidence: ‘Great latitude is justly al- 
lowed by the law to the reception of indirect or circumstan- 
‘tial evidence, the aid of which is constantly required, not 
merely for the purpose of remedying the want of direct 
evidence, but of supplying an invaluable protection against 
imposition. The law interferes to exclude all evidence 
which falls within the description of res inter alios acta, 
the effect of which is, as will presently be seen, to prevent 
.a litigant party from being concluded or even affected by 
the evidence, acts, conduct, or declarations of strangers. 


OPorPo 
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And this rule is to be regarded to a great extent, at least, 
not so much as a limitation and restraint of the natural 
effect of such collateral evidence, but as a restraint limited 
by and co-extensive with the very principle by which the 
reception of such evidence is warranted ; for the ground of 
receiving such evidence is the connection between the facts 
proved and the facts disputed; and there is no such general 
connection between the acts, conduct, and declarations of 
strangers as can afford a fair and reasonable inference to 
be acted on generally, even in the ordinary concerns of 
life, still less can they supply such as ought to be relied 
on for the purpose of judicial investigation.” Starkie on 
Evidence, 10 Ed.,81. Asto theoffer to prove by the witness, 
¥F. A. Allerman, that the deceased was liable to get lost at 
any time, whether it was a light or a dark night, and to 
show that he had not drank anything at that time, if it is 
true that the deceased was deficient in the capacity to find 
his way either by day or night, and such incapacity was 
material to the question on trial, it could, I think, be 
shown by the testimony of a witness or witnesses well ac- 
quainted with him, and who from frequent opportunities of 
observation, had matured a judgment of deceased’s abnor- 
mal want of capacity in that regard; but it will scarcely be 
seriously contended that one instance of a man becoming 
lost, or losing his road wn the night time, either in the 
woods or on the prairie, is sufficient to give him a settled 
character as an imbecile in that regard. But the character 
or capacity of the deceased to find his way, or his abnor- 
mal capacity to lose his way when sober, were not material 
to the issue before the jury. The law which gives its 
sanction to the sale of intoxicating liquors makes no dis- 
tinction among the persons to whom the same may be sold, 
except that they may not be sold to minors, apprentices, 
Indians, insane persons, idiots, or habitual drunkards; but 
it says to the seller, by engaging in this traffic you assume 
a fearful responsibility. You assume to pay all damages 
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that the community or any individual may sustain in con- 
sequence of such traffic. They of all men know that in- 
toxicating liquors affect no two persons exactly alike. In 
the case of some persons, it brings out passions and quali- 
ties scarcely possessed by them in a state of sobriety; in 
others, it intensifies those most prominent in their natural 
condition. So, in the case at the bar, if it were true that 
the deceased was scarcely able to find his way home when 
sober, and only by calling in the friendly offices of his. 
neighbors to tell him where he was and put himon his 
way, then it only lacked the slight intoxication of a few 
glasses of beer and cider to render him quiteincapable. But. 
the vendors of this intoxicating liquor are just as respon- 
sible under the law for the consequences of this incapacity, 
as though, when in a state of entire sobriety, deceased had 
possessed the path-finding capacity of Kit Carson him- 
self. 

Having examined with interest the ingenious theory of 
the casualty, as contained in the brief of plaintiffs in error, 
I agree that a sober man in the darkness of that night. 
might have mistaken the north line of posts on Mr. 
Witts’ farm for the south line, and might also have mis- 
taken the willow fence or hedge for the plum thicket near 
the bridge; but here, a sober man not finding the bridge- 
would have stopped, while one whose sense of time, space,. 
and direction was bewildered by intoxication, might drive: 
the distance which the deceased is shown to have followed 
the creek, before driving over the bank. All of this was 
before the jury, and I do not think any one can say, cer- 
tainly not I, that they reached the conclusion they did 
through the influence of passion or prejudice, or that their 
verdict is contrary to the law, or unsustained by the evi- 
dence in the case. 

Tt only remains to consider points seven and eight of 
plaintiffs in error’s petition in error, which are as follows: 

“7, That said court erred in refusing to give to the 
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jury each of the instructions asked for by the plaintiffs in 
error, which are numbered 3, 4, and 6.” 

“8, That said court erred in tearing off and refusing to 
give to the jury the last part of instruction numbered 1, 
asked for by plaintiffs in error, as follows, to-wit: ‘And 
~ unless you find each and all of these four propositions to 
be established by a preponderance of evidence, it will be 
your duty to return a verdict in favor of the defend- 
ants.’”’ , 


Instructions numbered 3, 4, and 6, asked for by the de- 


fendants in the court below and refused by the court, are 
as follows: 

“3. Any defendant that is not shown by a perponder- 
ance of the evidence to have, on the thirteenth day of Oc- 
tober, 1881, sold or given intoxicating liquor to the de- 
ceased in quantities sufficient to produce intoxication, or 
when the deceased was under the influence of liquor, is en- 

titled to a verdict in his favor. 

“4, Unless you find from a preponderance of the evi- 
dence that the deceased, at the time of missing his road and 
driving down to the creek whére his death occurred, was 

’ then in a state of intoxication, it will be your duty to re- 
turn your verdict in favor of the defendants. 

“6. If from the evidence you believe it to be equally 
probable that on the evening of October 13, 1881, the de- 
ceased would have missed his road and the accident have 
occurred that resulted in his death, if he had not drank in- 
toxicating liquor on that day at all, then it will be your 
duty to return your verdict in favor of the defendants.” 

We have already seen that the proposition couched in 
the first of the above instructions, numbered three, is not 
the law. The liability of the individual defendants does 
not depend upon his having furnished deceased sufficient 
liquor on that day to intoxicate him, or while he was under 
the influence of liquor, but was complete if he furnished 
him liquor that contributed to his intoxication, provided 
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he was intoxicated and lost his life in consequence of such 
” intoxication. 

As to the second above instruction, numbered four, it is 
faulty in that it makes it necessary, in order to the liabil- 
ity of the defendants, that deceased should have been proved 
to have been intoxicated at the very moment of the acci- 
dent. Th's is not the law. If he was intoxicated when 
he lost his way, and lost it in consequence of such intoxi- 
cation, but afterwards became sober, and in an effort to 
regain the road drove over the bank to his death, the fatal 
result was nevertheless caused by his intoxication. 

My objection to the last of the above instructions, num— 
bered six, is, that it asks the jury to leave the well-beaten 
track of fact and proof and wander away into the field of 
probability. And again, it invites a comparison betweer 
a supposed probability and a matter of known fact—a re- 
gion of investigation which no jury need enter. 

The following instruction was also asked by plaintiffs in 
"error: ‘ 

“1, The plaintiffs are not entitled toa verdict for dam— 
ages against the defendantsy or either of them, unless it is. 
established by a preponderance of the ‘evidence, 1, that 
John Bauer, deceased, was, on the thirteenth day of Octo- 
ber, 1881, furnished with intoxicating liquor by the de- 
fendants or some one or more of them, or by their clerks. 
acting for them; 2, that deceased was on that day intoxi- 
cated; 3, that deal continued to be intoxicated up to- 
the time of missing his road and driving down to the creek 
where his death occurred; 4, that his being intoxicated was. 
the cause of his death.” 

The above was given, but there was also attached thereto- 
the following: “And unless you find each and all of these 
four propositions to be established by a preponderance of 
the evidence, it will be your duty to return your verdict in 
favor of the defendants;” which latter portion was by the 
court detached and refused to be given to the jury. 
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I think that the plaintiffs in error had all to which they 
were efititled out of these instructions. They had their 
four propositions of law given in the exact language in. 
which they were presented. The words refused were sim- 
ply a reiteration or emphasizing of that already given. It 
added nothing to it as matter of law; and, had it been 
given, it might have been regarded by the jury as a sort of” 
endorsement from the court of the relative importance of 
what was contained in the propositions which went before. 
That it should not have this effect, was doubtless the reason 
why the court refused to give it. In this, I think the court 
committed no error. 

As nothing is said in the brief of plaintiffs in error upon — 
the point of excessive damages, I suppose that point to be- 
waived. i s 

Upon the whole I think that the case was fairly pre-- 
sented to the jury, and that their finding is fully sustained 
by the evidence and the law of the case. The judgment. 
of the district court is affirmed. By the court, 


JUDGMENT AFFIRMED. 


Amos WEAVER, PLAINTIFF IN ERROR, V. EDWARD 
CoUMBE, DEFENDANT IN ERROR. 


Landlord and Tenant: Lzase. A lease of real property, duly: 
signed by the parties but not witnessed or acknowledged, is- 
valid between the parties and against subsequent lessees having. 
actual notice of its existence. 


Error to the district court for Lancaster county. Tried: 
below before Pounp, J. 


J. C. Crooker, for plaintiff in error. 
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The lease in question was simply a parol lease, good for 
a year, and determinable at the pleasure of either party at 
the end of the year. The owner of the fee, Mrs. Smith, 
served on Coumbe, January 15, 1883, a notice to quit at 
the expiration of the first year, viz., Feb. 15,1883. Under 
the English rule, tenancies from year to year are supported 
only by the exception to the statute, and by the statute of 
Nebraska there can be no tenancy from year to year unless 
by a lease in writing. 4 Kent, pp. 112 and 125. Harri- 
son v. Marshall, 4 Bibbs, Ky., 525. This case is a parol 
demise for a year certain. In England, in this state and 
many others where the law is the same, such leasing would 
be valid. But if the tenant held over after the year he 
would then be a tenant from year to year. If there bea - 
lease for a year, and by the’consent of both parties, either 
express or implied, and the tenant continues in possession 
afterwards, the Jaw implies.a tacit renovation of the con- 
tract. Park v. Castle, 19 Howard’s Prac., 29. Lillis ». 
Page, 1 Pick., 46. Rowan v. Lyle, 11 Wendell, 620. 
Post v. Post, 14 Barb., 253. See generally, Tyler on Ad- 
verse Enjoyment, pp. 206-7. 12 Halstead, N.J., 99. 2 
Foster, N. H., 10. 1 Greenleaf’s Ev., § 263. Burns v. 
Bryant, 31 N. Y., 453. Barlow v. Wainwright, 22 Vt., 
92. Taylor’s L. and T., § 466, 3d edition. Wood’s L. 
and T., 339, § 255, also p. 82, § 40. Messinger v. Arm- 
strong, 1D. & E., 54, also 1 D. & E., 162. Sedgwick on 
- Trial of Title to Land, § 379. 70 N. Y., 180. 


J. E. Philpott, for defendant in error. 


A lease takes effect from date of its delivery. Wood L. 
& T., p. 875. Coumbe’s lease was not delivered until 
March Ist, 1882. This action was commenced before 
Coumbe had enjoyed possession one year, for which he had 
paid. This lease was dated Feb. 28, 1882, this action was 
commenced before one year from that date. If the lease 
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commences to run from Feb. 15th, 1882, then the plaintiff 
permitted Coumbe to commence on his second year, for he 
did not serve notice on Coumbe to quit until Feb. 17th, 
1883. Mrs. Smith, on January 15th, 1883, could not serve 
notice on Coumbe to quit, for on Dec, 18th, 1882, she 
parted with her reversion in and to the lands by her lease 
to plaintiff. See also the following cases: Kitéle v. St. 
John, 10 Neb., 610. Friedhoff v. Smith, 5 Neb., 5. Doe 
v. Stratton,,4 Bing., 446. Deveruch v. Moffet, 15 Q. B., 

- 257. Thomas v. Parker, 1 H. & N., 669. Norton ». 
Thacher, 8 Neb., 191. 


MAxwELL, J, 


* In February, 1882, one, Henry C. Smith, by a lease in 
writing, leased to the defendant a farm of 160 acres for the 
term of five years, at a yearly rental of $250, to be paid on 
or before the thirty-first of December of each year. The 
farm belonged to the wife of Smith, and she wrote on the 
lease: “I hereby agree to and ratify the foregoing lease, 
Mrs. H. C. Smith.” The first year’s rent was paid to and 
received by Mrs. Smith, and by her endorsed on the lease.. 
The lease is in proper form, except that there is neither an 
acknowledgment nor a subscribing witness to it. On the 
fifteenth of December, 1882, Mary J. Smith, which the 
proof shows is Mrs. H. C. Smith, leased the farm in ques- 
tion, by a written lease, to Amos Weaver for the term of 
three years. Weaver, on the seventeenth of February, 
1883, served the statutory notice upon Coumbe to quit the 
leased premises, and upon his failure to do so instituted an 
action to oust him from such possession under the act for 
forcible entry and detention. On the trial of the cause the 
justice found in favor of Coumbe and dismissed the action. 
The case was taken on error to the district court, where the 
judgment of the justice was affirmed. 

The error assigned in this court is that the district court 
erred in affirming the judgment of the justice, 
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The claim of the plaintiff in error is, that the “ written. 
agreement between Mrs. Smith and Coumbe is within the 
statute of frauds and void for a term longer than one year 
not having been witnessed and properly executed or ac-- 
knowledged by Mrs. Smith, or recorded.” 

Sec. 5, chap. 32 of the Comp, Statutes, provides that: 
“Every contract for the leasing for a longer period than. 
one year, or for the sale of any lands, or any interest in 
lands, shall be void unless the contract, or some note or 
memorandum thereof, be in writing, and signed by the 
party by whom the lease or sale is to be made.” 

Sec. 1, chap. 73, provides that “deeds of real estate or 
of any interest therein in this state, except leases for one 
year or for a less time, must be signed by the grantor, being 
of lawful age, in the presence of at least one competent 
witness, who shall subscribe his name as a witness thereto, 
and be acknowledged or proved and recorded as directed in 
this chapter.” 

No objection is made to the form in which Mrs. Smith 
signed the lease made to Coumbe; nor could such objection 
be invoked successfully, as her agreement and ratification 
are equivalent to a formal signing of the lease. 

The question for determination therefore is, is the lease- 
to Coumbe void because it is not acknowledged and wit- 
nessed ? 

The testimony shows that Coumbe took possession under 
his lease about the first of March, 1882, and was in pos- 
session of the premises at the time Weaver obtained his. _ 
lease, and such possession was notice to all the world, not 
only of the possession itself, but of the right, title, and in— 
terest, whatever they may be, of the party in possession. 
Uhl v. May, 5 Neb., 157. Parks v. Jackson, 11 Wend.,. 
464. In addition to this constructive notice, Weaver had 
actual notice of the lease to Coumbe at the time that he ob- 
tained his. He therefore acquired by his lease no greater 
right to the possession of the premises than was pos-- 
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"sessed by Mrs. Smith at the time she executed the same. 
To entitle a lease to be recorded it must be duly signed, 
witnessed, and acknowledged. But a deed or lease if not 
recorded will still be good between the parties to the in- 
strument, and will only be void as to subsequent bona fide 
purchasers or mortgagees, whose deeds shall be first re- 
corded. 4 Kent Com.,456. 3 Washburn R.P., 282. Kit- 
ile v. St. John, 10 Neb., 605. Lake v. Gray, 30 Towa, 415.. 
id., 35 Iowa, 459. 

Suppose that instead of a lease, Mrs. Smith had entered: 
into an agreement in writing with Coumbe to sell him the- 
farm for a specified sum in yearly payments, and the agree- 
ment was not witnessed, acknowledged, or recorded, could 
she allege its invalidity, and while the adverse party was. 
not in default, proceed to sell the premises to another, 
who, upon receiving his contract, could oust the first pur- 
chaser from the possession of the premises? It will not be 
contended that the second purchaser would possess such 
power. Neither will a second lessee, who took his lease 
with knowledge of the first, and the lessee’s rights there- 
under, The lease to Coumbe was in proper form in all re- 
spects except the failure to witness and acknowledge the 
same. It is the deliberate contract of the parties and fully 
satisfies the statute of frauds as to being in writing, and 
did not terminate at the expiration of one year from its. 
date. Weaver therefore acquired no rights in the prem- 
ises as against Coumbe by virtue of the second lease. The 
judgment is right and is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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Davis Fouts, APPELLANT, v. Henry P. Mann, ap- 
PELLEE. 


1. Mortgage Foreclosure: DEFENSE: COUNTER-CLAIM. One 
M. purchased certain real estate for $700, paying $200 thereon, 
and giving five notes for $100 each with interest, and payable 
in one, two, three, four, and five years, and secured by mortgage 
on the real estate. The first note was paid, and a portion of the 
interest on all. Default being made in the payment of the sec- 
ond note, an action was instituted to foreclose the mortgage, 
and the maker having removed from the state, service was had 
by publication, and a decree rendered and sale of the mortgaged 
premises, which were purchased by the mortgagee, who then 
commenced an action on the fourth and fifth notes. M. 
answered, eetting up the invalidity of the proceedings to fore- 
elose the mortgage, and a prayer to redeem from the same. 
Held, That the matter stated in the answer constituted a counter- 
claim. 


Service by Publication. An affidavit for service by publi- 
cation is sufficient if it statesthe nature of the cause of action for 
which publication may be made, and that service of summons 
cannot be made upon the defendant or defendants within the 
state, 


3. : AFFIDAVIT: OMISSION. If land of the description given 
is within a county where an action is commenced to foreclose a 
mortgage thereon, the omission of the name of the county or 


principal meridian in the affidavit and notice, is not fatal. 


4, 


: PUBLICATION IN NEWSPAPER. Four weekly publica- 
cations of a notice to foreclose a mortgage are sufficient; and 
five weekly publications are equally valid. 


5. Records: SIGNATURE oF JuDGE. The failure of the judge to 
sign a decree of foreclosure, or the record, does not affect the 
validity of a judgment actually rendered. 


APPEAL from the district court of Gage county. Heard 
below before WEAVER, J. 


Colby & Hazlett, for appellant. 


The second defense in the answer is not a counter-claim. 
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Walker v. Millard, 29 N. Y., 375. Thorpe v. White, 13 
Johns., 56. 1 Parsons Notes and Bills, 197. Loomis ». 
Eagle Bank, 10 Ohio State, 327. Edgerton v. Page, 20. 
N. Y., 281. Duffy v. Duncan, 35 Id., 187. On signa- 
ture of judge to decree, cited: Nuckolls v. Irwin, 2 Neb., 66. 
Clough v. State, 7, Id., 321. Wise v. Frey, 9 Id., 220. 
Gillette v. Morrison, Id., 400. Defect in description in 
order of sale does not invalidate proceedings. Decree itself 
is authority for the action of the sheriff, not the order of 
sale. Rector v. Rotton, 3 Neb., 177. See also Douglass 
v. McCoy, 6 Ohio, 522. Longworth v. Bank, 6 Id., 536. 
Armstrong v. McCoy, 8 Id.,128. Spiller v. Nye, 16 Ohio, 
16, The confirmation of the sale cured irregularities. 
Rorer on Judicial Sales, 108. Phillips v. Dawley, 1 Neb., 
320. Crowell v. Johnson, 2 Id., 146. Day v. Thompson 
11 Id., 125. 


LI. M. Pemberton, for appellee. 


On subject of counter-claim, cited: Pomeroy Rem., § 
738, Bliss Code Pl., §§ 125, 372 and cases cited note 
1, page 447. Smith v. Fife, 2 Neb. 10. Gordon v. 
Benner, 49 Mo., 570. Allen v. Shackleton, 15 Ohio St., 
145. Isham v. Davidson, 52 N. Y., 237. Norris », 
Tharp, 65 Ind., 47. On defects of affidavit for publica- 
tion, cited: Atkins v. Atkins, 9 Neb., 191. McGavock v. 
Pollock, 13 Neb., 535. Shields v. Miller, 9 Kan., 390. 
Forbes v. Hyde, 31 Cal., 342. Claypoole v. Houston, 12 
Kan., 324. On insufficient description of property, cited: 
Coben v. Trowbridge, 6 Kan.,385. 1 Jones on Mortgages, 
§ 66 and cases cited. On notice of publication, cited: Crow- 
ell v. Galloway, 3 Neb., 215. Fanning v. Krapfl, 14 N. 
W. R., 728. Even if no order of sale was necessary, sher- 
iff could not sell until he had given the notice required by 
law. Rorer, § 99. Wade on Notice, § 1088. Collins v. 
Smith, 15 N. W. R.,192. Wescott v. Archer, 12 Neb., 
345. Wheatley v. Terry, 6 Kan., 427, 
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MaxweELt, J. 


In October, 1875, the defendant executed and delivered 
to the plaintiff five promissory notes each for the sum of 
one hundred dollars with interest, and payable in one, two, 
three, four, and five years. To secure the payment of these 
notes, the defendant and wife executed a mortgage upon 
the following described real estate, to-wit: Commencing 
at the north-west corner of the south-west quarter of the 
the south-east quarter of section seventeen, in town two 
north, of range seven east; thence running east seventeen 
rods, 22 1-5 links; thence south seventeen rods, 22 1-5 
links; thence west seventeen rods, 22 1-5 links; thence 
north seventeen rods, 22 1-5 links to place of begin- 
ning, containing about two acres. The land is situated 
in or near the town of Blue Springs, and at the time 
the mortgage was given and now contains a dwelling- 
house and was worth from $500 to $800. The first note 
was paid in full and a considerable sum on one of the 
others with a portion of the interest. In February, 1878, 
the plaintiff commenced an action in the district cburt 
of Gage county to foreclose the mortgage, alleging that 
there was due thereon the sum of $142.90 with interest 
from January 4th, 1878. The defendants having removed 
from the state, an affidavit for constructive service upon 
them was filed and service had by publication. Notice by 
publication was duly made and a decree of foreclosure in 
proper form was duly rendered. Objections to the affida- 
vit for publication and the notice will be considered here- 
after. An order of sale was issued in which the premises 
were described as follows: “Commencing at the north-west 
corner of the south-west quarter of the south-east quarter of 
section seventeen, in town two north, of range seven east; 
thence running east seventeen rods, 22 1-5 links; thence 
south seventeen rods, 22 1-5 links; thence north seventeen 
rods, 22 1-5 links to the place of beginning.” This mistake 
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is found in the notice of sale, appraisement, return of the 
officer, and all the proceed!ngs, including the first deed from 
the officer to Fouts. The plaintiff then took possession of 
the mortgaged premises, and has retained the possession ever 
since. In February, 1882, the plaintiff commenced an ac- 
tion by attachment against the defendant, Henry P. Mann, 
in the district court of Gage county, and caused certain 
property of Mann to be attached, upon the ground that he 
‘was a non-resident of the state. , 

To this action the defendant filed: an answer, wherein, 
first, he alleges payment of one of said notes; second, that 
the defendant, in 1875, purchased the premises in question 
from the plaintiff for the sum of $700, $200 of which was 
paid in cash, and five notes for one hundred dollars each 
‘secured by mortgage on the premises were given for the 
balance, and that the notes sued on are a portion of said 
‘notes; that defendant paid the first of said notes and the 
interest on the remainder, and in addition $100 to apply 
‘on said indebtedness. The defendant then sets out the pro- 
‘ceedings for the foreclosure of the mortgage, and the sale 
of the premises to the plaintiff thereunder, and claims that 
such proceedings are void, and asks that an account may 
be taken and the defendant be permitted to pay the amount 
‘due upon said mortgage. The plaintiff alleges that the 
second count of the answer does not constitute a counter- 
claim because it does not arise out of the contract or trans- 
action set forth in the petition. 

Sec. 101 of the code provides that the counter-claim must 
be one arising out of the contract or transaction set forth in 
the petition as the foundation of the plaintiff’s claim or 
connected with the subject of the action. 

There is no doubt the defense set up in the second count 
of the answer arises out of the transaction set forth in the 
petition as the cause of action, and isa valid counter-claim, 
Smith v. Fife, 2 Neb., 10. Allen v. Shackleton, 15 Ohia 
State, 145. Goebel v. Hough, 26 Minn., 252. Orton v, 
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Noonan, 30 Wis., 611. McArthur v. Canal Co., 34 Id., 
139. Ainsworth v. Bowen, 9 Id., 348. Norris v. Thorpe, 
65 Ind., 57. 

2. Objection is made to the affidavit for service by pub- 
lication. It is as follows, omitting the title: 


“State of Nebraska, 
Gage County. \ 

“Alfred Hazlett, being first duly sworn, upon his oath 
says that he is one of the attorneys for plaintiff in the above 
entitled action, duly authorized in the premises; that on” 
the sixth day of February, 1878, said plaintiff in the above 
case filed his petition in the said court against said defend- 
ants to recover the sum of $142.90, with interest at 10 per 
cent from fourth of July, A.p. 1878, amount due on prom- 
missory note and interest as set forth in said plaintiff’s pe- 
tition, and asking that the mortgage described in plaintiffs 
petition be foreclosed, the said premises ordered sold, and 
the proceeds applied to the payment of said debt; said 
mortgage given on a certain plat or parcel of land contain- 
ing two acres, more or less, described as follows: Com- 
mencing at the north-west corner of south-west quarter 
section 17, town 2 n., range 7 east, thence running east 17 
rods, 22 1-5 links; thence south 17 rods, 22 1-6 links; 
thence west 17 rods, 22 1-5 links; thence north 17 rods, 
22 1-5 links to place of beginning. The object of above 
action is to foreclose the above mortgage on above described 
real estate. 

“The defendants, Henry P. Mann and Maria T. Mann, 
are non-residents of the state of Nebraska, and service of 
summons cannot be made upon them within the state of 
Nebraska, and plaintiff asks that service of publication may 
be had in above entitled cause, and for this purpose this 
affidavit is made by affiant. 


> “ ALFRED HAzLETt. 


JULY TERM, 1883. 177 


Fouts v. Mann. 


“Sworn to and subscribed in my presence this seventh 
day of Feb’y, a.p. 1878. 
“Caas, O. BaTEs, 
“(L. 8.] Notary Public.” 


Sec. 51 of the code provides that actions for the sale of 
real property under a mortgage lien or other incumbrance 
or charge shall be brought in the county in which the sub- 
ject of the action is situated, except as provided in section 
52, which refers to an entire tract situated in two or,more 
counties, or separate tracts situated in two or more coun- 
ties. 

Sec. 77 provides for service by publication in actions 
brought under the provisions of sections 51 and 52, etc. 

Sec. 78 provides that, “before service can be made by 
publication an affidavit must be filed that service of a sum- 
mons cannot be made within this state on the defendant or 
defendants to be served by publication, and that the case is 
one of those mentioned in the preceding section. When 
such affidavit is filed the party may proceed to make ser- 
vice by publication.” 

It will be seen that two essential facts are to be stated in 
the affidavit. First, That service of a summons cannot be 
made within the state on the defendant or defendants to be 
served by publication. Second, The character of the ac- 
tion, so that it may appear that it is one in which service 
by publication may be made. If the affidavit shows that 
the action is one in which service by publication may be 
made, and that service cannot be had upon the defendant 
within the state, it is sufficient. 

In Atkins v. Atkins, 9 Neb., 191, the.action was for di- 
vorce, and it was siaied ¢ in the ‘affidavit “that this cause is 
one mentioned in section No. 77 of title V. of the Revised 
Statutes as amended.” The section referred to relates 
wholly to property, and the affidavit was held insufficient. 
to authorize publication in an action for divorce. 

In Shields v. Miller, 9 Kas., 390, it was not stated in the 

14 
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-affidavit that service of summons could not be made on the 
-defendants within the state of Kansas. 

In Slocum v. Slocum, 17 Wis., 150, it was held that the 
facts stated in the affidavit did not authorize service by 
spublication. 

In Forbes v. Hyde, 31 Cal., 342, the affidavit was filed 
-about four months before the order for service by publica- 
-tion was made, and it was held insufficient because it did 
-not appear that personal service could not be made on the de- 
‘fendant when the order for publication was made. But the 
affidavit in this case is not open to any of these objections. 

Considerable stress is laid upon the use of the word 
“them,” in the affidavit referring to Mann and wife. 
“The word “them,” following as it does the names of the 
defendants, Henry P. Mann and Maria T. Mann, cannot 

be mistaken, and is equivalent to saying that service could 
:not be made on Mann and wife within the state. 7 

But it is said that the affidavit is defective because it 
-does not appear that the land is situated in Gage county, 
as neither the principal meridian nor county is stated. 
Land of the description here given is within Gage county, 
.and where such is the case, the presumption is, such is the 
Jand referred to. This question was before this court in 
Butler v. Davis, 5 Neb., 521, where neither the county, 
‘nor state were designated, the deed being made in the state; 
.aud it was held that it would be presumed that the descrip- 
tion referred to lands in this state. Harding v. Strong, 
42 Tll., 149. This objection, therefore, is untenable. 

_It is claimed that the notice is invalid because it was 
published five consecutive weeks instead of four as re- 
quired by the statute, but this extended publication was 
favorable to the defendants as it increased the probabilities 
-of their acquiring actual notice of the pendency of the ac- 
tion, It was good service for four weeks, although the 
fifth publication was unnecessary. The objection there- 
fore is not well taken. 
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The next objection is that the decree of foreclosure was 
never signed or approved by the judge. That the decree . 
was actually rendered is not questioned, and where such is 
. the case, the failure of the judge to sign the decree or rec- 
ord does not render it illegal or void. 

A more serious question arises as to the description of 
the premises in the order of sale, appraisement, return of 
the officer, and the first deed made to the purchaser, the de- 
scription being, and all that was offered for sale and sold, 
was as follows: Commencing at the north-west corner of 
the south-west quarter of the south-east quarter of section 17, 
in town 2 north, of range 7 east; thence running east 17 
rods and 22 1-5 links; thence south 17 rods, 22 1—5 links; 
thence north 17 rods, 22 1-5 links to place of begin- 
ning. To what extent such a description could be sus-- 
tained in favor of a bona fide purchaser it is unnecessary to 
enquire, this being an action between the original parties. 
The land was sold for about one-half of the original pur- 
chase price, and after about one-half of the purchase-money 
had been paid. Surely in offering the premises for sale, 
they should have been described so that a third party pur- 
chasing would have been assured that he was obtaining the 
mortgaged premises. Of this he had no assurance under 
the order of sale and notice. This doubtless prevented all 
competition, and permitted the plaintiff to purchase at his 
own price. The failure to describe the premises doubtless 
was a mistake, but the effect of it was to prevent a fair 
sale, and thereby to that extent deprive the defendants of 
the property and to benefit the plaintiff. 

This being so, we think the defendants have shown suf- 
ficient facts to entitle them to redeem the premises, And 
as that was the decree of the court below, it is affirmed. 


DECREE AFFIRMED, 


Tue other judges concur. 
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James G. BREWER, PLAINTIFF IN ERROR, V. THE BOARD 
oF Co. CommIssionERS OF MERRICK CouNTY, DE- 
FENDANT IN ERROR. 


1. Mortgage to secure payment of county bonds. Where 
@ party has exeeuted a mortgage of real property to secure the 
repayment to the county of the amount of certain coupop 
bonds, voted by the electors of the county, and issued by 
the county commissioners, and delivered to such person to aid. 
him in building a water grist mill, an action will not lie in 
equity to remove said mortgage, as a cloud on the title of the 
plaintiff to such real property, without first paying off such 
mortgage, according to the terms thereof, or returning to said 
county the value of such coupon bonds. 


2. A petition in an action in the nature of an action quia timet to. 
° remove a cloud from the title of land, which fails to contain an 
allegation that the plaintiff owns, or claims such land, or has 

title thereto, is demurrable. 


Error to the district court for Merrick county. Heard 
below before Post, J. 


Webster & Sparks, for plaintiff in error, cited Thompson 
v. Lee County, 3 Wall., 330. Ind., N. & S. RB. RB. Co. v. 
City of Attica, 56 Ind., 476. Middleport v. Aitna Life 
Ins. Co., 82 Ill., 562. Hamlin v. Meadville, 6 Neb., 227. 
Stewart v. Otoe County, 2 Neb., 177. 


A. Ewing, for defendant in error. 
Coss, J. 


This action was brought in the district court for Merrick 
county, for the purpose of setting aside, having declared 
null and void, and removing asa cloud upon the title of 
plaintiff’s lands, a certain mortgage executed by plaintiff 
and wife to the treasurer of Merrick county, upon certain 
lands of the plaintiff, situated in said county. The pur- 
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pose and object of the said mortgage will be gathered 
from the defeasance clause thereof, which I copy as fol- 
lows, to-wit: “ Provided, however, and this conveyance is 
made to, and the title to said property is to be held by, the 
said treasurer of Merrick county, his successors or assigns, 
' intrust and upon the conditions and for the purposes here- 
inafter stated, to-wit: Whereas, in pursuance of a majority 
vote of the electors of said Merrick county, at.a special 
election held for that purpose in said county, on the 9th 
day of January, A.D. 1872, the county commissioners of 
said Merrick county did, on the Ist day of February a.p. 
1872, execute and issue certain bonds of said Merrick 
county, known and designated as the Merrick County 
Mill Bonds, dated the 1st day of February, a.p. 1872, 
each for the sum of one hundred dollars, payable at the 
office of the county treasurer in and for said Merrick 
county, amounting in all to the sum of six thousand dol- 
lars, bearing interest at the rate of ten percent per annum, 
.payable semi-annually on the first days of August and 
February in each year, at the National Park Bank in the 
city of New York; which said bonds were authorized and 
issued, and are to be loaned to the said James G. Brewer 
for the purpose of aiding said James G. Brewer in build- 
ing a public grist mill and water power in said Merrick 
county, on section thirty-one in township thirteen north, 
range six west. Two thousand dollars of said bonds to be 
delivered to said Brewer, at the date and on the execution 
and delivery of this instrument; two thousand dollars of 
said bonds to be delivered to said Brewer at the expiration of 
of three months from the date hereof, in case said work shall 
have progressed satisfactorily to the county commissioners of 
said Merrick county; and the balance oftwothousand dollars 
of said bonds to be delivered to said Brewer, at the expira- 
tion of six months from the date hereof, or when said mill and 
water power shall have been completed to the satisfaction 
of said county commissioners; said county of Merrick to 
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provide and pay all semi-annual installments of interest on 
said bonds. Now therefore, if the said James G. Brewer, 
his heirs or assigns, shall pay or cause to be paid to the 
trearurer of said Merrick county, his successors or assigns, 
to and for the use of said county, on or before the first day 
of February, A.D. 1882, the full amount of all of said 
bonds, which shall have been received by said Brewer, his 
heirs or assigns, and a written receipt therefor, endorsed on 
this instrument, together with interest thereon, at the rate 
of ten per cent per annum from date, “until paid, then 
and in such case this instrument to become null and void; 
otherwise, to be and remain in full force and effect.” 

The plaintiff in his petition alleged that “the sole and 
only consideration for which the said mortgage deed was 
executed and deliverd, was for the coupon bonds of said 
Merrick county to the amount of six thousand dollars (as 
described in said mortgage copied above). That said bonds 
were voted and issued to aid in a work of internal improve- 
ment in said Merrick county, to-wit: A water flouring 
grist mill and water power on the Platte river, near the — 
then village of Lone Tree, now Central City. That the 
plaintiff expended the whole amount of the money re- 
alized from the sale of said bonds, by the direction and 
under the supervision of the said board of county commis- 
sioners of said Merrick county, in ‘and about said work of 
internal improvement. Then follows a description of the 
mortgaged premises and prayer for judgment. 

A general demurrer to the plaintiff’s petition was sub- 
stained, and a judgment of dismissal and for costs, rendered 
for the defendant. The plaintiff brings the cause to this 
court on error. 

Whatever may be the law as to the power of the county 
commissioners to accept an indemnity to the county from 
the recipient of bonds, voted to aid a work of internal im- 
provement, or whether such indemnity being in the form 
of a mortgage on real estate, such mortgage could be fore- 
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closed and such real estate sold, it is unnecessary—nay, im- 
proper—to consider in this case. The question is, has the 
plaintiff suffered any loss which ought to be restored to 
him, or is any wrong threatened his estate which equity- 
ought to step in and prevent? Nothing of the kind is dis- 
closed by the petition. Whether the county commission- 
ers had the power to accept plaintiff’s mortgage or not, he- 
certainly had the power to make and deliver it, which he- 
has done, and received the consideration for it. It is not 
alleged in the petition that in this transactian, there was 
either fraud, accident, or mistake. There certainly could. 
be no fraud on the part of the county commissioners, or the 
people whom they represent of which the plaintiff can com- 
plain in giving him the six thousand dollars in coupon- 
bonds, nor does he allege that he gave this mortgage to se- 
cure the return of the money in ten years, through acci- 
dent or mistake; but on the contrary it appears that it was 
all done in strict conformity with an agreement between the- 
plaintiff and the authorities and people of Merrick county.. 
It may be possible that the plaintiff having received the 
consideration for that agreement and enjoyed it for ten 
years or more, can now repudiate it. I do not decide that 
question; but I do say that he cannot do it by means of a. 
suit commenced by him in a court of equity. So far at 
‘Jeast as equity is concerned he must comply with his part: 
of the agreement, or restore the consideration which he re-- 
‘ceived for this mortgage, before he can successfully set the: 
machinery of the courts in motion for its cancellation. 

As a mere matter of pleading the plaintifi’s petition is- 
insufficient; he nowhere alleges himself to be the owner of 
the lands from the title of which he seeks to remove the- 
cloud of the mortgage, nor does he state directly that he- 
possesses or claims any title to them whatever. While we- 
have heretofore held that it was not necessary to the main-- 
tenance of this action that the plaintiff should allege or-. 
prove a fee simplestitle in the premises, yet of whatever- 
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character his title is, he should plead it in issuable form, 
McDonald v. Early, ante p, 63. 

The demurrer was therefore properly sustained and thg 
judgment of the district court is affirmed. By the court, 


JUDGMENT AFFIRMED. 


Avueusta P. CoNLEE, APPELLEE, v. Jos. B. McDoWELL 
AND OTHERS, APPELLANTS. 


Purchaser of Real Property: NoTIcETO. It is a general rule, 
to which, however, there are some exceptions, that the open, no- 
torious, and exclusive possession ‘of real property by a tenant 
is notice to the world of the landlord’s title. Rule applied. 


APrEAt, from the district court of Gage county. Heard 
below before WEavER, J., the facts being as follows: 


Prior to February 1, 1879, the plaintiff owned and was 
in possession of lot 11, block 3, Beatrice. She had mort- 
gaged the premises, a foreclosure had been had, and, pursu- . 
ant to an agreement between her and Smith and Dunbar 
the latter bid off the premises, Smith furnishing the money, 
A few days afterwards Dunbar conveyed to McDowell by 
quit-claim, McDowell giving his note to Smith ‘for the © 
amount Dunbar had bid for the premises, $336, and giving 
to Mrs. Conlee a bond fora deed. McDowell conveyed to 
Smith, and Smith conveyed to Holmes. The plaintiff 
brought this action alleging in substance that McDowell 
obtained the title in trust for plaintiff, that his conveyance 
to Smith and Smith’s to Holmes were in fraud of her rights, 
that she had tendered the said sum of $336 and interest to 
Smith and demanded a deed, and praying that the said 
conveyance be set aside and McDowell be required to con- 
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vey to her. Decree below for plaintiff. Defendant ap- 
peals. 


Colby & Hazlett, for appellants. 


The bond was never filed and recorded, and Holmes’ 
rights could not be affected. Lanphere v. Lowe, 3 Neb., 
- 139. Sheldon v. Conner, 48 Me., 584. On Holmes’ pur- 

chase, cited: Eyre v. Dolphin, 2 B. & B., 301. Wickham 
v. Conkton, 8 Johns., 220. Jackson v. Bharn: 9 Id., 163. 
‘On possession by tenant, cited: Burt v. Baldwin, 8 Neb., 
487. Attorney General v. Blackhouse, 17 Ves., 293. Me- 
Mechan v. Griffing, 3 Pick., 149. Wade on Notice, 281. 
Barnhart v. Greenchilds, 28 Eng. L. and E., 77. 


A. Hardy, for appellee. 


Holmes was charged with notice. Uhl v. May, 5 Neb., 
157. Parks v, Jackson, 11 Wend., 464. Wade, §§ 278, 
284, 285. Williams v. Springg, 6 Ohio State, 594. Har- 
per v. Perry, 28 Iowa, 57. Hunter v. Watson, 12 Cal., 
363. McKenzie v. Perrill, 15 Ohio State, 162. Hood v. 
Fahnestock, 1 Penn. St.,470. Wicks v. Lake, 25 Wis., 71. 
Fronz v. Orton, 75 Ill., 100. 


Lake, Cu. J. 


The consideration of a single question discussed by coun- 
sel will dispose of this case. That question is, whether in 
view of the evidence the court below was justified in find- 
ing that the defendant Holmes purchased the lot in ques- 
tion with notice, either actual or ON of the plain- 
tiff’s interest therein. 

It seems that for a considerable time prior to the twenty- 
sixth of January, 1881, the defendant McDowell, under an 
arrangement with the plaintiff, held the legal title to the 
Jot in trust for and to be conveyed to her upon the payment 
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by her of his note for three hundred and thirty-six dollars, 
at twelve per cent interest, to Smith Brothers, bankers, at 
Beatrice, of which the defendant Smith was one. On this 
note, which was given February 10th, 1879, the plaintiff 
had paid the interest in full to the fifteenth of June, 1880. 

On the twenty-sixth of January, 1881, McDowell, with- 
out notice to the plaintiff, formally conveyed the lot by: 
quit-claim deed to the defendant Smith, who took it with 
full knowledge of her interest therein. In his testimony, 
McDowell says of his arrangement with Smith Brothers. 
respecting the making of this deed: “I had a conversation 
with Samuel Smith a short time before the deed was made,. 
in which he insisted on the payment of my note. I told 
him I had not any money I wanted to use in that way.. 
He insisted on payment, or a deed to the premises. I then 
told him that I had promised Mrs. Conlee a deed if she 
would pay in areasonable time. I asked him if he would 
carry out my contract, or words to that effect; he answered. 
that he would. I made the deed in a short time and sent 
it to the bank and they sent me my note.” Not only this, 
but Smith himself admits that when he took the deed he 
“had understood in some manner that there was a bond in 
existence by which McDowell was to deed the property to- 
Mrs. Conlee on the payment of a certain note.” On giy- 
ing this testimony he was asked, “ What note was that?” 
and answered, “This three hundred and thirty odd dol- 
lars.” He admits also that the several payments of inter- 
est on this note were made, not by McDowell, but by either- 
the plaintiff or her husband. Indeed there is no doubt 
whatever that, in taking this conveyance, Smith simply 
stepped into McDowell’s shoes and took the ut subject to 
the plaintiffs right to have the title conveyed to her upon. 
paying the stipulated price. 

It appears that the first information the plaintiff had of 
this conveyance to Smith was in May, 1881, on going to 
Smith Brothers’ bank to pay some interest on, and to see- 
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about paying off, the McDowell note, when Smith told hex 
that he “held the deed to the property himself,” and would 
convey it to her only on condition of her paying the amount 
still due thereon, and also something over five hundred | 
dollars more which her husband owed him. This, she 
says, she refused to do, but told him she would .pay what 
she herself owed, which “he said he would not take.” 
And Smith himself says of this interview at which Mrs.. 
Conlee offered to pay what she still owed on the lot under 
her contract with’ McDowell: “TI told her that Conlee (her 
husband) was owing us some money besides, and I would: 


;, not make the deed unless the whole matter was settled.” 


This exaction was of course unwarranted, and Mrs. Conlee 
was right in rejecting it. 

On the twenty-first of July following, Smith, on his own. 
suggestion, as it seems, and without any apparent reason, ex- 
cept perhaps to embarrass Mrs. Conlee, and force her to ac- 
cede to his unjust demand to save her property, formally sold 
and conveyed the lot to Holmes, who was then, in certain 
real estate transactions, his partner. Under this state of facts 
we do not hesitate to say that, as against Mrs, Conlee, Smith 
was guilty of a palpable fraud, which, if permitted to suc- 
ceed, would result in robbing her of property worth, as the 
evidence shows, some twelve or thirteen hundred dollars, 
and on which he had the right to demand from her less 
than four hundred dollars. It is the delight of the law 
to thwart such schemes whenever it is possible to do so. 

But how is it with the defendant Holmes? Under the 
evidence can it reasonably be said that he was not a party 
to the fraud? He has not deigned to give us his version of 
the affair by appearing as a witness in the case. But the 
circumstances of his purchase as given by Smith, on whom 
he seems to rely, are not at all favorable to his claim of 
being an innocent purchaser. According to the testimony 
of Smith, whose object as we have seen clearly was to de- 
fraud Mrs. Conlee, he met Holmes on the street and said 
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to him that he had a piece of property he wanted to sell 
him for athousand dollars. That thereupon Holmes, with- 
out any knowledge of the property, and without going to 
see it, or making any inquiry concerning it, at once ac- 
cepted the offer and purchased it. If, indeed, Holmes 
were not fully aware of Smith’s purpose in selling the Iot, 
of which there is at least a strong suspicion, intensified by 
his silence, the most favorable light in which he can be 
viewed shows him to have been an exceedingly pliant and 
available although innocent tool in the perpetration of the 
fraud. 

But whether Holmes had actual notice of ‘Mrs. Conlee’s 
interest in the lot, or not, is quite unimportant. That he - 
at least had constructive notice is satisfactorily proved, and 
that is enough to defeat him. Under her arrangement 
with McDowell, and at the time of his transfer of the title 
to Smith, Mrs, Conlee was in the exclusive possession of 
the property, as the home of herself and family. Neither 
McDowell nor Smith ever had possession. At the time 
Smith sold to Holmes, Mrs. Conlee, although then living 
in Lincoln, was still in possession of the property by her ten- 
unt, George Hartley, who, as his testimony, which is not 
disputed, satisfactorily shows, was living on the premises 
on the 21st of July, 1881. It is insisted by counsel that 
the evidence on this point is not sufficiently definite. It is 
true that to a question as to when he moved into the house 
he answered rather indefinitely: “ About the 20th of July, 
1881.” But afterwards to the inquiry, “How long did 
you keep the house?” he said, “from July 20th to the 25th 
of August.” On this showing we are of opinion that the 
court below was warranted in finding the premises in the 
occupancy of Hartley on the 21st of July, the day on 
which Holmes made his purchase. That Hartley en- 
tered as tenant of Mrs. Conlee is unquestioned. There- 
fore, if this possession by the tenant of Mrs. Conlee may 
properly be said to have been constructive notice of her 
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interest in the property, Holmes is clearly chargeable 
with it. : 

But it is claimed the possession of a tenant is not notice 
of his landlord’s title, but simply of his own interest in the 
property; and cases are cited which in a measure support 
that view. It was at one time so held in California. Smith 
v. Dall, 13 Cal, 510. But that decision was afterwards 
overruled, and the doctrine there established that “open, 
notorious, and exclusive possession of real estate by a ten- 
ant, is sufficient to put a purchaser upon inquiry as to the 
landlord’s title.” Dutton v. Warschauer, 21 Cal., 609. 
See also Hanly v. Morse, 32 Me., 287. Pitman v. Gaty e 
al., 10 Ill., 186. Landers v. Bolton, 26 Cal., 419. And 
such we think is thé general rule, to which, however, there 
are numerous exceptions, one at least of which was recog- 
nized, and influenced our decision in Burt v. Baldwin, 8 
Neb., 487, to which we are referred as supporting the rule 
urged on behalf of Holmes. Theexception to thegeneralrule 
recognized in that case is, that the tenancy must commence 
after the lessor acquires his title. And this is the applica- 
tion there made of it. ‘Mr. Johnson once owned this land 
himself. He occupied it then as he continued to do after 
he sold it to Horr, after Horr sold it to Gallagher, and af- 
ter Gallagher executed this unregistered deed to Baldwin. 
His continued occupancy could scarcely be evidence of. 
those changes in the title, some of which it is apparent he 
had no accurate knowledge of himself.” 

Here, however, we encounter. no such difficulty. The 
plaintiff acquired her right long before she leased to 
Hartley, and, as we have seen, had for several months at 
least been in the actual occupancy of the property herself. 
Indeed, so far as appears, only she and her tenants had been 

-in possession of it at any time. We are of opinion, there- 
fore, that Holmes is chargeable with notice of the plaintiff’s 
right to the lot, and that she is entitled to the relief which 
the court below gave. 
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It*is claimed on the part of the plaintiff, that the amount 
found by the court to be due on the lot, and which she is 
required by the decree to pay, is too large. This claim is 
based on the fact of a tender of payment, which it is said 
stopped the accruing of interest. This would have been 
‘o if the tender had been kept good. The allegation that 
it was kept good is denied, and there is no evidence on the 
subject. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JAMES G. TAYLOR, PLAINTIFF AND APPELLANT, v. D. 
G. CouRTNAY ET AL., APPELLEES, AND JOSEPH MAn- 
NING APPELLANT. . 


1. Taxes: REPEAL OF SPECIAL LIMITATION AS TO TAX DEEDS. 
Section 105 of the revenue law of 1869, as amended in 1871, 
which declared that after a lapse of three years from the time of 
recording the treasurer’s deed, the owner of lands should be de- 
barred from commencing or maintaining an action to recover the 
same, was repealed without a saving clause by the revenue law 
of 1879. Hence, unless the party claiming title under the tax 
deed had been in possession three years before the act was re- 
pealed, his title is not aided by the statute. (Cops, J., dissent- 


ing.] 


: REDEMPTION. Where a tax purchaser received @ large 
portion of the taxes paid from the owner of the land, for the re- 
demption on the same, Held, That the owner was entitled to re- 
deem. And a purchaser who took a quit-claim deed for the 
premises, with a statement in the deed of the trust, was charge- 
able with notice. [Coss, J., dissenting. ] 


3. Execution. An execution from which the seal of the court has 
been omitted is not void, but may be amended even after the 
sale is confirmed. 
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‘4, Bonafide Purchaser. Where the holder in possession under 
a tax deed proclaimed at a sale of the premises upon an execution 
against the owner, that he had a deed from such owner for the 
same, and thereby prevented competition, and the purchaser 
knowing these facts purchased the property for very much less 
than its actual value,and then commenced an action to restrain 
the payment of the money, Held, That he was not a bona fide pur- 
chaser and that the owner was entitled to have the sale set 
aside. 


AppPrAL from the district. court of Lancaster gounty. 
Tried below before Pounp, J. 


Lamb, Billingsley & Lambertson, for appellant Taylor. 


1. The limitation clause of the act of February 15th, 1869, 
as amended June 6th, 1871, § 105, General Statutes of 
Nebraska, is no bar to this action, This clause is uncon- 
stitutional. Groubeck v. Seeley, 13 Mich., 329. Walby v. 
Callender, 8 Mich., 430. Quindon v. Rogers, 12 Mich., 
169. Case v. Dean, 16 Mich.,12. The above act of Feb- 
ruary 15th, 1869, was repealed by the revenue act of Sep- - 
tember Ist, 1879, before the right of action was barred, 
and before the defendant Courtnay had acquired any right 
under said limitation act. The tax deed was recorded 
February 13th, 1878. At the date of the repeal, plaintifi’s 
right of action was complete. There was no saving clause 
in said repealing act preserving to the defendant Courtnay 
the time already run. The statute was simply obliterated, 
and the year and a half devoured by the old act, not being 
a vested right, goes for nought. Plaintiff’s right of action at 
the date of repeal was just as complete as if no limitation 
act had been in existence. Upon the advent of the repeal- 
ing statute, the action became re-juvenated, and took a new 
lease of life. 

2. The defendant cannot avail himself of limitation 
clause of the revenue act that went into effect September 
Ist, 1879. Three years have not run since the statute 
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went into effect. You cannot add to the time run under 
the old act the time run under the new, and in this way 
patch up a three years’ limitation, unless there is a saving 
clause in the new act authorizing such a method of compu- 
tation. Coffin v. Rich,45 Maine 507. Battle v. Forbes, 
19 Pick. 578. Scarborough v. Dugan, 10 Cal., 308. 
Johnson v. Meeker, 1 Wis., 382. The uniform rule is 
that statutes of limitation apply to rights of action which 
are to commence in future. Angell on Limitation, § 23. 
There is nothing in the act of September Ist, 1879, that 
extends the provision of the law quoted above to deeds 
made anterior to the passage of said law. On execution 
title, cited: Arnold v. Nye, 23 Mich., 287. Sabin v. Hus- 
tin, 19 Wis., 421. Rose eal. v. D. V. R. Co., 47 Iowa, 
420. People v. Dunning, 1 Wend.,16. Sawyer v. Baker, 
3 Greenleaf, 29. Dominick v. Hacker, 3 Barbour, 17. 


Burr & Marshall, for appellant Manning, cited: Ins. Co, 
v. Halleck, 6 Wall. (U.S.), 558. Swett v. Patrick, 2 Fair- 
field (Me.),179. King v. Baker, 7 La. Ann., 571. Lee 
v. Newkirk, 18 Ill., 550. Hannem v. Thompson, 1 Scam. 
(I11.), 238. Monaghan v. Monaghan, 25 Ohio State, 328. 
Toof v. Bentley, 5 Wend. (N.Y.), 276. Freeman on Void 
Judicial Sales, p. 59, citing Townsend v. Tallent, 33 Cal., 
54. Griffith v. Judge, 49 Mo., 536. Chamblee v. Tarbox, 
27 Tex., 149. Tirman v. Wilson, 6 Johns. Ch., 410. 
Hamilton v. Quimby, 46 IIl., 90. 


J. L. Caldwell and D. G. Courtnay, for appellees, on 
possession and limitation, cited: Eldridge v. Kuehl, 27 
Towa, 161. Douglas v. Tallock, 34 Iowa, 262. Oconto 
Co. v. Jerrard, 46 Wis., 317. Milledge v. Coleman, 47 
Wis., 184. Suydam v. Williamson, 24 Howard, 427. 
Parrett v. Holmes, 12 Central Law Journal, 200. The 
enactment of the revision was not the making of a new 
law, but merely a continuation of the old. Thompson v. 
Reed, 41 Iowa, 48. McDonalds v. Jackson, 55 Iowa, 38. 
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Hall’s application for habeas corpus, 10 Neb., 537. On 
seal to execution, cited: Insurance Co. v. Halleck, 6 Wall., 
588. 


MAXWELL, J. 


The plaintiff claims to be the owner of lot 18 in block 
56 in the city of Lincoln, with the building thereon known 
as the “Clifton House,” and filed his petition against 
Courtnay and wife in the district court of Lancaster county 
to redeem said real estate from certain tax sales under 
which Courtnay holds possession, and to recover the pos- 
session, and for the rents and profits. Courtnay and wife 
answered the petition alleging that they and their grautor 
have been in possession of said premises ever since the 13th 
day of February, 1878, under a tax deed to Harris, Court- 
nay’s grantor, which deed was at the aforesaid date duly 
recorded, and which being recorded for more than three 
years vests a perfect title in the defendants, and also alleg- 
ing that the plaintiff claims title under a sale upon execu- 
tion against one Joseph Manning, the former owner of 
said premises, which sale was void for certain reasons spec- 
ified, but principally because there was no seal upon the 
execution. Manning was permitted to intervene, and filed 
an answer and cross bill claiming to be the owner of the 
premises and setting up certain defenses which will be re- 
ferred to hereafter, and asking for affirmative relief. On 
the trial of the cause in the court below, a decree was ren- 
dered in favor of Courtnay. Manning and Taylor ap- 
pealed to this court. 

The title to the premises in question is in Manning un- 
less it has been divested by the tax deed held by Courtnay, 
or the sherift’s deed held by Taylor. These questions will 
be considered in their order. 

It appears from the record that on the thirty-first day 
of December, 1875, one Charles L. Harris purchased the: 

13 


' 
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“premises in question at private tax sale for the taxes due 
‘thereon for the year 1874, being the}sum of $202.50. 
“There is testimony tending to show that there was an agree- 
ment between Harris and Manning that the latter was to 
be permitted to redeem the premises by paying the amount 
-of taxes and interest as fast as he was able, and the follow- 
ing receipt was given in evidence: 

“$79.20. Rec’d Lincoln, Neb., Sept. 22, 1876, of Joseph 
Manning, Esq., the sum of seventy-nine 20-100 dollars to 
-apply on redemption of lot No. 18 in block Ng. 56, Lin- 
-coln, Neb., sold for taxes of 1874 on the thirty-first day of 


December, 1875. 
“M. R. Jonnson, 


“By W. W. Witson, Agent.” 


Manning appears to have been unable to raise money to 
‘pay the remainder of the redemption money, and on the 
‘thirteenth of February, 1878, Harris obtained a tax deed 
‘from the treasurer of Lancaster county and entered into 
possession, and such possession continued until he conveyed 
‘to Courtnay, on the twenty-third of December, 1879; Court- 
‘nay then took possession under said deed, and has remained 
‘in possession receiving the rents and profits ever since. 
‘The deed from Harris to Courtnay is a quit-claim, and 
-contains this provision: “Provided said D. G. Courtnay 
and his assigns, executors, and administrators shall and will 
save said Charles L. Harris harmless from any and all 
-claim or claims by any person or persons whomsoever for 
rents received or for the use and occupation of said prem- 
ises prior to the first day of January, 1880, and said rents 
-and profits up to that date shall be applied on taxes paid, 
‘repairs done on said premises while the same was occupied 
‘by said Harris under tax and purchase for taxes.” Harris 
received the rents and profits of the premises up to the 
‘time he conveyed to Courtnay. 

Courtnay claims that he and his grantor have been in 
-exclusive adverse possession of said premises for three years, 
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four months, and thirty-three days, under their tax deed, 
before the commencement of this action: and that thereby 
he has obtained an absolute title under the special limita- 
tion of three years of the revenue law. 

See. 105 of the revenue law of 1869, as amended in 1871, 
was as follows: “Any person or persons or county pur- 
chasing any lands or town lots at any private sale for taxes 
levied on lands sold under the provisions of this act, shall, 
after the lapse of three years from the time of recording 
the treasurer’s deed therefor, acquire a complete and per- 
fect title thereto, and all other persons claiming title to any 
such lands or lots shall, after the lapse of three years from 
said date, be debarred from commencing or sustaining any 
action in any court of this state to recover possession of the 
same, and the courts of this state are hereby prohibited 
from entertaining or astening any such action.” Gen. 
Stat., 933. 

This act was repealed in 1879 without a saving clause as 
to limitations, and the following section enacted: “No ac- 
tion for the recovery of real property sold for non-payment 
of taxes shall lie unless the same be brought within three 
years after the treasurer’s deed is made as above provided; 
Provided, That where the owner of such real property sold 
as aforesaid shall, at the time of such sale, be a minor, or 
insane, or convict in a penitentiary, or under any other 

"legal disability, three years after such disability is removed 
shall be allowed such person, his heirs, or legal represent- 
atives to bring such action.” Comp. Stat., 425. 

In State v. McColl, 9 Neb., 203, where the new act was 
copied verbatim from the old, it was held to be a mere con- 
tinuation of the former act—that there was no change in 
the law, citing Fullerton v. Spring, 3 Wis., 671. Wright v. 
Oakley, 5 Met., 406. And this rule undoubtedly applies 
in all cases where the new law contains the same provisions 
as the old. But where the provisions of the two acts are 
entirely dissimilar we are not aware of ary case in which 
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it is held that, upon the repeal of the old law without a 
saving clause, the new act will continue the provisions of 
the old in force. By the terms of the former act it is de- 
clared that after the lapse of three years from the time of 
recording the treasurer’s deed the purchaser shall acquire a 
complete and perfect title to lands purchased, and the claim- 
ant shall be debarred from bringing or the courts from sus- 
taining an action to recover such land; by the present law 
the action must be brought within three years after the ex- 
ecution of the treasurer’s deed. The power of the legisla- 
ture to declare that an owner shall be divested of his prop- 
erty without a hearing, and that the courts of the state in 
a proper case shall not grant him relief, is very doubtful. 
And in no event could it be done under the general title of 
the revenue law. Nor is there anything so peculiarly sa- 
cred about a tax purchase—a purely business transaction— 
as to render it an unfit subject for judicial investigation. 
The legislature may fix a reasonable time within which an 
action shall be brought or the party be barred. The ben- 
efit of the statute, like any other personal privilege, may be 
waived; and will be unless pleaded. But when an act 
merely limits the time within which a bad title will ripen 
into a good one it is not, either in spirit, purpose, or effect, 
a statute of limitations. Cooley on Taxation, 376. We 
hold, therefore, that the revenue law of 1869 as amended 
in 1871 having been repealed without a saving clause be- 
fore it had run in Courtnay’s favor, he derives no benefit 
from the same, and the action-is not barred. 

Second. It is clearly shown that Manning paid to the 
tax purchaser $79.20, under an agreement to redeem. The 
terms do not seem to have been very definitely fixed, nor 
was it necessary that they should be. ‘The money was paid 
and accepted, and the tax purchaser could not, after receiv- 
ing nearly one-half of the tax, proceed to take the title and 
hold as owner. Nor does he seem to have done so. He 
recognized the right of Manning to redeem, and the inser- 
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tion of the peculiar provision in the deed to Courtnay was 
notice to him of any equities which Manning may have in 
the property. Courtnay was not therefore a bona fide pur- 
chaser, and holds the property subject to the right of re- 
demption as hereinafter provided. Objection is made to 
Manning’s right to redeem, because he has not paid the 
amount of redemption money to the treasurer of Lancaster 
county, as required by sec. 119 of the revenue law; but 
the provisions of that section apply only to cases where the 
owner seeks to redeem according to the mode prescribed in 
the statute. In this case’ Manning seeks to redeem under 
the agreement and not under the provisions of section 119. 
That section therefore has no application. 

Third. Taylor claims as purchaser on an execution sale. 
The execution was issued on a deficiency judgment after 
certain mortgaged property had been exhausted. The real 
estate in question was appraised at $5,000; certain tax _ 
liens, including the tax deed in question, were deducted. 
The plaintiff’s bid was $2,250: The statute does not men-. 
tion tax deeds as proper for the appraisers to consider. 
They cannot determine whether the deeds are valid or not. . 
The land is levied upon as belonging to the debtor. The 
appraisers are to value it as his property less the liens which 
the records show to exist against it; not to try titles. Any 
other rule would permit the appraisers, when called upon 
merely to appraise the value of a certain piece of real estate 
and deduct liens, to determine that the debtor had been di- 
vested of his title. The object of an appraisement law is 
to protect the debtor, and the court should see to it that 
the law is carried out in its spirit, and where it is apparent 
that the appraisement has not been fairly made to set the 
sale aside at once. From the cases that come into this 
court it is apparent that not infrequently the appraisers, in- 
stead of confining themselves to their duties under the stat~ 
ute, proceed to determine titles, and thus make the appraise- 
ment law an engine of oppression to the debtor. The sale 
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was confirmed by the court and a deed made to the plain- 
tiff, who at once instituted an action to restrain the sheriff 
from paying the money over, upon the ground that he 
would obtain no title from Manning and therefore he would 
obtain nothing from his purchase. It appears that the ex- 
ecution, although in proper form, did not have the seal at- 
tached to it, and it is claimed that therefore it was void. 
It seems that after the sale and confirmation thereof leave 
was asked and given to amend the execution by attaching 
the seal to the same. Was the execution without a seal 
void? We think not. Itis true a large number of cases 
may be found, principally under the common law, where 
it is held that the absence of a seal, where one is required 
by the statute, will render the writ void. But why should 
it be void if in proper form, issued by the proper officer, 
and upon a valid judgment? It was issued by an officer 
of the court and the neglect was the fault of such officer 
and not of the parties. It has been held that an execu- 
tion was amendable where it was tested the year after its 
issue. Jackson v. Bowling, 10 Ark., 578. Or by correct- 
ing the name of the place where it was tested. Simons v. 
Gurney, 5 Taunt., 605. Porter v. Goodman, 1 Cow., 413. 
Or where the seal, as in this case, was omitted. Arnold v. 
Nye, 23 Mich., 286. Corwith v. State Bank, 18 Wis., 560. 
Bridewell v. Mooney, 25 Ark., 524. Sawyer v. Baker, 3 
Me., 29. The writ is clearly amendable by affixing the 
seal to the same, and being so it is not void. And the 
amendment being matter of mere form, which did not af- 
fect the substantial rights of the parties, related back to the 
time of issuing the execution. This objection therefore is 
not well taken. 

Fourth. A more serious objection is made to the plain- 
tiff’s title in the fact that the property is shown to have 
been worth at the time of the purchase about $10,000; that 
Courtnay by stating that he had a deed from Manning for 
the property, prevented those who desired to purchase 
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from bidding; that had there been competition the prop- 

erty would have sold for a very much larger sum; that the: 
plaintiff was aware of this statement and took advantage of 
it to obtain the property for a sum greatly below its value; 
that then instead of relying on his title, he at once insti-- 
tuted proceedings to determine whether or not Courtnay 

had a deed from Manning for the premises. If he had,. 
then the plaintiff asked for a return of the purchase money.. 
He evidently was not a purchaser in good faith, and he- 
recognized this fact as the evidence shows, by offering Man- 

ning since the sale was made, $2,000 to convey his inter- 

est. The confirmation of a sale merely applies to the reg- 

ularity of the proceedings. It does not affect equitable: 
grounds for relief which prevented a fair sale, and which. 
were unknown to the parties, and not before the court when: — 
the sale was confirmed. It is the duty of a court to see- 
that sales under its process are fairly conducted, competi- 

tion invited and encouraged, and that no undue advantage- 
is obtained over the debtor. It is very clear that an un- 

due advantage over Manning was obtained in this case, for: 
which the sale must be set aside. 

The judgment of the district court is reversed, the sale of 
the premises to Taylor set aside, and Manning will have 
leave upon the payment of all taxes and interest, to redeem. 
from the tax sale. As Courtnay has been in possession for: 
several years, receiving the rents and profits, it will be nec- 
essary to appoint a referee to take and state an account be-- 
tween the parties. A decree will be entered. in this court. 
in conformity to this opinion. 


DECREE ACCORDINGLY. 
Lake, Cu. J., concurs. 


Cogs J., dissents from the first and second clauses of the- 
syllabus, 
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ADELINE KEENE, PLAINTIFF IN ERROR, V. Hans SaL- 
LENBACH, DEFENDANT IN ERROR. 


1. Attachment: LIEN. Where an attachment is levied upon real 
estate belonging to the debtor, whether held in his own name or 
not, the attaching creditor acquires a lien upon the interest of the 
debtor in the land which he may enforce after he recovers judg- 
ment. 


2. Fraudulent Conveyance: SERVICE BY PUBLICATION. Lands’ 
in this state which have been conveyed to a non-resident of the 
state, to hinder or defraud creditors, may be subjected to the 
payment of the debts of the actual owner thereof, and service 
may be had upon the holder of the legal title residing out of the 
state, by publication. 


. 3. Sale on Execution: RIGHTS OF PURCHASER. Where, under 
a judgment on constructive service, certain lands were found to 
belong to the debtor, and were subjected to the payment of the 
judgment, anda sale was had and the lands sold to a bona fide 
purchaser, Held, That he was entitled to protection, although 
afterwards the judgment was vacated and set aside. 


Error to the district court for Lancaster county. Tried 
below before Gastin, J., sitting for Pounn, J. 


Brown & Ryan Brothers, for plaintiff in error, cited; 
Milhop & Kingman v. Doane et al., 31 Iowa, 400, and 
cases cited. Frazier v. Mills, 10 Neb., 113. Morrill v. 
Taylor, 6 Neb., 246. Galway, Semple & Co. v. Malchow, 
7 Neb., 285. Mansfield v. Gregory, 11 Neb., 298. Bes- 
sett v. St. Albans Hotel Co., 47 Ver., 313. Day v. Wash- 

. burn, 24 Howard, 352. Dodgev. Griswold, 8 N. H., 425. 
Mills v. Block, 30 Barb., 550. Almy v. Platt, 16 Wis. 
172. Weinland v. Cochran, 9 Neb., 480. Orowell ». 
Horacek, 12 Neb., 622. Williams v. Lowe, 4 Neb., 382. 


Lamb, Billingsley & Lambertson, for defendant in error, 
cited: Greenway v. Thomas, 14 Tll., 271. Getsler v. Sar- 
oni, 18 Ill., 511. Dewey v. Eckert, 62 Ill., 218. Wil- 
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liams v. Michenor, 11 N. J. Eq., 520. Drake on Attach- 
ment. Cooper v. Reynolds, 10 Wallace, 308. Civil Code, 
§ 82. Howard v. Entreken, 24 Kan., 428. Taylor v. 
Boyd, 3 Ohio, 354. 


MaxweEt., J. 


This is an action of ejectment brought by the plaintiff 
against the defendant in the district court of Lancaster 
county to recover the possession of the east half of the 
south-west quarter of section 22, in township 10, range 7 
east. Judgment was rendered in the court below in favor 
of the defendant. 

It appears from the record that in 1874 Hiram B. 
Keene and Nathaniel 8. Keene, who were engaged in bus- 
iness in this state, became insolvent. Actions by attach- 
ment were commenced against them by some of their cred- 
itors, personal service being had, and the land in question 
attached as their property, although the legal title to the 
same was in the name of Josiah Keene, the father of said 
Hiram and Nathaniel. Judgments were afterwards re- 
covered in these actions, and executions issued thereon, 
which were returned unsatisfied. Said judgments were as- 
signed to one Clinton B. Jacobs, who filed a creditor’s bill 
against Josiah, Hiram, and Nathaniel Keene seeking to 
subject the land in controversy to the payment of the judg- 
ments. 

Josiah Keene being a non-resident of the state, service 
was had upon him by publication. It is alleged in the 
creditor’s bill that the attachments were never discharged, 
but remain in full force; that at the date of the levy of 
said attachment, the real estate above described belonged 
to Nathaniel S. Keene and Hiram B. Keene, although the 
legal title to the same was in the name of Josiah Keene; 
but that he was not the owner thereof, nor ever possessed 
any interest therein; that the title to said land was placed 
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in his name by Nathaniel S. Keene and Hiram B. Keene 
for the purpose of hindering, delaying, and defrauding 
their creditors, ete. The prayer of the petition is to ex-. 
clude Josiah Keene from all right, title, or interest in said. 
land and to subject the same to the payment of the afore-. 
said judgments. A decree was rendered as prayed, and the 
land ordered to be sold as the property of Hiram B. 
Keene and Nathaniel S. Keene. A sale was thereafter 
had and confirmed, and the defendant became the owner of 
said land, while the above decree was in full force, and 
it is clearly shown that he purchased in good faith. In 
September, 1877, Josiah Keene died, having made a will 
wherein he devised the land in question to the plaintiff. 

In 1880 she made application to open the default in the- 
case of Jacobs v. Nathaniel 8. Keene, Hiram B. Keene,. 
and Josiah Keene, and the application being granted, she 
filed an answer, and it was afterwards determined that the: 
land in dispute was the property of Josiah Keene, and. 
not of Nathaniel S, Keene and Hiram B. Keene. 

The power of the court, upon proper application to ap- 
ply property within its jurisdiction to the payment of debts, 
is unquestioned. ‘Two questions therefore are presented by 
the record. First, Can a creditor’s bill be sustained after- 
judgment to subject lands previously attached as the debt-. 
or’s, but held in the name of another who is a non-resident,. 
to the payment of a judgment? Second, Is a bona fide- 
purchaser under a judgment, declaring the lands to belong: 
to the debtor, protected, the judgment being in full force, 

_ and no appeal having been taken? 

In Weil & Cahn v. Lankins, 3 Neb., 384, a creditor- 
levied an attachment upon certain real estate as belonging: 
to the debtor, and at once, before he had recovered judg- 
ment, filed a creditor’s bill to set aside certain alleged 
fraudulent conveyances of the attached real estate. It was. 
held that the action would not lie, because the plaintiffs 
claim was a mere demand and had not been reduced to 
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judgment, Such demand might be one for which the 
remedy by attachment would not lie, as for slander, mali- 
cious prosecution, etc., or it might be entirely unfounded. 
It therefore lacks the certainty which the law requires as 
one of the grounds upon which to found a creditor’s bill. 
But where sufficient cause is shown for an attachment, and 
one is issued and levied upon real estate belonging to the 
debtor, whether held in his own name or not, the creditor 
acquires a lien upon the interest of the debtor in the land,. 
which he may enforce after the recovery of judgment. 
Where in such case it is necessary to set aside a convey- 
ance alleged to be fraudulent as to creditors, an action may 
be commenced for that purpose against the alleged fraud-. 
ulent grantee and other proper parties, and it is the duty 
of the court to render such decree in the premises as the 
testimony will justify. The fact that the party holding 
the legal title to the land is a non-resident of the state is 
not material if the property is within the jurisdiction of 
the court, as the statute in such cases provides for service 
by publication. The court therefore had jurisdiction and . 
its jadgment until vacated or reversed was valid, and suffi- 
cient to justify a sale of the premises under the attach- 
ment. 

2. The objection that the plaintiff herein, after the de- 
fendant had purchased the land in controversy, appeared 
in the case of Jacobs v. Keene and filed an answer therein, 
and it was afterwards found that Josiah Keene was the 
owner of said land, and not Nathaniel 8. and Hiram B. 
Keene, does not affect the defendant’s title, although it may 
perhaps be sufficient to enable the plaintiff to recover dam- 
ages against Jacobs. But the statute provides that a bona 
fide purchaser shall be protected. This question was be- 
fore the court in Scudder v. Sargent, ante p. 102, and it 
was held that a purchaser under a judginent subsequently 
opened is not affected by the vacation of the judgment. 
We adhere to that decision as a proper construction of the 
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statute. There is no error in the record and the judgment 
is affirmed. 
JUDGMENT AFFIRMED, 


THE other judges concur. 


WALLINcrFoRD, SHAMP & Co., PLAINTIFFS IN ERROR, 
v. L. C. Burr, DEFENDANT IN ERROR. 


1. Sale. When anything remains to be done between the buyer 
and seller before the goods are to be delivered, a present right of 
property does not attach in the buyer. 


: EXECUTORY CONTRACT. An agreement to sell and 
transfer property at prices to be afterwards determined, is an 
executory contract. 


Error to the district court for Lancastercounty. Tried 
below before Gasiin, J., sitting for Pounp, J. 


Brown & Ryan Brothers, for plaintiffs in error, cited, 
inter alia: MeDonald v. Hewitt, 15 Johns., 349. Kein’ 
v. Tupper, 52 N. Y., 550-552. Strauss v. Ross, 25 Ind., 
300. Schneider v. Westerman, 25Ill.,514. Shaw v. Nudd, 
8 Pick., 9. Hunter v. Hutchinson, 7 Pa. St.,140. Demp- 
sey v. Gardner, 127 Mass., 381. Watson v. Rogers, 53 
Cal., 401. McCoy v. Clapp, 47 Iowa, 418. Benjamin 
Sales, § 320 ef seg., 374 and cases cited. Langdell Sel. 
Cases, 464, 529, 1010. 2 Sutherland Damages, 353. 
Barrett v. Turner, 2 Neb., 174. Goodman v. Kennedy, 10 
Id., 272. 


O. P. Mason, for defendant in error. 
MaXwELL, J; 


In January, 1882, the plaintiffs and one Henry Keefer 
entered into an agreement, as follows: ‘It is hereby stip- 
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ulated and agreed between Henry Keefer, as party of the 
first part, and J. Shamp, J. S.. Wallingford, and J. Delos 
Brown, as parties of the second part, that said party of the 
first part shall sell and transfer to said parties of the second 
part certain goods and implements, including cultivators, _ 
plows, harrows, and such other salable implements as he 
may have and own, at actual cost of said goods to him, said 
cost to include’ carriage of goods but no storage. Also 
transfer to said parties of the second part the lease held by 
him on the building he now occupies, also his good-will in 
trade. Also to sell the said parties of the second part one 
team of horses and two second-hand spring wagons at such 
reasonable prices as may be agreed upon. And the said 
parties of the second part agree to receive said goods as per 
said stipulation, and pay to the said party of the first part 
for said goods one thousand dollars cash, and whatever 
balance may be coming to him from them at any time be- 
tween this present date and January Ist,.1883, as may be 
agreed on, the prices of said goods aforementioned to be 
decided by his bills, contracts, and discounts on the lines of 
goods in which they are included. Said party of the first 
part further agrees not to enter into or conduct any farm 
implement business in this city for the space of two years 
from this date. Said parties of the second part further 
agree to assume such of said first party’s contracts with 
manufacturers for the sale of their goods for 1882 as they 
may be able to renew. Said party of the first part further 
agrees that on all contracts made with parties for weighing 
and room rent, on which he may have received advanced 
moneys, to return or pay to the parties of the second part 
such part of said money as may apply for work or rent of said 
rooms after date of transfer of said business to said parties, 
“Tn witness whereof we hereunto subscribe our names, 

“Henry KEEFER, 

“J. S. WaALLINGForD, 

“J. SHAMP, 

“J. D. Brown.” 
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Keefer was engaged in the business of selling farm ma- 
chinery in Lincoln, and owned some of the implements and 
articles kept by him for sale, and also kept for sale goods 
on commission. The work of making an invoice of the 
stock commenced on the ninth of January, 1882, and seems 
to have continued until the seventeenth, when it was com- 
pleted and the prices agreed upon. It appears that the 
‘plaintiffs required a bill of sale in order that there would 
be no mistake about the property they had purchased from 
Keefer and that which he held on commission. Keefer 
seems to have consented to this, and it was agreed that 
Shamp should go to an attorney’s office and have one pre- 
pared. Shamp thereupon went to an attorney’s office and 
had a bill of sale prepared, and returned to the store, and 
while Keefer was examining the same preparatory to sign- 
ing it, the sheriff camegin with an execution against Keefer 
& Lindley, and levied upon the goods as belonging to 
‘ Keefer, and sold’ the same upon said execution, the aggre- 
gate amount of the sales being the sum of $1,485.85. 
Keefer thereupon assigned the above contract and all his 
rights thereunder to the defendant in error, who brought 
this action thereon, and on the trial a verdict was rendered 
in his favor for the sum of $2,529.28. A motion for a 
new trial having been overruled, judgment was entered on 
the verdict. 

The only question for determination is, was the sale to 
the plaintiffs in error complete when the execution was 
levied? It will be observed that the agreement copied 
above does not purport to be acompleted sale. It is merely 
an agreement that the party of the first part shall sell and 
transfer his goods and business to the parties of the second 
part, and transfer the lease of the store and good-will to 
them, and to sell one team of horses and two spring wagons 
at such reasonable prices as maybe agreed upon. So, the 
parties of the second part are to receive said goods as per 
said stipulations, and to pay $1,000 in cash and the balance 
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with interest, at. not to exceed seven per cent at such time 
as may be agreed on between that time and January Ist, 
1883. Such a contract: is merely executory. And al- 
though afterwards the terms were agreed upon, still the 
contract was not completed by the execution of the bill of 
sale and the delivery of the goods to the plaintiffs in error 
and payment of the $1,000 cash, nor was any evidence of 
_ indebtedness given for the balance due. A clear prepon- 
derance of the evidence shows that Keefer was to execute a 
dill of sale of the goods sold, and that he was examining 
the same preparatory to signing it when the execution was 
levied. If anything remains to be done between the 
buyer and seller a present right in the property does not 
attach in the buyer. 2 Kent’s Com., 495, and cases cited. 
In this case it is clear that the parties themselves did not 
consider the sale complete at the time the execution was 
levied. Mr. Keefer not having delivered the property in 
any manner, the title had not passed to the plaintiffs in 
error. 

In October, 1879, one A. W. Chilcot commenced an ac- 
tion in the district court of Lancaster county against Henry 
Keefer and Samuel P. Lindley, as partners, and recovered 
a judgment for the sum of $4,047.74, with 12 per cent in- 
terest and $120 attorney fees. To obtain this judgment 
the attorney for Chilcot entered into the following agree- 
ment: 

“A, W. Chilcot \ In the district court of the second 


Vv. judicial district in and for Lan- 
Keefer & Lindley. caster county. 


“In consideration of one dollar to me in hand paid, I 
hereby agree not to issue execution in this case against the 
individual property of Henry Keefer, and do hereby re- 
lease the individual property of Henry Keefer from the 
lien of the judgment to be obtained in this suit, without 
prejudice to my lien and right of execution against the 
property of the late firm of Keefer & Lindley, and without 


9 
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prejudice to the right of contribution of S. P. Lindley 
against Henry Keefer. 


“Lincoln, Oct. 3, 1879. ore 
“A. W. Cuicor, 


“By L. C. Burr, 
“Specially authorized to act for above stipulation.” 

The testimony tends to show that the object of recover- 
ing the judgment was to obtain a lien upon a lot claimed . 
by Keefer & Lindley. The execution under which the 
property in question was sold was issued ‘on the above 
judgment. The above agreement of Chilcot’s attorney was 
read to the court but not admitted in evidence. Some 
stress, however, is laid upon it in the defendant’s brief. 
As between Keefer and Chilcot, if the attorney was duly 
authorized and there was a sufficient consideration, as by 
the surrender of a valid defense, or in any other way, there 
is no doubt of its validity. But these plaintiffs could not 
iake advantage of the agreement. It was for Keefer to do 
so, and prevent the sale of the goods upon the execution. 
The defendant claims that he purchased the claim in ques- 
tion relying upon the plaintiff’s admissions of indebtedness. 
It is very clear, however, that he knew, or with proper in- 
quiry could have known, all the facts in the case, and is 
not an innocent purchaser. He took only the interest pos- 
sessed by Mr. Keefer in theclaim. The property was sold 
as belonging to Keefer, and, so far as appears, without ob- 
jection from him. His debt to the amount realized for the 
property has been satisfied. Unless it is satisfactorily shown. 
that he had delivered the property—done all that he was. 
to do to part with the title—it must be treated as his prop- 
erty which was applied to the payment of his debt. The. 
plaintiffs in error should not be required to pay for prop- 
erty that they did not receive, unless through their own. 
fault it was lost. This we think the proof fails to show. 
But for the goods obtained by them which were held on 
commission, for the store and good-will, and any other 
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property they may have received, they are liable. They 
are not liable, however, for the property sold by the sheriff. 
The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


. 


REVERSED AND REMANDED, 


THE other judges concur. 


Quin BoHANAN, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: PLEA IN ABATEMENT. A pleain abatement 
may be signed by the prisoner's attorney. If so signed, and ver- 
ified by the prisoner, it is sufficient. 


; —~—. If the plea contain a material averment on 
which issue is joined, it is error for the court to refuse the pris- 
oner a trial of it. 


ad 


NEW TRIAL, Theruling of the court on a plea in abate- 
ment is not ground for a motion for a new trial. 


Jurors. The “list” of persons prepared by the commissioners, 
from which jurors are drawn, may be made on the basis of the 
vote of the several precincts at the last general election. 


~ 
. 


———: CHALLENGE OF. Although there may be error in over- 
ruling a challenge to a juror for cause, yet if the prisoner be not 
compelled to exhaust his peremptory challenges to exclude him 
from the panel, it is error without prejudice. 


» 


Instructions to Jury. Instructions examined and sustained. 


= 


Murder in Second Degree. -A malicious killing, although 
done upon a sudden quarrel and in the heat of passion, is, at 
least, murder in the second degree.- 


Error to the district court for Lancaster county. Tried: 
below before Pounp, J., where the prisoner was convicted 
of murder in the second degree and sentenced to the peni- 
tentiary for life. 
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Mason & Whedon, for plaintiff in error. 
Isaac Powers, Jr., for defendant in error. 
Lakes, Cua. J. 


Taking up the errors alleged in the order of their pres- . 
“entation by the prisoner’s counsel, the first to be considered 
. is the one assigned upon the plea in abatement. 

The record contains the plea, the reply of the district 

-attorney thereto, and a demurrer to thereply. Also a mo- 
ction, filed subsequently to the demurrer, to require the re- 
“ply to be made more definite. The demurrer and motion 
were overruled; whereupon the prisoner asked leave to sign 
-his plea in abatement, which was overruled. It had already 
been signed by his attorneys. Exceptions were taken to 
‘these several decisions. 

There was no error in refusing the personal signature of 
the prisoner to the plea. The signature of his attorneys 
was sufficient, it having been duly verified by his own 
oath. Besides, even if in order to have been technically 
-correct the personal signature of the prisoner in place of 
that of his attorneys had been necessary, this technicality 
was waived by the filing of the reply. It was thereby ac- 
cepted by the prosecution as sufficiently formal, and the 
only question concerning it was that of merit. 

The plea in abatement asserts the illegality of the grand 
_jury in this, that the “list” of persons from which the ju- 
rors were drawn was not composed of persons taken in 
due proportion from cach of the several precincts of the 
-county, as directed by sec. 658, of the code of civil proce- 
-dure, That the disproportion was from one to three, more or 
less, in several of the precincts. The plea simply asserts 
this departure from the required ratio, and that it was 
-caused by a total “disregard of the law” by the county 
-comniissioners in making the list. 
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To all of this the district attorney by his reply opposed 
what is in effect a general denial. The first clause of his 
reply is in terms a general denial; and by the second 
clause, it is simply alleged in substance that the commis- 
‘sioners made the selection, ‘“‘as nearly as could be, a pro- 
portionate number from each precinct in said county.” 
‘There is no mention of how, or on what particular basis, the 
ratio adopted by the commissioners was determined. In 
this respect, if the law had been really observed, the reply 
might have been improved upon. If the commissioners 
‘took the best means at their command, as for instance, the 
vote of the precincts at the last general election, the reply 
should have so stated. In that case, if the apportionment 
conformed to it as nearly as practicable, it would have 
been valid, although not conformable to the actual ratio of 
qualified voters then living in theseveral precincts. Polin 
v. The State, 14 Neb., 540. 

Although they are somewhat crude, the pleadings pre- 
sent an issue of fact squarely as to whether the list of jurors 
was properly selected. And on this issue, the prisoner had 
‘the right to produce the evidence he offered, and be 
heard. If the disproportion alleged on the one hand and 
.denied on the other actually existed, on the basis adopted 
by the commissioners, or, if they adopted no basis at all, or 
.an unfair one, and there existed in fact the alleged dispro- 
portion as to persons in the several precincts qualified to 
‘serve as jurors, then the list was illegal and the plea well 
taken. Such being the condition of the pleadings, and the 
‘character of the issue made by them, the ruling of the 
-court in denying a trial of it was clearly erroneous. 

But, it has been suggested that inasmuch as this point 
was not made in the motion for a new trial, it was waived 
.and is not now available to the prisoner. This, however, 
is a mistake. The idea is based upon a misconception of 
the province of a motion for a new trial, by which only 
‘such rulings as are inade during the trial proper, are intendeg 
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to be reviewed, and corrected by granting it. “A new 
trial, after verdict of conviction, may be granted on the 
application of the defendant, for any of the following rea- 
sons, affecting materially any of his substantial rights: 
First. Irregularity in the proceedings of the court or 
the prosecuting attorney, or the witnesses for the state, or 
any order of the court, or abuse of discretion, by which the 
defendant was prevented from having a fair trial. Second. 
Misconduct of the jury or the prosecuting attorney, or of 
the witnesses for the state. Third. Accident or surprise 
which ordinary prudence could not have guarded against. 
Fourth. That the verdict is not sustained by sufficient 
evidence, or is contrary to law. Fifth. Newly discov- 
ered evidence, material for the defendant, which he could 
not with reasonable diligence, have discovered and pro- 
duced at the trial. Sixth. Error of law occurring at the 
trial.” Criminal code, § 490. 

The grounds here enumerated are the only ones for 
which a new trial can be properly moved, and it is very 
clear that neither of them embraces a ruling on a plea in 
abatement, or any other not made during the trial. The 
object of this plea was to prevent atrial, and if it had 
prevailed, such would have been its effect. And the rul- 
ing on it is no more subject to review by a motion fora 
new trial, than is the overruling of a demurrer to a peti- 
tion in a civil action, which no one surely would think of 
coniending for. Rulings respecting the indictment, or 
after verdict, are subject to review on error without bring- 
ing them to the notice of the court a second time. 

Several questions are presented respecting the compe- 
tency of petit jurors, some of which deserve notice. The 
juror J. H. Simmons was challenged on behalf of the pris- 
oner for the reason that on his voir dire examination he 
answered that he could not presume the prisoner “to be 
innocent.” Theentire examination of this juror shows him 
_ te have heen whollv impartial. He swore positively that 
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he had no opinion as to the prisoner’s guilt or innocence, 
and knew nothing of the case except that the deceased had 
been killed. On his cross-examination by counsel for the 
prisoner he was asked: “Do you, or do you not presume 
him innocent?” and answered: “TI could not say as to 
that, because I have not heard the particulars of the case 
one way or the other, and have nothing for me to pass an 
opinion on.” This question followed: “As far as you are 
concerned, you have no presumption regarding the defend- 
ant?” The answer was, “I have not.” In answer to 
other questions the juror insisted that he had “no opinion, 
one way or the other,” and could not “presume him to be 
innocent or guilty.” It is evident that in his seyeral 
answers he used the word “presumption” as synonymous 
with “opinion,” and the two interchangeably. The form 
of the questions put to him tended somewhat to lead him 
to this mistake. There is nothing, however, in anything 
he said to indicate the least unwillingness to extend to the 
prisoner the presumption of innocence until shown to be 
guilty by evidence. And these remarks are applicable to 
one or two other jurors who were retained against the 
prisoner’s objection. 

The examination of William Burling shows that he 
could not be positive whether he had read the testimony 
taken at the coroner’s inquest or not. But he had an opin- 
ion on the question of the prisoner’s guilt which would re- 
quire testimony to remove, and he would not, although 
seemingly pressed to do so by the presiding judge, swear 
positively that, notwithstanding his opinion, he felt able to 
render a fair and impartial verdict on the law and evidence 
given in court. The challenge of this juror for cause ought 
to have been sustained, but as he did not sit in the case, 
having been excused or challenged peremptorily, and it not 
being shown that to exclude him the prisoner was compelled 
to exhaust his right of challenge, the overruling of it caused 
no injury. 
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We see no errors respecting the impaneling of the jury 
for which the verdict should be set aside. 

Several of the exceptions relate to the charge of the 
court to the jury. The second instruction given was ex- 
cepted to. It was as follows: ‘To constitute murder in 
the first degree there must have been an unlawful killing, 
done purposely and with deliberate and premeditated mal- 
ice. Ifa person has actually formed the purpose mali-. 
ciously to kill another, and deliberated and premeditated 
upon it before he performs the act, and then performs it,. 
he is guilty of murder in the first degree, however short 
the time may have been between the formation of the .pur- 
pose and its execution. The length of time that intervenes. 
between the time such purpose is formed and its execution 
is not material.” 

Under the evidence we think this instruction was war- 
ranted. The jury would have been justified in finding 
that, between the commencement of the quarrel and the 
shooting of deceased, there was length of time sufficient for 
the prisoner to have formed the purpose to kill and to have 
deliberated upon it. The time was by no means inappre- 
ciable, by the decided weight of the evidence and the ques- 
tion of whether the killing was done with deliberation and 
premeditation was properly left to the jury. Aud for these 
reasons, too, the second instruction tendered on behalf of the 
prisoner, to the effect that the evidence would not warrant a 
finding of murder in the first degree, was properly refused. 

The court was also requested to instruct the jury that, 
if the killing were done “upon a sudden quarrel and in the 
heat of passion, they should find the defendant guilty of 
manslaughter only.” This was refused, and properly, too, 
for the reason that it ignored completely the effect of mal- 
ice, if that were found to have accompanied the act. A 
malicious killing, although done upon a sudden quarrel 
and in the heat of passion, is murder in the second degree 
at least. 
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The court was also requested to give the following, which 
was refused: “Manslaughter is the unlawful killing of’ 
another without malice, either express or implied, which. 
may be either involuntary, upon a sudden heat of passion, 
or inadvertently, upon the commission of some unlawful 
act.” 

Asa general definition of manslaughter under our stat- 
ute this,was correct. But it was faulty in this, that the 
last clause had no application to the evidence. There was 
no pretense that the act was done “inadvertently upon the- 
commission of some unlawful act.” This instruction was, . 
therefore, rightly refused. 

For the error in denying the prisoner a trial of the issue- 
taken on his plea in abatement, the judgment must be re- 
versed, the verdict set aside, and the cause remanded to- 
the court below for further proceedings conformable to this- 
opinion. 

REVERSED AND REMANDED. 


THE other judges concur. 


GrorceE T. HUNTER ET AL., PLAINTIFFS IN ERROR, V.- 
JOHN C. SOWARD, DEFENDANT IN ERROR. 


1. Attachment: GrouND FoR. The fact that a debtor designs to - 
sell his property, or to remove it beyond the jurisdiction of a. 
court, when not accompanied by an intent to defraud his cred- 
itors, is not ground for an attachment. 


Affidavits examined, and the order of the district judge- 
discharging the attachment sustained. 


Error to the district court for Hamilton county. Heard. 
below before GEoRGE W. Post, J. 


P. Likes and J. H. Smith, for plaintiffs in error. 
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Hainer & Kellogg and John D. Hayes, for defendant in 


error. 
Lake, Cu. J. 


This is a petition in error from Hamilton county. The 
matter complained of is an order of the judge of the district 
court, made at chambers, dissolving an attachment of prop- 
erty. The affidavit for the attachment was made by one 
of the plaintiffs; and it stated as a reason therefor that the 
defendant was “about to remove” and “dispose of his 
property, or a part thereof, with the intent to defraud his 
creditors.” 

The plaintiffs’ demand in the action, as described in the 
affidavit, was for “the sum of four thousand four hundred 
and fourteen dollars and ninety-six cents, now due and 
payable from the defendant upon certain promissory notes, 
bills of exchange, and receipts for money advanced by 
plaintiffs to defendant at his request.” 

The motion to dissolve was upon three grounds, viz.: 
1st, That the alleged cause of action was not one ou which 
an order of attachment could rightfully issue. 2d, That 
the bond given by the plaintiffs was defective. 3d, That 
the facts alleged in the affidavit for the attachment were 
untrue. There is no merit in the first point, so far as we 
can discover. The pleadings in the main action are not in 
the record before us; nor are the instruments on which the 
action was brought. Their names and description alone, 
however, import ‘that they are for the payment of money, 
which may be enforced by attachment where proper cause 
is shown. The question raised upon the bond was disposed 
of by an amendment, so that, apparently, the only one left 
for consideration is that of the merits of the attachment as 
disclosed by the several affidavits considered by the district 
judge. To these we will give our attention. 

The only additional showing to that above stated, made 


© 
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by the plaintiffs, was, substantially, that after incurring . 
his obligations to the plaintiffs he had advertised a sale of 
his personal property at auction, sold some of it accord- 
ingly, and had put his real property in charge of an agent 
for sale, with the oft avowed design of going ‘to Wyoming 
territory to go into the cattle business.” Also that he had 
at different times stated to the plaintiff Tate that he “ never 
intended to pay the plaintiffs anything, or any part of their 
said claim against him,” for the reason “that if he did, it 
would break him up,” and “that he would. just as soon be 
broken up lawing as in paying the plaintiffs’ claim against 
him.” These alleged statements of the defendant, except 
those as to his design to go to Wyoming, are shown only 
by the affidavit of the one to whom they are said to have 
been made—James Tate. 

* On the part of the defendant, the alleged indebtedness to 
the plaintiff is denied by him. He also denies that he 
made the statements which James Tate ascribes to him. 
He admits, however, that it was his intention to go west, 
with the view of engaging in the cattle business, and to 
this end he had offered his ]and for sale. He also shows 
by his own affidavit, which is not opposed by any but that 
of the plaintiff Tate, that this design to go to Wyoming 
was formed before the transactions out of which his alleged 
indebtedness arose took place, and that he had previously 
begun to arrange his affairs accordingly. He also shows, 
and it is not disputed, that, aside from the plaintiff’s de- 
mand, he was owing only five thousand one hundred and 
ninety-four dollars and fifty cents, and was possessed of 
property, personal and real, of the value of twelve thousand 
seven hundred dollars. 

As to the auction sale of his personal property, or rather, 
a portion of it, he shows by his own oath, corroborated by 
most of his creditors (save the plaintiffs), who advised him 
to it, that it was “the most advisable and feasible plan” he 
could pursue for paying his debts, which were then somewhat 
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pressing. The plan adopted by him and followed on the 
advice of his principal creditors was, to make a public sale 
of his property on time, taking good security therefor, and 
discount the notes so received, and with the proceeds thereof 
pay the whole or a purtion of the debts so by him at that 
time owing. 

Pursuant to this scheme he sold some sixteen hundred. 
dollars worth of his personal property, and applied the 
proceeds faithfully toward the payment of his debts. It is 
true, as the plaintiffs say, that none of the money went to 
them; but this is accounted for by the fact that theirs was. 
a disputed claim. There was no pretense, however, that 
the defendant had not enough property to pay all of his- 
debts, including the full amount of the plaintiffs’ demand. 
Indeed, by his own undisputed showing, it was established 
that he had enough for this purpose and over four thousand . 
dollars to spare, so that any judgment they were possibly en-- 
titled to could have been collected, by an ordinary execution. 

To sustain the attachment, there was really nothing shown 
but the facts that he refused to recognize the plaintiffs’ de- 
mand as a binding obligation, and proposed, if he could 
sell his real estate for a satisfactory price, to remove to the- 
territory of Wyoming and “go into the cattle business,” 
The defendant’s purpose to “remove” and “dispose of his. 
property” was established; indeed it was conceded; but 
the charge that this was accompanied with a “fraudulent: 
intent” was not. The fact that a debtor has formed a de-- 
sign to remove his property beyond the jurisdiction of a 
zourt, or out of the state even, when not accompanied by 
an intent to defraud his creditors, furnishes no ground for: 
an attachment. Steele v. Dodd, 14 Neb., 496. 

Weare of opinion that the ruling of the district judge 
was right, and it is affirmed. 


ORDER AFFIRMED. 


ALL of the iudges concurred. 
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ALBERT HALLIDAY, PLAINTIFF IN ERROR, V. B. B. 
BRIGGS, DEFENDANT IN ERROR. 


1. Warranty. To make a representation of the vendor, as to the 
quality of the thing sold, a warranty, it must have been relied 
on by the vendee. 


2, ———. Ifthe vendor merely give his opinion or judgment upon 
a matter of which he has no special knowledge, and on which 
the buyer may be expected also to have an opinion and to exer- 
cise his judgment, it is not a warranty. 


If there be any doubt upon the evidence whether 
the seller intended to make an affirmation, or to express his 
own opinion merely, the matter should be submitted to the 


jury. 

4. New Trial: CUMULATIVE EVIDENCE. A new trial will not be 
granted on the ground of newly discovered evidence which is 
merely cumulative. 


Error to the district court for Gage county. Tried 
below before WEAVER, J._ 


Colby & Hazlett and A. H. Babcock, for plaintiff in 
error. Third instruction. 1 Hilliard Torts, 11, 12, 34. 
Pomery Rem., § 559. 1 Parson’s Cont., 576, n. “h.” 
Miller v. Nichols, 5 Neb., 478. Little v. Woodworth, 8 Id., 
281. Fourth instruction. Smith v. Justice, 13 Wis., 674. 
Hilliard Sales, 342. 


J. E. Bush, J. N. Rickards, and Hurley & Orane, for 
defendants in error, cited: Adams v. Johnson, 15 IIl., 345. 
Hawkins v. Berry, 5 Gil., 36 (Ill.) Towell v. Gatewood, 
2 Scam., 23 (Ill.) Hahn v. Doolittle, 18 Wis.,196. Smith 
v. Justice, 13 Wis., 671. Reed v. Hastings, 61 Tll., 266. 
Carondelet Iron Works v. Moore, 78 Tll., 65. Baker v. 
Henderson et al., 24 Wis., 509. Shakelton v. Lawrence, 
65 Ill, 175. 2 
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Lake, Cn. J. 


This was an action on an alleged warranty in the sale of 
two horses by the defendant to the plaintiff. It was al- 
leged in the petition and denied in the answer, that as an 
inducement to the purchase, the defendant warranted the 
horses to be “all right, sound and free from disease,” and 
that the “plaintiff, relying upon said warranty, purchased 
said horses from the defendant for the sum of sixty dol- 
lars,” ete. That the “horses at the timeof the sale were dis-- 
eased and unsound in this,” that both of them “had a conta- 
gious and infectious disease, known as the Texas mange, or - 
Spanish fever, of which disease one of said horses soon after 
said purchase died, and the other became worthless,” ete. 
The trial resulted in a verdict and judgment for the defend- 
ant. There was a motion for a new trial which was over- 
ruled, and several questions thus made are brought here 
review. 

The first of the errors assigned is, that the verdict is not 
supported by the evidence. We think it is. For, even 
conceding that the defendant used the language imputed 
to him by the plaintiff and his witness, Pace, who alone 
testify to it, the jury, under the circumstances, may well 
have believed it to have been intended, and understood, as 
the mere expression of an opinion, and not as a warranty; 
especially so in view of the fact that there was not a syl- 
Jable of testimony showing it to have been relied on in 
making the purchase. The rule is, that, to make a repre- 
sentation of the vendor as to the quality of the thing sold 
a warranty, it must have been relied on by the vendor. 
Hahn v. Doolittle, 18 Wis., 196. Smith v. Justice, 13 Id., 
600. Reed v. Hastings, 61 Ill., 266. Whitney v. Sutton, 
10 Wend., 413. Little v. Woodworth, 8 Neb., 281. 

According to the plaintiff’s testimony, the words consti- 
stuting the alleged warranty were used under these circum- 
stances, The plaintiff, it seems, offered for the horses a less 
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price than was asked. This the defendant refused, saying 
that the plaintiff had picked out “two of the best in the 
herd,” that they were “sound and all right, and he would 
not take any less” than the price he had offered them for, 
which was thirty dollars each. It does’not appear that 
the soundness of the horses was questioned, nor that the 
subject of warranty was mentioned by the plaintiff. He 
went into the herd and selected two that pleased him, and 
it is pretty clear that he acted on his own judgment. But 
even if it were shown that the plaintiff really purchased on 
the strength of what he claims the defendant said, it is 
doubtful whether it amounted to a warranty, under the cir- 
cumstances. At all events, a court would not be justified 
in holding that it did, against the finding of a jury. 

But in addition to this, the defendant swore positively 
that he did not use the words charged, nor any others 
amounting to a warranty. Therefore the question of 
whether he did, or not, was one peculiarly for the jury to 
determine. Blackburn v. Ostrander, 5 Neb., 219. 

It is also claimed that the court erred in giving to the 
jury the third instruction asked by the defendant. It was 
in these words. ‘The jury are instructed that, while it is 
true, if the seller of personal property asserts as facts, any- 
thing regarding its qualities and concerning which the 
buyer is ignorant, and the purchaser relies on the statement 
in making the purchase, the assertion will amount to a 
warranty of the fact asserted; still, it is also true that if the - 
vendor merely states an opinion, or gives his judgment 
upon a matter of which he has no special knowledge, and 
upon which the buyer also might reasonably be expected 
to have an opinion, and to exercise judgment, this is nota 
warranty.” 

The first proposition in this instruction states the law 
correctly, See the authorities supra. Indeed, we do not 
understand that its soundness is questioned. But, it is 
claimed that the second proposition “is misleading, and 
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confounds the distinction between an action on a contract 
of warranty, and one for deceit in making fraudulent rep- 
resentations,” etc. We do not think the instruction is open 
to this criticism. In Benjamin on Sales, § 613, in speak- 
ing on the subject of warranty, language almost identical 
with that of this instruction is used. It is there said that, 
in determining whether a warranty were intended, “a de- 
cisive test is, whether the vendor assumes to assert a fact 
of which the buyer is ignorant, or merely states an opinion 
or judgment upon a matter of which the vendor has no 
special knowledge, and on which the buyer may be expect- 
ed also to have an opinion, and to exercise his judgment. 
In the former case, there is a warranty—in the latter, not.” 
We are of opinion that both propositions were correct, and, 
in view of the evidence, the question of whether the alleged 
statement concerning the soundness of the horses amounted 
to a warranty, was for the jury to decide. Benjamin on 
Sales, § 613, note (m). 

It is claimed that the court erred also in giving the 
fourth instruction on behalf of the defendant. It was as 
follows: “The jury are further instructed, that to consti- 
tute a warranty, there must not only be an affirmance by 
the seller respecting the quality of the article sold, but the 
affirmation must be made with a view of assuring the buyer 
of the truth of the fact asserted, and it must be received and 
relied upon by the buyer in making the purchase.” 

Exception is taken to the clause we have italicised, which 
makes the “view” with which an affirmation respecting 
the subject of a sale a controlling element in determining 
its character. The word view as here used is equivalent to 
intention, purpose, or design, and it is insisted that what 
may have been intended by the seller in making the affir- 
mation was of no consequence, and a case is cited in which 
it seems to have been so held. In that case, however, the 
language in question was such that, if used, amounted un- 
questionably to a warranty, and it was therefore ruled, 
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correctly no doubt, that its legal effect could not be defeat- 
ed by the secret intention of the seller. Where the evidence 
is such as leaves no doubt as to the legal force of the 
language of the representation, the court may, and should, 
declare its effect, but otherwise it should be left to the jury 
to determine. Whitney v. Sutton, 10 Wend., 412. Tuttle 
v. Brown, 4 Gray, 457. Morrel v. Wallace, 9 N. H., 111. 

The true aim in construing every agreement, that of 
warranty included, is of course to reach the real intention 
of the parties to it. This is accomplished, not by taking 
what they may afterwards say their intentions were, but 
what they appear to have been from the words employed, 
the occasion of using them, and all accompanying facts and 
circumstances explanatory thereof. The instruction might 
probably have been improved upon by directing the jury 
to the means of ascertaining the “view” of the seller, if he 
‘made the affirmation, but, as this was not requested, the 
omission to do so is not ground of error. More especially 
so as there was no evidence whatever of any secret inten- 
tion on the part of the seller, whose defense was simply 
that he did not make it. 

In the several rulings complained of respecting the ad- 
missibility of testimony, and newly discovered evidence as 
ground for new trial, we see nothing materially wrong, or 
which calls for extended comment. There was nothing in 
the circumstances of the alleged warranty, which by any 
possibility could have made the defendant liable upon it 
beyond the difference between the value of the horses as 
they actually were, and what it would have been if sound. 
That which is claimed to have been newly discovered evi- 
dence, we think, was merely cumulative, for which a new 
trial will not be given. 


JUDGMENT AFFIRMED. - 


THE other judges coucur. 
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Missouri PactFic RatLbway CoMPANY, PLAINTIFF IN 
ERROR, V. JESSE L. HAYS, DEFENDANT IN ERROR. 


1. Practice: NEW TRIAL. The granting of a new trial will not 
be interfered with unless it is clearly shown that some legak 
right of the party objecting has been disregarded. 


2. ———: MOTION FoR. Where a motion for a new trial is made 
for reasons which would not otherwise be apparent from the 
record, they should be incorporated in a bill of exceptions. 


3. ———-: EVIDENCE: RECORD OF: PLAT. Where, in the assess- 
ment of damages for right of way for a railroad by a jury, a plat 
of the land, showing the location of the road, etc., is used, & 
record of the evidence is not complete without it. 


4. Eminent Domain: ASSESSMENT OF DAMAGES. In making 
such assessment, itzis proper to consider the way in which the 
road cuts the land, the inconvenient shape in which the residue 
is left, the excavations and embankments, and the exposure of 
the owner’s property to particular injuries from its proximity to 
the road, which may result from its proper construction and 
operation. 

The valuation of property taken for right of way for a 


railroad should be made as of the time of the filing of the peti- 
tion for the assessment of damages to the land. 


6. Bill of Exceptions: CERTIFICATE TO. Where from an in- 
spection of a bill of exceptions it is apparent that material evi- 
dence has been omitted, the certificate that it contains all that 
was used on the trial will not be taken as conclusive.on that 


point. 


Error tothe district court for Richardson county, where 
the cause had been brought on appeal by Hays from an 
award of damages for the location of the right of way of 
‘the M. P. R. R. over his land, etc. There was a trial, and 
a verdict in favor of Hays for $275. This verdict was set 
aside on motion of Hays and a new trial granted. At the 
second trial, before Davipson, J., verdict in favor of Hays 
for $860, judgment, motion for new trial overruled, and 
the R. R. company came up on a petition in error. 
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John L. Webster, for plaintiff in error, on setting aside 
first verdict, cited: Sutherland Dam., 810. Woodward v. 
Leavitt, 107 Mass., 453. As to date when damages should 
be assessed, cited: Burt v. Merchants Insurance Co., 115 
Mass., 1. Mills Eminent Domain, § 174. Logansport v. 
Buchanan, 52 Ind., 163. Indiana v. Hunter, 8 Ind., 74. 


J. H. Broady, for defendant in error, contended that 
granting new trial was discretionary; that the value of the 
land is to be estimated at time of condemnation, which is 
the time when it was taken, whicli is the time the title 
passes, which is the time the money is ready, which is the 
time it is paid into the county court, which cannot be be- 
fore filing of report of assessment. Stour City v. Brown, 
13 Neb., 319. FLA. & MV. R. R. v. Whalen, 11 Neb., 
688. Driver v. Railroad, 32 Wis., 569. Ray v. A. & N. 
R. BR. 4 Neb. 440. O. & N. R. BR. v. Menk, Id., 24. 
Daniels v. Railroad, 35 Towa, 129. 


Lake, Cu. J. 


It is claimed that the court below erred in setting aside 
the first verdict and granting a new trial. The record be- 
fore us is not in a condition to show upon what particular 
ground that ruling was made. In the motion for a new 
trial several reasons were assigned therefor, followed by the 
statement that, “Reference is hereby made to affidavits in 
support of some of the causes herewith filed.” There is. 
also appended to the bill of exceptions, but in no way made 
a part of it, the affidavits of persons representing themselves. 
as members of the jury respecting the deliberations in the 
jury room, and giving reasons which induced them to fi- 
nally assent to the verdict after having voted for a much 
larger one. There is nothing, however, which enables us. 
to know that these are the affidavits referred to in the mo- 
tion, or that they were considered by the judge in ruling 
upon it. Indeed, there is nothing in the record to indicate. 

Th : 
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~with certainty just what the ruling was based upon. In 
:this respect the record is strangely defective. 

There is a very large discretion given to trial judges in 
‘the matter of granting new trials. By this we by no means 

intend to convey the idea that their rulings in this respect 
:are not subject to review by appellate courts, but simply 
that, before they will be interfered with, it must be clearly 
.shown that some legal right of the party objecting has been 
-disregarded. Woodward v. Leavitt, 107 Mass., 453 (9 
Am. Repts., 49). 

Among the grounds assigned in the motion for the new 
‘trial are, Ist, “Irregularity in the proceedings of the jury, 
~and of the said plaintiff’ 2d, “ Misconduct of the jury, 
.and particularly of the two members, Spence and Klever, 
-and misconduct of the said plaintiff.” These were good 

reasons, if proved, for setting the verdict aside. Code of 
-civil procedure, § 314. And that they were proved must 
be presumed in the absence of a showing to the contrary. 
Oredit Foncier v. Rogers, 10 Neb., 184. Frey v. Drahos, 
“7 Id., 194. Deroin v. Jennings, 4 Id., 97. Singleton v. 
Boyle, Id., 414. Therefore, if the verdict were set aside 
-on either or both of these grounds, and a review of the 
ruling were desired, there should have been a bill of ex- 
-ceptions showing just what the judge acted on. The 3d 
.and 4th objections related to the sufficiency of the evidence, 
-and the 5th, to rulings on its admissibility, and in charging 
the jury, which are, perhaps, fully disclosed by the bill of 
exceptions of the evidence, and the instructions, which be- 
-~came a part of the record on being filed by the clerk. 

Our consideration of the first and second of these objec- 
-tions leads to the conclusion that the order granting the 
-new trial should not be disturbed. But, in addition to this, 
-we are unable to say that the fifth objection alone did not 
fnrnish a sufficient reason for the ruling complained of. 
Turning to the record, we discover several rulings upon 
“the admissibility of evidence which were manifestly erro- 
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neous. For instance, it was shown that, in passing through 
the farm, the railroad skirted a small creek, and a witness 
was asked how the location of the track affected its value. 
‘This was objected to as “not proper evidence to go to the 
jury,” and the objection sustained. It appeared that the 
farm was devoted chiefly to pasturage, and in view of that 
ase, it was clearly competent to advise the jury particular- 
ly of the effect of a practical separation of the creek from 
the rest of the land. 

Again, it appeared that between the right of way and 
ercek, there was left a small, irregular strip of land, quite 
difficult of access by reason of the grade of the road. A 
witness, shown to be competent, was asked without objec- 
tion, how much in value that piece was injured, and 
answered, “Ten dollars per acre.” On motion of the 
plaintiffs attorney, this answer was excluded on the ground 
that the injury wag “on account of the difficulty of getting 
to it, and crossing the railroad.” This was error. The 
‘testimony was excluded for the very reasons which made 
it admissible. The injury to the owner of a farm from the 
‘building and operating of a railroad across it, is “ not mere- 
ly by the subtraction of so many feet, or acres, from his 
estate, valued as if sold for an ordinary purpose, and ac- 
cording to a plan devised for the most profitable use of the 
whole, but still more by the mode of taking, and its effect 
on the property which is left, viz., the way in which the 
railroad cuts the tract or lot, as diagonally, by a curve, or 
otherwise; the inconvenient shape in which the remaining 
part is left, the depth of excavations or height of embank- 
ments, the obstruction or entire interruption of access to 
public or private ways, the division of the tract or lot into 
different parts so that persons or cattle cannot pass from 
one to the other, or, if at all, only with greater or less dif- 
ficulty or danger, and the exposure of the owner’s property, 
as buildings, forests, and crops to particular injury from 
proximity to the railroad.” Pierce on Railroads, 211. 
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And there were several other rulings on the evidence, to- 
which, however, we will not take the time to refer particu- 
larly, which might have justified the court in setting the 
verdict aside. In this respect, therefore, we find no error. 

But there are many objections made to the second trial,. 
of which we will consider such as seem to be relied on. 
The first of these is to certain testimony, and the instruc- 
tion to the jury thereon, relative to certain “cuts and fills” 
made in grading the roadway. It is contended that these 
were nota proper element of damage, and should have 
been excluded. The view of this question taken by the 
trial judge is thus expressed in the instruction: “In con- 
sidering the damages other than the value of the land. 
actually taken, the jury can consider the manner in which 
the land remaining is divided, the cuts and fills damaging: 
the general appearance and utility of the same, if at all, 
and such other damages as may result from a proper con- 
struction and operation of the road.” 

The evidence showed that for @ considerable distance in. 
crossing’ this farm, there were “cuts” several feet below 
the natural surface of the ground, from which large and 
unsightly banks of earth were thrown up, and in other: 
places “ fills,” which effectually prevented crossing the track 
except at particular and somewhat inconvenient places. It 
is not claimed that this grading was unnecessarily or un- 
skillfully done; therefore, whatever its effect in lessening 
the value of the remaining land may have been, it was 
covered by the condemnation, and was a proper element of 
damage for the jury to consider. Pierce on Railroads, 
supra. Delaware, etc., R. R. Co.v. Salmon, 23 Am. Repts., 
214. FE& M.V. R. BR. Co. v. Whalen, 11 Neb., 585. 
In this connection it is claimed that testimony was admit- 
ted showing “that large quantities of earth were conveyed 
outside of the right of way, and placed on the land of 
Hays.” It is true that some such testimony was incident- 
ally given, but under circumstances which made it no just. 
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ground of complaint. It appears that in the examination 
of a witness respecting the “cuts and fills” this question 
was put to him: “Take the deepest cut—where was the 
dirt thrown that came out of it?” This was “ objected to 
as immaterial,” etc., but as no ruling appears to have been 
made on the objection, no question was raised. 

The next question in order relates to the assessment of 
damages—to the time as of which land taken for right of 
way should be valued in fixing the amount to be paid to 
the owner. It is an important question, and a new one in 
this court. 

On the part of the plaintiff, it was contended on the trial, 
and is here, that the assessment should be made as of the 
time when the proceedings to condemn the property are 
instituted; in other words, when the petition for the ap- 
pointment of commissioners to assess the damages is filed 
with the county judge. The court below, however, held 
that the jury should make the assessment as of the date of 
the filing of the commissioners’ report, which was some- 
thing over two months later. There was evidence before 
the jury tending to show that during this time the market 
value of the land had materially advanced in consequence 
of the location of the road. The authorities seem to agree 
pretty generally that the damages in such cases must be 
assessed as of the time of taking. Pierce on Railroads, 
209. Also that the increased value given to property by 
the location of the road should be excluded in making the 
estimate. Id., 219, and cases there cited. The point of 
chief difficulty, however, seems to be found in determining 
as to just what constitutes a “taking” within the meaning 
of the law. The decisions on this point are not altogether 
larmonious, but the better rule and weight of authority 
seems to be as contended for by the plaintiff, viz., that the 
definite location of the line of the road, and application 
for the appointment of commissioners to assess the damages, 
constitute a taking, and that the rights of parties respect- 
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ing it are then fixed, and in case of disagreement respecting 
them, should be judged as of the time when these things. - 
were done. 

In the case of Charlestown Branch R. Co. v. County 
Commissioners, 7 Met., 78, the question was whether the 
application for an estimate of damages had been made 
within three years, as the law required, from the time of 
taking the property. In the ‘opinion of the court, by 
Wilde, J., it is said that ‘* this depends on the true mean- 
ing of the words ‘taking the same.’ The respondent’s 
counsel contend that the lands were not taken until the 
company entered thereon, and commenced making their 
road. On the other hand, it is contended in behalf of the 
petitioners that the location of their road, and the filing 
of the same in the office of the county commissioners was a 
taking within the true meaning of the statute.” The hold- 
ing of the court conformed to the latter view. 

In the case of The Logansport, etc., R. W. Co. v. Bu-- 
chanan, 52 Ind., 163, it appears there had been a proceed- 
ing to condemn lands for the use of the company’s road. 
On an application, the clerk of the circuit court had ap- 
pointed appraisers, who had performed their duties, and. 
returned their assessment of damages to him. On the trial 
of an appeal from the award, the verdict was for an in- 
creased amount, and proceedings in error were prosecuted 
on the ground that the court had permitted several wit- 
nesses to testify as to the value of the land at the time or 
the trial. It was held that the testimony ought to have 
been confined to the value at the time of filing the applica- 
tion for the appointment of appraisers with the clerk, and 
the verdict was accordingly set aside. And a like ruling 
is found in Lafayette, etc, R. Co. v. Murdock, 68 Ind., 
137, wherein an instruction to the jury that their inquiries 
as to the amount of damages sustained by the land owner 
should relate to the time of the appropriation, was upheld. 
The act of appropriation there being, as before stated, the 
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application to the clerk of the circuit court for the appoint- 

ment of appraisers of damages. See also Graham v. Con-- 
nersville, etc., Railroad Co., 36 Ind., 463 (10 Am. Reports,- 
56). And precisely the same principle was applied in the- 
case of South Park Commissioners v. Dunlevy et al., 91 

Ill., 49, in which it was held that: “On petition to con-- 
demn lands for public use, the compensation to be paid 

must be fixed by the valuation of the property at the date- 
of the filing the petition, and not at the time of trial.” 

The principle of these decisions, which requires compen- 
sation for property taken for public use to be estimated 
with special reference to its value at the time of the appro- 
priation or taking, is manifestly just to all concerned. By- 
no other rule, in cases of condemnations for uses of great 
public interest and local benefit, could the valuation of’ 
property in the assessment of damages be so successfully- 
guarded against the influence of enhanced values resulting - 
specially from the enterprise. We are of opinion that’the 
several rulings of the court below involving this question. 
were erroneous. 

Tt is claimed finally that the damages awarded by the- 
jury are excessive. In the light of the evidence preserved’ 
by the bill of exceptions they seem to be so, but for the- 
reason that a very important item—a plat of the farm and. 
road across it, etc.—illustrative of many of the questions. 
and answers is not before us, we cannot so decide.. - In such 
cases a plat may be and frequently is an important and in- 
fluential part of the evidence, and where one is used a rec- 
ord of the trial is not complete without it. The omission 
of the plat from this ‘record makes obscure and practically 
worthless considerable testimony which by its aid may, on- 
the trial, justly have had much weight with the jury. 
Where all of the evidence used on a trial is not before us- 
we cannot say that the finding was unsupported.. 

It is true that the certificate to the bill of exceptions is. 
to the effect that it is complete and contains all. the evi-- 
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dence produced on the trial. But we find within the bill 
itself, in the questions and answers especially, incontesta- 
ble proof that it does not. Where such is the case the cer- 
tificate will not be taken as conclusive on that point. 


REVERSED AND REMANDED, 


THE other judges concur. 


Missourt Paciric Rarnway ComMPANY, PLAINTIFF IN. 
ERROR, V. BENJAMIN F. CooN, DEFENDANT IN ERROR, 


Witness: opinion. Without a showing, there is no presumption 
that a witness is competent to give a reliable estimate of the 
market value of land; and where one’s competency is challenged, 
‘before he should be permitted to express an opinion it should 
be made to appear that he has in some way become qualified to 
do so. 


Error to the district court for Richardson county, 
Tried below before Davinsoy, J. 


John L. Webster, for plaintiff in error. 
J. H. Broady, for defendant in error. 
Lake, Cu. J. 


Most of the questions in this case were decided and suf- 
ficiently commented on in that of this plaintiff against 
Hays, ante p. 223, and it is unnecessary to go over the 
same ground again in the consideration of this one. The 
questions thus disposed of relate particularly to the cuts 
and fills in the grade of the road, etc., as elements of dam- 
age, and to the time as of which the assessment of damages 
must be made, in respect to which the rulings in the two 
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cases were alike, and as we hold erroneous, But there is 
one additional question here which requires more particular 
notice. , 

Jt appears that the defendant was examined as a witness 
on his own behalf. Without showing himself at all qual- 
ified to give an opinion on the subject, he was permitted 
against objection for that reason to testify as to the marl-et 
value of the land in question, and this, too, without refoy-. 
ence to any definite time. The examination in this parti. 
ular was as follows: 

Q. J,will ask you the fair market value of your farvs, 
at that time? 

The question was objected to for the reasons, first, that 
the witness had “not shown himself competent to testify 
on that subject,” second, that it did not “fix the proper 
date at which the value of the land should be estimated.” 
The objection was overruled, and the witness answered, 
“‘T considered it worth twenty-five dollars an acre at that 
time.” What particular time was meant by the words “at 
that time” in this question and answer it is impossible 
from the record to tell. There were also a like question, 
objection, ruling and answer, respecting the strip of land ’ 
taken for the roadway. As several witnesses, whose com- 
petency to give opinions was unquestioned, fixed the value 
at considerably less than this amount, the testimony may 
properly be said to have been material, and if improperly 
admitted, to have prejudiced the plaintiff. 

Without any showing whatever, there is certainly no 
presumption that a witness is competent to give a reliable 
estimate of the market value of Jand; and where one’s com- 
petency is challenged, before he should be permitted to ex- 
press an opinion, it should be made to appear that he has 
in some way become qualified to doso. Pierce on Rail- 
roads, 266, ef seg. RK. V. R. R. Co. v. Arnold, 13 Neb,, 
485. This testimony was erroneously admitted. 

In this case, as in that of Hays above referred to, the 
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plat of the farm showing the location of the road over it is- 
omitted from the record. This plat was frequently referred. 
to by the witnesses in giving their testimony, and is abso- 
lutely necessary to a correct estimate of considerable of it.. 
Because of the want of it we will not consider the question: 
as to the sufficiency of the evidence to sustain the verdict.. 


REVERSED AND REMANDED. 


THE other judges concur. 


THE REPUBLICAN VALLEY R. R. Company, PLAINTIFF” 
IN ERROR, Vv. ELIZABETH LINN, DEFENDANT IN ERROR. 


1. Practice: cross APPEALS. Where each party appealed to the- 
district court from the assessment of damages by the commis- 
sioners appointed to assess the damages occasioned by the taking 
of the right of way over the lands of plaintiff for the railroad of” 
defendant, Held, That a motion by defendant to dismiss the 
plaintiff’s appeal for the want of notice of such appeal was. 
rightfully denied. 


2. Eminent Domain: RAILROAD: EVIDENCE. On the trial of 
aright of way case a witness may state that the taking of aright 
of way across plaintiff’s farm in a diagonal direction from the 
n. e. corner to the s. w. corner is a damage to the remaining and 
severed pieces of land, and may state in what such damage con- 


sists. 

3. Cross-examining Witness. A party who on cross-examina- 
tion of a witness asks him an immaterial question is concluded 
by his answer and cannot call another witness to impeach him. 

. The Instructions copied at length in the opinion, Held, To 


> 


present the case fairly to the jury. 


Error to the district court for Pawnee county, where the 
cause had been brought on appeal from the county court 
on an award of damages for right of way of the railroad of 
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a tract of land belonging to Linn. Tried below before 
WEAVER, J. 


T. M. Marquett and J. W. Deweese, for plaintiff in error. 
Plaintiff was entitled to notice of appeal. Neb. Railway 
v. Van Deusen, 6 Neb., 160. On proof of damages, cited : 
Fuansville R. R. v. Fitzpatrick, 10 Ind., 120. Farrand v. 
C. R. R., 21 Wis., 485. Harrison v. Iowa R. R., 36 Ia., 
323. Alabama R. R. v. Burkett, 42 Ala., 838. FH & 
M. V. R. R. v. Whalen, 11 Neb., 587. City of Parsons 
v. Lindsay, 26 Kan., 430. 


George M. Humphrey, for defendant in error, on notice 
of appeal, cited: Wade, 482, 513. On jurisdiction, Por- 
ter v. Railroad, 1 Neb., 15. Crowell v. Galloway, 3 Id., 

. 220. On evidence, FE. & M. V..R. BR. v. Whalen, 11 
Neb., 587. Mills on Eminent Domain, p. 168. Snow v. 
Boston R. R., 65 Me., 230. Dwight v. Hampden, 11 
Cush., 201. Simmons v. St. Paul R. R., 18 Minn., 184. 
Swan v. Middlesex, 101 Mass, 173. On instruction, 
Mills Eminent Domain, 162. 


Coss, J.° 


In this case there are numerous errors assigned in the 
motion for a new trial and the petition in error which are 
not noticed in the brief of plaintiff in error. Those no- 
ticed in the brief only will be considered in this opinion. 

The first point made is, “that the court against the ob- 
jections of plaintiff in error assumed and enteriained juris- 
diction in the case on the pretended appeal by defendant in 
error from the award of the commissioners.” ; 

It appears from the record that the plaintiff in error 
made a special appearance in the court below and filed a 
motion to dismiss the appeal in said cause for the reason 
that no notice of appeal to said court had been served on 
it. But it does not appear that the attention of the court 


236 SUPREME COURT OF NEBRASKA, 


R. V. R. R. Co. v. Linn, 


was ever called to said motion or any order made thereon, 
so of course no exception to any ruling of the court thereon 
is presented for the consideration of this court. But the 
record brought here by plaintiff in error does show that an 
appeal was taken to the district court from the award of 
the commissioners by both parties, and that in said court 
by consent of parties the two causes thus presented by said 
two appeals, to-wit, docket numbers 504 and 505, were con- 
solidated. So that it was as much the appeal of plaintiff 
as of defendant in error that was tried, and whatever may 
be the law in regard to notice in such cases such objection 
cannot be considered here. 

The second point made is upon the question of the proof 
of damages; and it is claimed that the witnesses were al- 
lowed to fix the amount of damages defendant in error was 
entitled to recover instead of leaving that duty to the jury 
after they were made acquainted with the facts. I do not 
understand the testimony to be open to the above objec- 
tion. The following testimony is that which I understand 
to be particularly objected to under this head, the witness 
8. L. Linn being upon his examination in chief: 

41 Q. State the value of that land per acre at or just 
before it was appropriated for the right of way? 

Defendant objects as incompetent. Overruled and ex- 
ception noted. 

A. Just about the time that line was run through we 
were offered thirty dollars an acre. 

Defendant objects, and move to strike out. Sustained. 

42 Q. What was a fair market value? 

A. I think it was more than that. 

43 Q. After it was appropriated as a right of way 
what do you think that farm was worth? 

Defendant objects as incompetent. Objection sustained. 
Plaintiff excepts. 

* * * mk * * x 

45 Q. At that time what was the value of the land, at 
the time it was taken? 
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Objected to as incompetent. Objection overruled. De- 
fendant excepts. 

A. You mean just what they took? 

46 Q. Just what they took first. 

A. Well, it was not worth any more than the rest only 
the way they took it. 

47 Q. By the court. How much an acre? 

A. Fifty dollars an acre. 

48 Q. By Mr. Humphrey. How much less is that 
farm worth by reason of their taking that right of way 
through it? 

Defendant objects as incompetent. Question withdrawn. 

This witness was cross-examined by the counsel for the 
plaintiff in error, and finally as follows: 

84 Q. I understand you to say you had been offered 
thirty dollars an acre for your farm? 

A. Just about the time the line was surveyed; I think 
about the first of January. 

85 Q. That included the buildings and improvements 
-and everything? 

A. It included everything there. 

86 Q. How is it you say that the strip of right be way, 
which don’t interfere with the buildings, except causing 
the moving of the barn, how can you say that was worth 
fifty dollars an acre? 

A. I mean taking it out of the middle of the field. I 
am including the damage with the value of the land. That 
is, I mean it was worth that to take it out of the middle of 
the field. 

87 Q. Ifthe strip had been taken out of one side you 
would not have put it so high? 

A. Oh, no. 

Re-direct examination by Mr. Humphrey. 

88 Q. Do you mean to say that the fifty dollars is all 
the damage to the property? 

A. Qh, no, I don’t claim that. 
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Defendant objects as incompetent. Overruled and ex- 
ception. 

89 Q. Explain what you mean? 

A. Ifa man wanted to buy that much out of the mid- 
dle of the farm fifty dollars an acre would not buy it; I 
don’t mean to say it was all the damage. 

In the case of R. R. v. Whalen, 11 Neb., 587, this court, 
in the opinion by the chief justice, say: ‘It is doubtless a 
proper course to take the opinion of experts as to the value 
before it is affected by the location of the road. This done, 
the testimony on the question of damages should be con- 
fined to those matters affecting the value proper to be con- 
sidered, leaving the jury to draw their own inferences 
therefrom unaffected by the judgment of others,” 

I fail to see wherein the rule thus laid down has been 
violated in the case at bar. Nuinerous authorities are cited 
to the proposition that in an action of this kind a witness 
should not be allowed to give his opinion of the amount of 
damage to plaintiff’s farm caused by the taking of the right 
of way for defendant’s railroad. But I know of no au- 
thority which goes the length of holding that a witness may 
not state that such taking is a damage to such farm or that 
he may not point out the various matters in respect to 
which such damage may result. 

After the testimony on the part of the defendant in error 
was closed, the plaintiff in error called witnesses on its be- 
half, among others J. P. Love. I transcribe a part of his 
testimony : 

242 Q. Were you one of the commissioners that viewed 
this land? 

A. Yes, sir. 

* * * * * * * 

246 Q. Were you there in a wagon with the other 
commissioners who viewed the land? 

A. Yes. I was one of the commissioners. 

247 Q. You may state whether Linn was there? 
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A. Mr. Linn, the gentleman on the stand, was there. 

248 Q. He is the son of the plaintiff, Mrs. Linn? 

A. I believe so. 

248 Q. You may state, in your estimate, the injury to 
the place. 

Objected to as immaterial. Sustained and exception. 

250 Q. You may state whether you observed how the 
road cut the farm? 

A. Yes, sir. 

251 Q. I will ask you to state whether Jinn presented 
‘to you or represented to you the fruit, hedge, and fencing, 
trees, orchard, etc., that had been destroyed by the location 
of the railroad? 

Plaintiff objects as immaterial. Objection sustained and 
exception. 

L. A. Stebbins, a witness for plaintiff in error, testified 
that he was also one of the commissioners who assessed the 
damages to the farm. His examination proceeds as follows: 

268 Q. The plaintiff’s son was there at the time you 
‘were viewing it? 

A. I suppose it was her son. 

269 Q. He lived there on the premises, did he? 

A. I could not swear he did, but suppose he did. 

270 Q. He talked with you about the matter, did he? 

A. Yes. ; 

271 Q. And he represented what had been destroyed 
‘by the grading of the railroad? 

Objected to. Objection sustained and exception. 

After the defendant below had closed its testimony the 
‘plaintiff recalled the witness 8. L. Linn, and re-examined 
him. Whereupon on cross-examination by counsel for de- 
fendant below he testified as follows: 

297 Q. State to the jury whether yo did not repre- 
‘sent to the commissioners who appraised the damages this 
last time, that the grape-vines destroyed by right-of-way 
aere worth one dollar apiece? 
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A. No,sir. I never made such a statement to those 
commissioners or anyone else. 

298 Q. Youdid not state the number of grape-vines, 
and value at one dollar apiece? 

A. I stated the number of grape-vines, but not the 
value. 

299 Q. You say you did not give them any value on 
the grape-vines? 

A. I did not. 

The witness L. A. Stebbins was then recalled and ex- 
amined by counsel for plaintiff in error, as follows: 

300 Q. State to the jury what value Linn—S. L. Linn 
—put on the grape-vines destroyed by the right-of-way, if 
any, at the time of the appraisement of damages by you as 
one of the commissioners at the last appraisement. 

Plaintiff objects, the ground has not been laid for im- 
peaching the witness Linn. Objection sustained, defend- 
ant excepts. 

301 Q. You may state whether on October 4, the 
date of the appraisement of damages, Mr. S. L. Linn was 
present, and had represented to you the value of the grape- 
vines destroyed by the right-of-way or not? 

Plaintiff objects as irrelevant and incompetent. Ob- 
jections sustained and exceptions. 

Now although the witness S. L. Linn had been on the 
stand three times on this trial, and each time examined 
and cross-examined, he had not been interrogated as to the 
value of the grape-vines, and had expressed no opinion as 
to their value. Itcould not have been sought therefore te 
contradict him by the testimony of Stebbins. If it was, 
then such testimony was inadmissible for the reason that 
it being quite immaterial to any issue in the case whether 
the witness Linn had at one time stated the value of the 
grape-vines at one dollar apiece or not; the plaintiff in 
error by asking him the question, was bound by his 
answer, and could not call another witness to contend him, 
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I say that the question propounded to the witness was 
immaterial. It was not material to contradict any 
opinion which he gave on the stand as to the value of the 
grape-vines, for he gave none. Certainly not for the pur- 
pose of estopping the plaintiff below from claiming the 
price she did for the vines, for while the witness is her 
‘son, and was then a member of her family, there is no at- 
tempt made to prove that he was her agent, or had ever: 
acted for her in this or any other business. 

Plaintiff in error complains of but one of the instruc- 
tions given by the court to the jury, to-wit: 

“11, Insecuring the owner of the land just compensation. 
for taking a right-of-way through the same, the jury should 
give, in addition to the actual value of the land taken, a 
further indemnity for damages resulting from the use to- 
which the land. taken is to be applied, that is if the bal- 
ance of the tract is damaged.” 

Plaintiff in its brief says, “Now in this use stock are 
killed, human lives are endangered and lost, and prop- 
erty destroyed by fire. Annoyances are caused by smoke, 
noise, and confusion. All of thesa might be considered 
under this instruction, and probably were. And yet none 
of the facts should be considered by the jury.” 

I do not think the language of the instruction is open 
to the construction thus placed upon it; but it seems that 
the court, to avoid any possibility of the jury placing such 
a construction upon it, also instructed them as follows at 
the request of the defendant: 

“1, The jury are instructed that in estimating the dam- 
ages due the plaintiff for right-of-way appropriated by the: 
railroad company you will not allow anything for the 

_noise and confusion incident to the operation of trains, nor- 
any damages that may arise by reason of the negligent or 
improper construction or management of the road. 

“2, The jury will not allow any damages that arise or 
may arise from fires set out by the engines on the road,. 

1h 
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‘nor for the danger to stock and children or persons, or the 
‘damages that may arise by injury to stock, property, or 
persons. 


“4, The plaintiff being the owner of lands on both sides 


-of the track, is entitled upon proper application to have a 
:good and sufficient road-way crossing. Whether such cross- 
ing has or has not been made is not to be considered by 
you in this case, and no damages can be allowed by you 
for the want of a crossing or for itsinsufficiency. That isa 
-question that cannot be determined in the award of dam- 
-ages for right-of-way as in the present case.” 


Taking these instructions altogether they are quite as 


“favorable to the plaintiff in error asthe law and the evidence 
tin the case would admit of. Nor do I think the verdict of 


“the jury shows that they either misconstrued the instruc- 


tions of the court or failed in the proper application of the 
evidence. 


-By the Court, 


The judgment of the district court should be affirmed. 


JUDGMENT AFFIRMED. 


“Tue State or NEBRASKA, ON THE RELATION OF HARRY 


“2. 


Wuire, v. A. G. Kenpauy, CoMMISSIONER OF Pus- 
Lic LANDS AND BUILDINGS. 


Educational Lands and Funds: RULES ‘or BoARD, The 
board of educational lands and funds have the power within 
constitutional and statutory limits to establish reasonable rules 
for its government in the transaction of its business. 


:-——-—. Therule of said board adopted by the following 
resolution : “ Resolved, That all surrenders of sale or leases of 
school lands shall be held thirty days before lease will be issued 
on thesame, and the county treasurer notified of said surrender 
and that applications will be received to lease the same,’’ is not 
inimical to the provisions of either the constitution or the statute. 
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ORIGINAL application for mandamus. 
P. Inkes and A. J. Rittenhouse, for the relator. 
Isaac Powers, Jr., Attorney General, for the respondent. 


Corp, J. 


This case arises upon an application by the relator to 
this court for a writ of mandamus against A. G. Kendall, 
‘commissioner of public lands and buildings, commanding 
him to issue a, lease to the relator of certain tracts of school 
land therein described, being the trust property of the 
‘state. The case was submitted to the court upon the ap- 
plication, answer, and a certain stipulation of facts filed 
‘with the papers in the case. 

It appears that the two tracts of school lands in question, 
‘were on the 9th day of March, 1880, leased to one R. H. 
Pead; that on the 17th day of June, 1882, the lease for 
-one of the said tracts was by the said Pead surrendered to 
the state; that on the 19th day of the same month the 
-other of the said leases was also surrendered to the state; that 
the treasurer of Hamilton county, in which county the 
said school lands are situated, was thereupon informed of the 
‘surrender of the said leases, and that, under the rules and 
regulations adopted by the board of educational lands and 
funds, the said lands would be subject to lease at the expir- 
-ation of thirty days after such surrender by said Pead, and 
the said board made the following order, to-wit: “In the 
matter of leasing educational lands, the board proceeded to 
-open bids for leasing educational lands. On motion, the 
bids for leasing were referred to Commissioner A. G. Ken- 
-dall, and where subject to lease, to lease to the highest bid- 
der.” This was done at the regular meeting of said board, 
-on the 11th day of July, 1882, and before the expiration 
of thirty days after the surrender of either of the said leases, 
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that the bidsthen on file and referred to the said commis- 
sioner under said order, amounted to several hundred in. 
number, and that by mistake and inadvertence the propo- 
sal of said relator for the said lands was marked accepted, 
and a lease was executed by the said commissioner and for- 
warded to the treasurer of Hamilton county to be deliv- 
ered to the said relator; that before said <lease was deliv- 
ered to said relator, on the 17th day of July, 1882, it was. 
discovered that said lease had been executed and forwarded 
by mistake, and thereupon the said commissioner wrote to- 
the said county treasurer informing him of such mistake, 
and directing him to return the said lease to said commis- 
sioner, which was done, and said lease was returned to 
said commissioner and never delivered to or executed by 
the said relator. 

It further appears, that at the time of said meeting of 
said board on the 11th day of July, 1882, and the time of 
the executing and forwarding of the said lease as afore- 
said, the relator was the highest bidder therefor, his said 
bid being twenty and one-fourth per cent of the appraised 
value of said land; but that afterwards, and on the 
7th day of August, 1882, after the said commissioner had 
recalled and cancelled the said lease as having been execu- 
ted and forwarded by mistake, and with full knowledge of" 
all the facts, the relator filed in the office of the said com- 
missioner another bid and proposal, wherein and whereby 
he proposed to lease the said lands and pay therefor, for 
the south-east quarter of section sixteen in township eleven: 
north, of range? w., twenty-eight and one-third per cent of 
the appraised value thereof, and for the east half of the south-. 
west quarter, and the south-west quarter of the south-west 
quarter of the same section, township, and range, thirty and. 
three-fourths per cent of the appraised value thereof; but 
that on and before the next meeting of said board, on the 8th. 
day of August, 1882, there was presented to and filed. 
with said board of educational lands and funds a bid and 
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proposal for all of said lands, and to pay for a lease thereof 
-seventy-five per cent of the appraised value thereof. So 
that at the meeting of said board at which the said lands 
were actually leased, the relator was not the highest bidder 
therefor. 

On the 11th day of March, 1879, the board of educa- 
tional lands and funds, at a regular meeting thereof, 
adopted the following resolution, which remains in force, 
to-wit: “ Resolved, That all surrenders of sale or leases of 
school lands shall be held thirty days before leases will be 
issued on the same.’ 

This case turns upon the question whether the said board 
had the power to adopt this resolution for their govern- 
ment under the law, and whether the same is valid and 
binding upon the public. This board is created by the 
constitution. Its duties are of a highly important charac- 
ter. That it has the right, or that it is its duty to adopt 
rules and regulations for the uniform government of its 
business, and the lands and funds under its control, no one 
will deny; or that it has the right to infringe upon the 
provisions of the constitution, or the laws enacted in pur- 
suance thereof, no one will dint: 

The provision of statute in force, bearing on the subject, 
is as follows: 

“Sec. 17. Whenever any of the lands herein provided for 
have been offered for sale, and not sold for want of bid- 
ders, the said board may lease the same on the following 
conditions: All persons desiring to lease such lands shall 
file their sealed proposals for the leasing of the same, under 
the terms and conditions hereinafter set forth in the office 
of the county treasurer of the county in which such lands 
are situated. The proposal shall describe the land desired 
to be leased, by section, township, and range, and set forth 
the highest rate per centon the appraised value of the land 
which the bidder will pay. Provided, That no bid or 
proposal offering less than six per cent per annum on the 
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appraised value of such land shall be entertained; and suck: 
proposals shall be transmitted by the treasurer to the com- 
missioner of public lands and buildings, and by him opened: 
at the next meeting of the board, who shall examine and 
approve or reject the same, and if approved, execute a lease- 
for the same to such bidder at the price named in such pro- 
posal. Provided, If any other bid for the same land shall 
be presented to said board, they shall execute the lease to- 
the highest bidder,” etc. 

These provisions are applicable to the first leasing of 
school lands, and are dependent upon such lands having: 
first been offered for sale, and not sold for want of bidders. 
They do not directly, if at all, apply to lands that have 
been leased, and such lease surrendered or forfeited. There 
is no provision in the statute expressly authorizing the board 
to accept the surrender of a lease and execute a second 
lease of the same lands to the same or a different lessee. If 
they possess such power, it grows out of their general pow- 
ers granted by the provisions of the constitution, and the 
first section of the chapter of the statute under considera-- 
tion, and its exercise is neither limited nor qualified by the 
terms of the section above quoted, further than such limita- 
tions and qualifications may be necessary to an intelligent, 
fair, and equitable administration of the trust reposed in. 
said board. 

The very nature of the duties required of said board by 
the constitution and the law, requires that they should es- 
tablish standing rules for their government, in the dis- 
patch and transaction of business. Resolution is an appro- 
priate method for the establishing of such rules. The 
spirit and intent of the law is, that these trust lands, after- 
being offered for sale, and not sold for the want of bid- 
ders, should upon fair competition be ]eased to the high- 
est bidder. I think the rule above quoted is well calcu- 
lated to ensure this result, and that it is neither inimical to- 
the provisions of the constitution or of the statute. 


e 
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The peremptory writ of mandamus must be denied. By. 
the Court, 


WRIT DENIED.. 


THE StaTE oF NEBRASKA, ON THE RELATION OF NEAL. 
_ Wauters, Vv. HENRY OLESON, RESPONDENT. 


Removal from Office. The trial and ousting from office of a 
sheriff, for corruption, under paragraph 5 of sec. 1, art. II., chap.. 
18, Compiled Statutes, by the board of county commissioners, . 
is not the exercise of judicial power, nor of the power of im- 
peachment; but of a quasi political and administrative power,. 
not denied to such bodies by the constitution. 


ORIGINAL action in the nature of quo warranto. 


Wilber F. Bryant and Fred J. Foz, for relator, cited:: 
Attorney General v. McDonald, 3 Wis., 703. Gough ».. 
Dorsey, 27 Wis., 131. Smith et al. v. Odell, 1 Pinney, 
451. Gilbert v. Priest, 60 Barb. (N. Y.), 448. Collanan 
v. Judd et al., 23 Wis., 343. In re Sherman M. Booth,. 
3 Wis., 81. Dy 


R. E. W. Spargur, for respondent, cited: Hamlin v. 
Meadville, 6 Neb., 223. State v. Buffalo County, 6 Neb., 
460.. Doody v. Vaughn, 7 Neb., 31. South Platte Land’ 
Co. v. Buffalo Oo.,7 Neb., 258. 44 Pa. St., 382. Cooley 
Const. Lim., 276. 37 N. Y., 518. 138 Mich., 481. 6 
Kan., 430. Dill. Mun. Corp. (8d ed.), §§ 240 and 267° 
and cases cited. 2KentCom.,297. Bouv. Law Dict., 157” 
and cases cited. 


Coss, J. 


This is a suit in the nature of an application for a writ. 
of quo warranto by Neal Walters, who claims to be enti-- 
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tled to the office of sheriff of Knox county, against Henry 
Oleson, the actual incumbent of said office. 

It appears from the record that the relator was duly 
elected to said office at the general election of 1881, and. 
entered upon the duties of said office and continued to dis- 
charge them until on or about the twenty-ninth day of De- 
cember, 1882, when a complaint was made before the board 
of county commissioners of Knox county charging the said 
relator with official misdemeanors in his said office of sher- 
iff of Knox county; that upon a trial of the said charge 
the said relator was found guilty by said board, and a judg- 
ment rendered by said board removing and ousting him 
from the said office. 

Section 1 of article II. of chap. 17 of the Comp. Stat- 
utes, provides as follows: 

“Sec. 1. All county officers, including justices of the 
peace, may be charged, tried, and removed from office for 
official misdemeanors in the manner and for the causes fol- 
lowing: First, For habitual or willful neglect of duty. 
Second, For gross partiality. Third, For oppression. 
Fourth, For extortion. Fifth, For corruption. Sizth, 
For willful mal-administration in office. Seventh, For 
conviction of a felony. Highth, For habitual drunken- 
ness.” . 

“Sec. 2, Any person may make such charge, and the 
board of commissioners shall have exclusive original juris- 
diction thereof by a summons.” 

It was under these provisions and for the fifth cause as 
therein numbered that the relator was charged, tried, and 
removed from office. He urges now that the above provi- 
sions are in conflict with the provisions of sec. 1 of article 
VI. of the constitution of the state, which provides as fol- 
lows: 

“Sec. 1. The judicial power of this state shall be vested 
in a supreme court, district courts, county courts, justices 
of the peace, police magistrates, and in such other courts 
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inferior to the district courts as may be created by law for 
cities and incorporated towns.” 

It cannot be denied, I think, that under the English 
system impeachment, or more properly speaking the trial 
of an impeached person, is an exercise of judicial power. 
“Tn that kingdom,” says Story (Story on the Constitution, 
790), all the King’s subjects, whether peers or commoners, 
are impeachable in parliament; though it is asserted that 
commoners cannot now be impeached for capital offenses, 
but for misdemeanors only,” etc. . But in this country im- 
peachment has always been confined to civil office holders, 
and while in one sense it is as much a judicial inquiry to 
to try a man for accepting a bribe, where the penalty upon 
conviction is only that of deprivation from holding an 
office, as though it were his incarceration in the penitentiary, 
yet there is a sense in which the object of such inquiry 
would in the latter case be conceded to be judicial, while in 
the former it well might be designated as administrative or 
political. ; 

The constitution of the United States provides—art. TIL, 
sec. 1: “The judicial power of the United States shall be 
vested in one supreme court and in such inferior courts as 
the congress may from time to time ordain and establish.” 
Yet section 3 of art. I. of the same instrument provides 
that: “The senate shall have the sole power to try all im- 
peachments.? Now then it must be that the framers of 
that instrument understood the trying of an impeachment 
as something else than the exercise of judicial power. The 
same may be said of the framers of the constitutions of nearly 
every state of the union, as in nearly every case they have 
lodged the judicial power in one department of the state 
government, but imposed the duty of trying impeachments 
upon another and different one. Our own state, however, 
furnishes an exception to this general rule. Here, while 
the two houses of the legislature in joint convention pos- 
sess the sole power of impeachment, that is of presenting 
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articles of impeachment, yet the trial must take place be- 
fore a court composed of members of the judicial depart- 
ment. Whatever may have been the intention or under- 
standing of the framers of our constitution in that respect, 
I think that by the provision now under consideration they: 
imposed upon the judges a duty not judicial, and which 
might properly have been left here, as otherwhere within: 
our common country, with one of the legislative bodies. 

The provision of the constitution of the State of Tli- 
nois, vesting the judicial power in the courts, is substan- 
tially the same as that of our own constitution, above 
quoted. Under it the case of Donahue v. County of Will 
(100 Ills., 94), came before the supreme court of that: 
state. In that case a county treasurer was charged and 
tried before the board of county supervisors for gross mis-. 
conduct in office, found guilty, and removed from office. 
The case was taken to the circuit court on certiorari, 
where the action of the board of county supervisors was af-- 
firmed; whereupon the cause was taken to the supreme court 
on error. In that, case as in the one at bar, the sole ques- 
tion was: Had the county board legal authority and con-. 
stitutional power to hear and determine, and remove the 
relator from office? The provisions of the Illinois statute on 
the subject were substantially the same as those of our own;. 
so that the question there as here was one of constitutional 
power, whether the courts of law under the one section 
of the statute, or the court of impeachment under the other, 
had not the exclusive jurisdiction of cases of this kind, 
The opinion of the court by Mr. Justice Walker is quite 
exhaustive, citing cases from the courts of last resort of 
New York, Wisconsin, Michigan, Texas and Massachu- 
setts, and many older Illinois cases, and reaching a con-: 
clusion sustaining the action of the county board. I think 
upon a careful consideration of the whole subject, that it 
is safe to follow this precedent, though that the case is en-- 
tirely free from doubt cannot be said. 
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The writ of quo warranto must be denied. By the 
Court, 
WRIT DENIED. 


THe BuriineTon aND Missour1 River RarRoap 
ComPpANY IN NEBRASKA, PLAINTIFF AND APPEL- 
LEE, Vv. THE BoarD oF CounTy COMMISSIONERS OF 
LANCASTER COUNTY ET AL., DEFENDANTS AND AP- 
PELLANTS. 


1. Railroads: TaxxEs. It being the duty of the state auditor 
under the provisions of section 39 of chapter 77, compiled stat-- 
utes, in case of any railroad company in this state whose prop-- 
erty is situated in more than one county, failing to list its prop- 
erty to him for taxation, as therein provided, by the third day of 
March of each year, to proceed to obtain the facts and informa- 
tion necessary to such taxation, in any manner that may 
appear most likely to secure the same correctly, it will be pre-- 
sumed in the absence of proof, that the property of such com- 
pany lawfully taxable by the state board of equalization, was. 
for the year or years in question properly taxed by the said state 
board. 


2. 3 . The property of a railroad company which 
should properly be assessed by the state board of equalization, 
is not rendered assessable by the precinct assessor, nor taxable 
by the county board, by reason of the failure of the officers of 
the railroad company to list the same to the state auditor, or of 
the state board of equalization to assess the same. 


: DEPOT AND DEPOT GROUNDS of a railroad actually used 
by the company in the operation of such railroad, or kept for the 
use thereof in the transaction of such increased business as may 
be reasonably anticipated in the near fature, is taxable only as 
adding valve to the mileage of the main line and side track of 
such railroad, under the provisions of chapter 77, compiled 
statutes, entitled Revenue. 


AppEat from a decree rendered in the district court of 
Lancaster county, by Pounp, J., enjoining the collection of 
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tax as levied by said defendants on the “depot grounds” of 
plaintiff. 


Mason & Whedon, for appellants. 
Marquett, Deweese & Hall, for appelleee. 


Coss, J. 


The questions presented by this appeal were in sub- 
stance presented, considered, and decided in the case between 
the same parties reported in 7 Neb., 33. The levy for 
taxes of the year 1874 were involved in that case. Those 
for the taxes of 1875, 1877, and 1878, on the same prop- 
erty, are involved in this. This ground consisted of an 
oblong piece of land 700 by 1,500 feet in extent, through 
which the main line of plaintiffs railroad runs, and 
which it claims to own and hold as depot grounds. The 
case turns on the question whether upon the facts as stated 
in the pleadings and proved upon the trial, these depot 
grounds were, under the law as it stood at that time, assess- 
able by the local assessor or by the state board of equali- 
zation. Some stress is laid in one of the briefs of appel- 
lants on the fact that there is no evidence in the case that 
this land was, in point of fact, assessed by the’state board 
of equalization for the taxes of the years in question. Un- 
der the law it was the duty of the appellee to list for as- 
sessment and taxation, to the state auditor, “all of the fol- 
lowing described property belonging to such corporation 
within the state, viz.: road-bed, superstructure, right of 
way, rolling stock, side track, telegraph lines, furniture and 
fixtures, and personal property belonging to such corpora- 
tion. Such list shall contain: First, The number of miles 
of such railroad or telegraph line in the state of Nebraska, 
and the number of miles of the same -in each organized 
county therein. Second, And such return shall be made 
to the auditor of state on or before the first day of March 
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annually. If the return aforesaid is not received by said 
auditor by the third day of March * * * he shall 
thereupon proceed to obtain the facts and information 
aforesaid in any manner that may appear most likely to 
secure the same correctly,” ete. Gen. Stat., 901. 

While there might be a view taken of the case in which 
it might be held necessary for the plaintiff to show, as well 
in its pleading as by its proof, that it has complied with 
the law in respect to listing its property to the state aud- 
itor before applying to a court of equity for relief against 
local assessment and taxation, yet, as a question of law, 
if the land in question was listable to the state auditor and 
assessable by the state board of equalization, then it was 
not assessable by the precinct assessor nor taxable by the 
county board, whether it was, in point of fact, listed to the 
auditor or assessed bythe state board or not. Indeed it is 
extremely doubtful from the wording of that part of the 
section of the statute above quoted whether the list therein 
spoken of should contain anything more than the number 
of miles of such railroad, including side track and switches 
in case of railroads, and of main and side wire in the case 
of telegraph lines, in the state of Nebraska, and the num- 
ber of miles of the same in each organized county therein. 
If it were necessary to state in such list the number and 
size of depot buildings, the size of depot grounds, the 
amount and kinds of every species of personal property, 
ete., the only purpose such listing would serve would be to 
enable the state board of equalization to assess the entire 
road per mile, and not ‘to enable it in point of fact to tax 
these specific’ buildings, grounds, or personal property. 
There is a general presumption that. public officers dis- 
charge their public duties, and this presumption prevails 
in all cases except where the proper discharge of such duties 
is directly called in question. “If the state auditor did do 

his duty under the provisions of the statute, then, even if 
the plaintiff’s officers failed to list this property according 
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to law, he availed himself of the other means provided for 
by statute and obtained the necessary data to enable the 
state board of equalization to assess the mileage of the rail- 
road, including side tracks, at its fair taxable value, as- 
signing the proper number of miles to each organized 
county of the state through which the road runs, and that 
is all that could be done in any event. 

The issue to which all or nearly all of the testimony on 
either side seems to have been directed is, whether the 
block of ground as assessed by the precinct assessors was 
necessary for the use and running of the railroad, and 
whether it was in point of fact used by the said railroad 
‘company exclusively in its business, as contemplated by its 
charter. There was considerable and somewhat conflicting 
testimony as to the number, size, and use of the buildings 
situated on said ground, the number and situation of the 
side tracks upon the same. The district court in its de- 
cree must have passed upon these questions, and as has 
been often held by this as well as other courts, the findings 
of matter of fact by a trial, court where there is conflicting 
testimony, except there be an overwhelming preponderance 
against such finding, will not be disturbed. In the case 
between the same parties in this court, above referred to, 
the court in the opinion say: ‘There is no restriction upon 
the authority of the company to purchase with the consent 
of the owner all the real estate they may require for side 
tracks and depot grounds. In the case at bar (says the 
opinion) the present and prospective business of the com- 
pany would seem to justify them in the purchase of the 
lands in controversy for side tracks and depot grounds.” 
So in the case now under consideration, as well from the 
testimony in the case as from that field of observation to 
which this court cannot close its eyes, it is apparent that 
the commercial necessities of a through line of railway at 
this central point are yet in their infancy, and that such 
appliances, room, and accessories as might be sufficient for 
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the accommodation of such business eight years ago would 
be greatly insufficient ten years hence, and it seems quite 
clear to me that a corporation that would neglect to pro- 
vide larger business facilities than barely sufficient for the 
needs of to-day would fail in its duty as well to the public 
as to its own stockholders. 

There was some evidence that in one of the years for 
which the said ground was assessed a small building thereon 
‘was occupied by an employee of plaintiff railroad company 
as a residence, for a period of four months at a rental of 
seven dollars per month. But it is quite apparent that 
such disposition of the property was and was intended to 
be quite temporary, and the amount received in services 
for the rent of this building bears but a slight relation to 
the amount of taxes assessed against this property. In 
consideration of the magnitude of the interest involved in 
the case this matter of the rental of the said building may 
Well be said to fall within the maxim de minimis non 
curat lex. 

We find no error in the record, and the decree of the 
district court must be affirmed. By the court, 


JUDGMENT AFFIRMED. 


THE case of the B. & M. R. R. v. The City of Lincoln 
involves the same questions passed on in the foregoing, 
and is likewise affirmed. 


Marquett, Deweese & Hall, for the railroad. 


A. C. Ricketts, for the city. 
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Mito F, KELLoge AND OTHERS, PLAINTIFFS, v. LUKE 
LAVENDER AND OTHERS, DEFENDANTS. 


Interest. In an action for specific performance of a contract to con- 
vey certain real property, the purchase price was twenty-five 
hundred dollars, five hundred dollars of which was paid down, 
and time notes given for two thousand dollars, payable in one 
and two years from date with interest at the rate of twelve per 
cent perannum. These notes were endorsed by the vendor, for 
value, before maturity, and the property conveyed to a third 
party with notice. Held, That the holders of said notes were 
entitled to interest thereon at the rate therein provided for, 
after as well as before maturity. 


APPEAL and cross-appeal from the district court of Lan- 
caster county, Pounn, J., presiding. The facts sufficient to 
an understanding of the case are fully stated in the opinion. 


fe) 
Brown & Ryan Brothers, for appellant Tingley, cited: 
Monnett v. Sturges, 25 Ohio St., 384. Pruyn v. Mil- 
waukee, 1 Wis.,386. Thompson v. Pickel, 20 Iowa, 490. 
Warner v. Juif, 38 Mich., 622. Brewster v. Wakefield, 
1 Minn., 352. Union Ins’n v, Boston, 129 Mass., 82, 
Corcoran v. Doll, 32 Cal., 82. Beckwith v. Trustees, etc., 
29 Conn., 286. McLane v. Abrams, 2 Nevada, 199. 
Van Beuren v. Van Gaasbeck, 4 Cowen, 496. Cecil v. 
Hicks, 29 Gratt (Va.), 1. Sharpe v. Lee, 14 South Caro- 
lina, 341. Lester v. Bank of Mobile, 7 Ala., 490. Orom- 
well v. Co. of Sac., 96 U. S.,61. Sutherland on Damages, 
vol. 1, p. 550, and cases cited. Hand v. Armstrong, 18 
Towa, 324. Lee v. Davis, 1 A. K. Marsh (Ky.), 397, 


_ J. S. Gregory, for cross-appellant. 
Coss, J. 


This cause was before this court on appeal from the dis- 
trict court of Lancaster county at the July term, 1879, and 
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was remanded to said court for the purpose of bringing in 
as parties thereto the persons named in the opinion of the 
court in 9 Neb., 418. , 

It appears from the record that after the necessary amend- 
ments of pleadings to bring in the designated parties, as well 
as others who seem to be proper parties, and the settling of 
the pleadings between the several parties, new and old, the 
cause was finally tried to a referee, and a final decree en- 
tered. 

From this decree an appeal was entered by defendants 
R. R. Tingley and J. W. Hartley, and a. cross-appeal 
by the defeudants, J. E. Philpott, Thomas J. Cantlon, 
E. Mary Gregory, Luke Lavender, and John 8. Gregory, 
and the plaintiff, Milo F. Kellogg. 

I will dispose of the questions raised by the cross-appeal 
first. Of these there are several, but two of which’will be 
noticed here. The others having been settled in the case 
when previously before the court, will not be re-opened. 

1. It appears that on the 28th day of November, 1879, 
after this cause had been remanded to the district court, and 
was pending therein, the plaintiff, Milo F. Kellogg, for 
the consideration of one hundred dollars, executed and de- 
livered to the defendant, E. Mary Gregory, an assignment 
of the original agreement of purchase of the premises 
herein involved between himself and the defendant, Luke 
Lavender; and he also executed and delivered to the said 
E. Mary Gregory a power of attorney authorizing and em- 
powering her to “either prosecute or dismiss any such suit 
in said state of Nebraska, which may now be pending or 
which may grow out of, or arise out of said contract,” ete. 
It also appears that on the 20th day of February, 1880, in 
vacation of said court, the said E. Mary Gregory, by vir- 
tue of, and under the said power of attorney, entered upon 
the appearance docket of said court a general dismissal of 
said cause, without prejudice. It also appears that before 
such order of dismissal was entered, and on the 22d day of 

17 
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November, 1879, the cross-petition of the defendant, Joseph 
W. Hartley, setting up and claiming his interest. and rights 
tin the premises as afterwards found by the referee, had 
‘been duly filed in court. It further appears that on the 
“20th day of February, 1880, the same day upon which the 
:said order of dismissal was made, a motion was made, pre- 
sented, and filed by counsel for an order vacating the 
same for the several causes therein specified, which said 
motion was afterwards, at the February term of said court, 
-allowed, and the said order of dismissal vacated. 

2. It appears that oue of the notes given by Kellogg to 
Lavender, was by him negotiated to Tingley, who was at 
‘that time engaged in making loans, purchasing notes, and 
making investments of money for Parshall. Tingley 
-charged this note up to Parshall, and claimed to hold it on 
his account; but this, Parshall’ repudiated, and by litiga- 
‘tion compelled Tingley to otherwise account for all funds 
-held for him, or on his account. Thereupon, Tingley ap- 
plied to the district court in this case, and obtained leave 
to answer as a defendant herein, and answered as an inter- 
venor, claiming all rights and benefits in and to the said 
-one thousand dollars and interest as secured and repre- 
-sented by the said note as would otherwise be awarded and 
decreed tothe said Parshall. It further appears that in the 
month of February, 1880, the defendant, John S. Greg- 
ory, obtained a stipulation from the said Parshall (which 
was duly filed in the case in the district court, July 24, 
1882), for the dismissal of the said cause. 

The cross-appellants claim upon the above facts that 
‘upon the assignment by Kellogg to E. Mary Gregory of 
‘the Lavender contract, and giving her the power of attor- 
ney above referred to, and the entry by her of the order of 
-dismissal, the cause was absolutely taken out of court as to 
all parties; and that even if this were not so to all intents, 
that the right and power of W. J. Lamb to use the name 
* .of said plaintiff in any future proceedings in the case 
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thereby ceased and terminated. Also that upon the filing 
of the stipulation of the said Parshall in the district court 
in said cause for the’ dismissal thereof, the power of the 
court to grant relief to Tingley ceased and terminated. 

The above is my solution of the several pleadings, mo- 
tions, papers, and brief of the said cross appellants, which, 
from their number, it would be tedious to name specifically. 
In an equity suit, a superior court of original jurisdiction 
is invested with a wide discretion as to the bringing in of 

new parties and the retention of old ones, when such im- 
' portation or retention is proposed in apparent good faith, 
and seems to be for the furtherance of justice, the saving 
of costs, or the termination of litigation; and in a court of 
appellate jurisdiction, I know of but one general rule for 
the review of such action of the trial court—providing of 
course that the provisions of no statute have been violated— 
has such proceeding been such as was calculated to elicit 
the truth, ensure a fair trial, and do justice between the 
parties? Tested by this rule, I see nothing in the proceed- 
ings of the district court which ought to be reversed or 
criticised here. 

The appeal of the defendants, R. R. Tingley and J. W. 
Hartley, is upon the amounts severally decreed to them to 
be paid by the defendant, E. Mary Gregory, or out of the 
proceeds of a sale of said real estate; and the sole question 
raised by said appeal is as to the rate of interest which the 
notes given by Kellogg to Lavender, bear after maturity. 
‘The following is a copy of one of the notes, the others be- 
ing in the same form: 

«$1,000.00. Lincoiy, NEBRASKA, July 13, 1872. 

“On or before the first of May, 1874, I promise to pay 
to the order of Luke Lavender one thousand dollars at 12 
per cent interest from date, value received. 

“Mito F. Ketioae.” 

Endorsed by Lavender. 

The referee found that the notes drew interest at twelve 
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per cent from date until maturity, and seven per cent after 
maturity. The district court modified the finding of the 
referee in that respect, and in its decree allowed interest on 
the notes from date to maturity at twelve per cent; from 
maturity, May 1, 1874, to June 1, 1879 (the date of the 
taking effect of the statute changing the rate of interest), at 
ten per cent, and from the last mentioned date at seven per 
cent. The appellants claim interest at twelve per cent 
after as well as before maturity. 

The question thus presented is an important one which 
has not previously been before this court. It has, how- 
ever, been before the courts of last resort of several of the 
states, and the supreme court of the United States. It first 
came before the latter court on appeal from the supreme 
court of Minnesota Territory, in the case of Brewster v. 
Wakefield, 22 How., 118. The laws of Minnesota Terri- 
tory placed no limit upon the rate of interest for which 
parties might lawfully contract, but provided that seven 
per cent per annum should be the rate where none other 
was fixed by contract. A suit was instituted in the district 
court of that territory by Wakefield against Brewster and 
others to foreclose a mortgage made by the said Brewster 
and wife of certain lands to secure the payment of two: 
promissory notes mentioned in the proceedings. These 
notes were both given by Brewster on the 11th day of July, 
1854, whereby in one of them he promised to pay twelve 
months after the date thereof, to the order of Wakefield, 
the sum of five thousand five hundred and eighty-three 
dollars and twenty-five cents, with interest thereon at the 
rate of twenty per cent per annum from the date thereof, 
for value received; and in the other, promised to pay 
Wakefield the further sum of two thousand dollars twelve 
months after the date thereof, with interest thereon at the 
rate of two per cent per month from the date. Judgment 
of foreclosure was rendered in the district court, giving 
interest on the said notes at the rates therein respectively 
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agreed upon up to the date of the rendition of judgment. 
Taken on error to the supreme court of the territory, this 
judgment was affirmed with damages and interest, amount- 
ing in all to nearly twenty-one thousand dollars—almost 
three times the amount of the original indebtedness within 
less than four years. Taken to the supreme court of the 
United States on appeal, this case presented an illustration 
of those hard cases which are sometimes said to make bad 
precedents. That court held that interest should have been 
calculated on the notes at the rates therein stipulated re- 
spectively up to the maturity thereof, and after that time at 
‘the rate of seven per cent per annum. The announcement 
of this decision and opinion in 1859, startled the business 
and professional mind of the country as the writer well 
remembers; nor have they been followed and approved as 
the emanations of that court usually are. This decision 
being authority in Minnesota under the territorial govern- 
ment, has been followed under the state. Also in Kansas, 
Arkansas, South Carolina, Rhode Island, Kentucky, and 
Maine; and while the question may be considered an open 
one in New York and Connecticut, it has been decided the 
other way, #. e., that the rate of interest being fixed in the 
note, it governs not only until maturity, but until payment, 
unless otherwise expressed, by the courts of Massachusetts, 
Indiana, California, Texas, New Jersey, Illinois, Wiscon- | 
sin, Iowa, Nevada, Tennessee, Ohio, Michigan, and Vir- 
ginia. This view also seems to be in accord with the recent 
decisions of the English courts as collated by C. J. Gray 
in his very able and exhaustive opinion in the case of 
Union Institution for Savings v. City of Boston, 129 Mass., 
82. In this case, the learned judge cites all of the cases, 
American and English, and reaches the same conclusion as 
that announced by Mr. Justice Field in Cromwell v. County 
of Sac, 96 U.S., 51, that “the preponderance of opinion 
is in favor of the doctrine that the stipulated rate of inter- 
est attends the contract until it is merged in the judgment.” 
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But the best reasoned case, it seems to me, is that of Spencer 
v. Mazfield, 16 Wis., 185. The opinion of the court, by 
Mr. Justice Paine, answers every objection, and leaves it 
perfectly clear to my mind that the rule last stated is the 
correct one, and that none other ought to be adopted in this. 
state. 

The decree of the district court will therefore be modi- 
fied in this court so as to give and allow interest in the 
several sums found due the defendants, Reuben R. Ting- 
ley and Joseph W. Hartley, at the rate of twelve per cent 
per annum to the date of said decree. That is to say the 
, amount of judgment in favor of Reuben R. Tingley is de- 
clared and fixed at ($2,231) twenty-two hundred and 
thirty-one dollars, and that the judgment in favor of Joseph: 
W. Hartley is declared and fixed at ($440.77) four hun- 
dred and forty dollars and seventy-seven cents. And the 
said decree of the district court as above modified is. 
affirmed. By the Court, 


JUDGMENT AFFIRMED. 


>THE STATE OF NEBRASKA, EX REL. ROBERT D. SILVER, 
v. ALBERT G. KENDALL ET AL., BOARD OF PUBLIC 
LANDS AND BUILDINGS, AND W. H. B. Stour. 


1. Mandamus: WHAT ACTS MAY BE CONTROLLED BY. The only 
acts which courts can control by the writ of mandamus are 
such as are purely ministerial, and with which nothing like 
judgment or discretion is connected. 


: BOARD OF PUBLIC LANDS AND BUILDINGS. In awarding 
the contract for the erection and completion of the main build- 
ing of the new state capitol the board of public lands and 
buildings exercised their own judgment in matters respecting. 
which they cannot be controlled by mandamus. 
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ORIGINAL application for mandamus. 
James W. Savage, for the relator. 


Isaac Powers, Jr., Attorney General, and John Ct. 
Cowin, for the respondents the Board of Public Lands and 
Buildings, and Mason & Whedon, Burr & Kelly, and. 
George E. Pritchett, for respondent Stout. 


Laks, Cu. J. 


The relator, Robert D. Silver, was one of the two» 
bidders for the contract for the erection of the main 
building of the new state capitol, and William H. B. 
Stout, one of the respondents, was the other, and the suc-- 
cessful one; the contract having been formally awarded 
and let to him. The other respondents constitute the- 
state board of public lands and buildings, to whom the- 
duty of awarding and letting the contract belonged. This. 
work, and the contract for doing it, were provided for in. 
the act of the legislature entitled—“An act to provide,” 
etc., “for the erection of the main building of the new cap-- 
itol,” etc., approved February 27th, 1883. (Laws, Ch. 
XCVI.) The relief sought by the relator is, to have said! 
board required to cancel the contract entered into with 
Stout, and to make a new award upon the basis of his own: 
bid. This we are unable to do, for the following reasons,. 
stated as briefly as possible: 

The relator seeks the relief prayed for on the ground. 
that his bid conformed in every particular to the require-- 
ments of the statute, and was the best and the lowest, by 
the sum of forty-one thousand one hundred and eighty- 
seven dollars and twenty-five cents. If such were in fact. - 
the real character of his bid, as shown by the evidence, in- 
asmuch as it was evidently contemplated by the legislature- 
that such an one, if any, should be taken, we might poz-- 
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sibly be able to grant the desired relief. But unfortu- 
nately for the relator, and perhaps for the state, such was 
not his bid in the estimation of the board, nor as shown by 
the evidence here produced. 

Referring to the reasons assigned by the board. at the 
time of making the award, for their action, we find the 
following: “That the bid of said Silver is not in accord- 
ance with the law, the advertisement heretofore adopted by 
this board, in that the sample of stone, considered by the 
board as the most essential sample of material to be fur- 
nished, did not comply with subdivision three, page ten of 
the specifications heretofore adopted, in that the stone so 
presented asa sample, did not come ‘from a quarry which 
has been worked long enough to insure equal texture, qual- 
ity, color, and sufficient quantity of the quality, texture, 
and color’ to complete the said main capitol building. 
But that said sample of stone did come from some ledge of 
rock unknown to this board, or to Mr. Silver, who offered 
it asa sample. And the board do further consider that it 
would be against public policy and the best interest of the 
state, to award a contract for such an important building 
to be built from stone from a ledge of rock, undeveloped, 
and of which nothing is known,” etc. “That the bid of 
W. H. B. Stout was in accordance with the law, the adver- 
tisement, and the specifications; that the sample of stone 
furnished by him was from a quarry which had been devel- 
oped for several years, and from which the stone used in the 
construction of the east and west wings were furnished, 
and that the said quarry appeared in condition to furnish 
the necessary quantity and quality of stone desired,” etc. 

Without referring particularly to the evidence on the 
subject, we will say that these findings of the board as to 
the samples of stone exhibited by Silver and Stout respec- 
tively, are fully sustained; indeed, they are practically 
conceded to be true. In his testimony, Mr. Silver says: 
“This sample of rock I got from Mr. G. A. C. Smith be- 
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fore bidding for the east wing of the state house, August, 
1881, I think. This is the same sample I then furnished. 
I got several samples, and I think this is one of them. I 
may be mistaken. I know not from what quarry Mr. 
Smith got the rock other than what he told me. I do not 
know of my own personal knowledge that it had been 
opened and worked. * * * Icannot swear whether it 
came from a quarry, and was not a piece of loose rock, * 
* * * Tdid not then have a quarry from which I was 
to furnish the stone. * * * * J knew where I thought 
I could get the stone from. Lansing & Yansen had a 
quarry from which I thought I could get the rock. * * 
* * [do not know when this quarry of Lansing & 
‘Yansen was opened. * * * Thad no reason to believe 
this piece of rock came from their quarry.” The sample 
exhibited by Stout came from his own quarry on the Platte 
river, opposite the town of South Bend, which was fully 
developed. Such being the basis of the action of the board, 
the question to be decided is simply, whether it supports 
the award, or, in othe: words, whether, under the law govern- 
ing their action, these findings respecting the samples of 
stone were material,and of a matter intrusted to their judg- 
ment and discretion ? 

Looking to the act of the legislature before referred to 
we find that the first step required of the board in the con- 
struction of this building was to select an architect, and 
adopt “plans and specifications,” which they did under sec. 
83 of said act. This section was evidently framed in the 
interest of William H. Wilcox, the architect selected; the 
board being directed, impliedly at least, to give him the 
job of furnishing the plans and specifications, if hé would’ 
take it for the designated compensation, viz., “for a sum 
not to exceed three-fourths of one per cent of the contract 
price of the building,” which he seems to have done. The 
next step of the board was, under section 6, to advertise for 
bids for the erection of the building, “and the completion 


266 SUPREME COURT OF NEBRASKA, 


State, ex rel. Silver, v. Kendall. 


of the same in accordance with the plans and specifications: 
adopted.” In the consideration of bids, and the award of" 
the contract, they were specially directed by section 8 to. 
“have due regard to the samples of materials furnished 
with the bids,” and to see to it that the facings and trim- 
mings of the building should “be of limestone, and of’ 
equal quality, aid of same color, as near as practicable to. 
that used in the east and west wings, now completed.” And 
by section 10, the board were required to “reserve the- 
right to reject any and all bids,” which, “in their judg- 
ment,” were “not in accordance with the law and the ad-. 
vertisement.” 

Thus it is seen that the decision of the board on the 
merits of the bids, in the matter of their compliance with 
the requirements of the specifications, was made a very 
material part of their duty. The specifications, when: 
adopted, became, as it were, a part of the Jaw for their- 
guidance afterwards. The invitation for proposals, the 
bids, and the award of the contract were all required to be- 
with special reference to the plans and specifications, and 
subject to them. Looking to the specifications, we find. 
they provide in respect to the stone, first, that it must “cor- 
respond exactly with the two wings now completed,” and second,. 
that “no stone will be permitted to be used, unless it is taken 
from a quarry which has been worked long enough to insure: 
equal texture, quality, color, and sufficient quantity of the 
quality, texture, and color to absolutely conform with that: 
used in the east and west wings of the new capitol.” 

It being conceded that, in this particular at least, Silver’s. 
bid was materially defective, it could not properly have- 
been accepted. The specimen of stone which he submitted 
may have been fully equal in texture and durability to that. 
produced by his competitor, but in every other of these. 
requisites it was entirely deficient. Not only was it want- 
ing in the particular on which the board placed their de-~ 
cision, but, as the testimony shows, in that of color also. — 
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To any one at all acquainted with the meaning of lan- 

guage and the rules of construction of statutes, it must surely 
be evident from these brief references to the law and the 
specifications by which the board were governed, that in. sev- 
eral particulars, and especially in the matter of whether the 
bids were “in accordance with the law, and the advertise- 
ment,” the legislature intended to trust solely to their judg- 
ment. This being so, it is very clear that no court has the 
right, by the writ of mandamus, to interpose its judgment,. 
to direct or influence their action. To do so would be usur- 
pation. The only acts which courts can rightfully control 
by this writ are such as are purely ministerial, and with 
which nothing like judgment or discretion is connected. 
United States v. Seaman, 17 How., 225. Same v. Guthrie, 
Id., 378. State, ew rel. Lewis, et al. v. Governor et al., 22. 
Wis., 110. People v. The Contracting Board, 27 N. Y., 
378. Though they may require inferior tribunals to exer- 
cise judgment given them, or to proceed to the discharge of 
any of their functions, they “cannot control judicial dis- 
cretion.” Code of civil procedure, § 645. 

Several other points were raised and discussed by coun- 
sel on the hearing, as tending to support the action of the 
board, but, as the one we have considered seems to have 
controlled the action of the board, and is conclusive in our 
estimation of the relator’s rights under the law, we will 
not notice them. We desire it to be understood, that in 
denying the writ we place our decision squarely on the 
ground that, in awarding the contract to Stout and deny- 
ing it to Silver, the board were required to and did exercise 
their own judgment in matters respecting which they can- 
not properly be controlled by mandamus, 


( WRIT DENIED. 


Coss, J., concurs, 
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MaxwELL, J., dissenting. 


I am unable to give my assent to the opinion of the ma- 
jority of the court, for the following reasons: The bid of 
Mr. Silver is more than $41,000 less than that of Mr. 
Stout, and his proposition is to erect the building in all re- 
spects in conformity to the plans and specifications and the 
law. Mr. Stout can do no more than this, nor is it con- 
tended that he proposes to perform any more labor or ex- 
pend any more money in the building than would Silver 
if the contract was awarded to him. Silver is a practical 
builder, trained to the business, and has erected a consid- 
erable number of public buildings in this and other states, 
among which are the state university and insane asylum, 
erected in 1871-2. He tendered a good and sufficient bond 
to enter into the contract and comply with its requirements. 
The ground upon which his bid was rejected was because 
he did not show that he possessed a developed stone quarry 
from which to obtain the ashlar for the building, and on 
the argument the further objection that his schedule did 
not include all the articles necessary to complete the build- 
ing. These objections will be considered in their order. 

The act for tearing down and removing the old capitol 
building and for the erection of the new, among other pro- 
visions, contains the following: 

“Sec. 6. The board, within ten days after the adoption 
of plans and specifications, shall advertise for thirty days 
in three newspapers in the state of Nebraska, one in Chi- 
cago, Illinois, and one in St. Joseph, Missouri, for bids for 
the erecting of the main building of the said state house 
and the completion of the same in accordance with the 
plans and specifications adopted. The plans and specifica- 
tions shall be kept on file in the office of the commissioner 
of public lands and buildings, and he is hereby made custo- 
dian, and it shall be his duty to see that they are carefully 
preserved, and they shall remain the property of the state, 
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“Sec. 7. The contract shall provide for the completion 
of the said main building by the first day of December, 
1889. . 

“Sec. 8. The board of public lands and buildings in 
awarding said contract shall have due regard to the sam- 
ples of materials furnished with the bids, and the facings 
of said building and the trimmings shall be of limestone, 
and of equal quality and same color as near as practicable 
to that used in the east and west wings, now completed. 

“Sec. 9. The board shall require a good and sufficient 
guarantee to accompany each bid, to the effect, that should 
the contract be awarded to the bidder, he will within 
twenty days from the awarding of said contract with the 
state for the erection of said main building, according to 
the advertisement and his bid, and that he will further give 
a good bond running to the state of Nebraska, in the sum 
of three hundred thousand dollars, to be approved by the 
governor, the bond conditioned for the faithful perform- 
ance of his contract, according to law and terms thereof. 

“Sec. 10. The board shall reserve the right to reject 
any and all bids, if in their judgment they are too high, or 
not in accordance with the law and the advertisement; and 
in that event they shall proceed to advertise as before until 
there is a favorable bid received by the board. Provided, 
That said board shall reject all bids for said main building 
for which the bid or bids be for the sum of four hundred 
and fifty thousand dollars or upwards. And it is hereby 
provided, That said board shall not expend any sum ex- 
ceeding said sum of four hundred and fifty thousand dol- 
lars in the erection and full completion of said main capi- 
tol building. 

“Sec. 11. Immediately upon the awarding of the con- 
tract the board shall appoint a competent and practical 
builder as superintendent of construction, whose duty it 
shall be to see that the plans and specifications of said 
building are faithfully carried out in construction by said 
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contractor, and it is hereby made the special duty of the 
superintendent to see that the proper material is used in the 
construction of said building, and that all work is done in 
@ skillful and workmanlike manner. 

“Sec. 12. It shall be the duty of the superintendent to 
make out and return to the board, monthly statements, 
showing the amount of work done on said main building, 
and materials furnished by the contractor, and perform 
such other services, and give such other information from 
time to time, as the board may require. Such statements 
and information shall always be in writing and sworn to 
by the superintendent. 

“Sec. 13. The superintendent shall, before entering 
upon the discharge of his duty, enter into a good and suffi- 
cient bond to the state of Nebraska, in the sum of twenty- 
five thousand dollars, to be approved by the board, condi- 
tioned for the faithful performance of his duties as specified 
in this act. 

“Sec, 14. The superintendent shall be allowed such 
compensation as the board of public lands and buildings 
shall decide, not to exceed two per’ cent’ on the contract 
price of said building, or of the work done on the same, 
under his supervision, which amount shall be certified by 
the board, and on such certificate the auditor of public ac- 
counts shall draw his warrant on the general fund of the 
state for said amounts, from time to time as the work pro- 
gresses, not to exceed the rate of one thousand dollars per 
year for the actual time employed. 

“Sec. 15. During the progress of the construction of 
said building, the superintendent shall make out and file 
with the board, monthly estimates showing the amount of 
work done on said main building and material furnished 
by the contractor, together with such other information 
from time to time as the board may require him to give, 
and the board shall, after a careful examination of such es- 
timate, if correct, certify the same to the auditor of public 
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accounts, showing the amounts thus found due the con- 
tractor, and upon such certificates being thus presented to 
the auditor, he shall draw his warrant upon the special furid 
created for the erection of said building, in favor of the 
contractor, for eighty-five per cent of the amount thus cer- 
tified by the board, and when the contract is completed, 
and the final estimate made, the board shall certify this fact 
to the auditor of public accounts, who shall then draw his 
warrant as before, including in the said last warrant the 
fifteen per cent retained, making the balance due the con- 
tractor upon his contract.” 

The only samples of material furnished by either Stout 
or Silver consisted of small cubes of rock from near Louis- 
ville, in this state. No objection was made by the board 
to either the color or texture of the piece exhibited by Sil- 
ver, nor was his bid rejected on that ground. ; The ques- 
tion then arises, had the board any authority to impose 
upon bidders the condition that to be successful they must 
own a developed quarry? It will be observed that they 
were required to advertise for bids in three newspapers in 
this state, one in Chicago, Illinois, and one in St. Joseph, 
Missouri, for bids for erecting the main building, and the 
completion of the same according to the plane and specifi- 
cations, 

The evident object of thus advertising was to invite pro- 
posals from builders. The legislature in effect provided 
that notice of the lettings should be given as wide a pub- 
licity as possible in order that the state might have the ben- 
efit of competition. In order to invite competition, bid- 
ders must not be burdened with onerous conditions which 
would’ have the effect to deter them from bidding, and 
might prevent all competition. Suppose it was made a 
condition that the person bidding should own a pine for- 
est from which the pine lumber was to be manufactured ~ 
that was used in the building, or a forest of oak or other 
hard wood, or that he possess an iron foundry or rolling 
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mill, or be engaged in the manufacture of brick, it would 
be said that such conditions were unauthorized and would 
entirely defeat the object of the law, viz.; competition, as 
all these articles may be bought in abundant quantities in 
the open market. But wherein do these conditions differ 
from that in regard to stone? A bidder from Chicago or 
St. Joseph might be a thoroughly competent builder, but 
possess no quarry, but relying upon his ability to purchase 
material in the market make a proposal which would be 
met with refusal—not because he was not a responsible 
man and able to complete his proposed contract—not be- 
cause he in all probability would erect a substan- 
tial building conforming in all respects to the plans and 
specifications, but because he did not show that he had ex- 
pended a large sum of money in preparation for a contract 
that he might never receive. With as much propriety, 
the board might impose a condition that the successful 
bidder should be possessed of a certain amount of wealth 
as evidence of his ability to perform his agreement. The 
fact that a contractor tenders a satisfactory bond is evidence 
of his good faith, and of his intention and ability to per- 
form the contract, and that is all the security that the legisla- 
ture has seen fit to require. There might be some propri- 
ety perhaps in requiring a bidder to own a developed 
quarry if the stone heretofore used in the east and west 
wings was arare and valuable kind, and unless the same 
variety was used in the new building, there would be danger 
of marring the appearance of the whole building. But the 
testimony tends to show that the stone used does not com- 
pare with many other varieties used in durability—that in 
fact it is easily affected by the action of the weather, and is 
not as durable as many other kinds; that it is found in 
large quantities on both banks of the Platte river from , 
below Ashland to near its mouth; that the same quality of 
rock is found in abundance in Otoe county, in western 
Towa, in Illinois, Ohio, and other places. The testimony — 
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‘also tends to show that the stone used in the west wing, 
built under the supervision of a committee of the senate 
and house of representatives, is a fair quality of that kind of 
rock and nearly of a uniform color, although one witness 
testified, “the building is like Joseph’s coat, so many 
colors that you would have to have a good many samples 
to tell the color.” And the testimony also tends to show 
that a portion of it is filled with sand and clay streaks. 
There was no particular object therefore in obtaining rock 
from that particular quarry, as almost any change would 
seem to be beneficial. It will be observed that the statute 
simply provides that limestone shall be used as near of the 
color and texture of that heretofore used as practicable, and‘ 
that no restriction is placed upon the contractor. He- 
may obtain it wherever hecan. But it is said that the legis- 
lature gave the board authority to adopt plans and speci- 
fications, and that as the specifications contained a condi- 
tion that the party bidding should possess a stone quarry, 

that therefore this condition is authorized by law. The 
phrase, “plans and specifications,” has a well defined 
meaning in this state at least. A plan when applied to a 
building in an architectural drawing* representing the 
horizontal sections of the various floors or stories of the 
building, the disposition of apartments and walls, with the. 
situation of the doors, windows—in fact represents the diff- 
erent. stories as they are to be built, and the whole as it 
will appear when completed. The word “specifications” 
when applied to a building means a specific and detailed 
statement of the materials to be used in the building, and 
the manner of performing the work. 

Any matter that does not relate to either of these is not 
included in the phrase “plans and specifications.” The- 
board of public lands and buildings is created by the con- 
stitution and its powers are defined as follows: It “shall 
perform such duties, and be subject to such rules and reg 
ulations as may be prescribed by law.” The board pos- 
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>wess no inherent power. For every act that it performs it 
‘must produce its authority from the statute, and any act 
‘performed by it without statutory authority is null and 
~void. 

The condition in the specifications above referred to, 
- therefore, being in excess of their authority, is a nullity. 
In the argument of the case, a great deal of stress was laid 
‘by Mr. Stout’s attorneys upon the fact that the schedule 
“filed by Silver did not cover all the articles in the specifi- 
- cations, and we were told that he thereby intended to de- 

fraud the state by leaving the dome and building unfin- 
cished, It seems that the board required a: schedule as a 
‘basis on which to make monthly estimates of the amount 
-to which the contractor would be entitled, but they ex- 
ipressly provided that it should not be binding upon them. 
It has nothing to do with the contract, and whether prop- 
-erly made or eutirely omitted, is immaterial. My. Wilcox, 
“the architect, stated on cross-examination that the only 
- effect of the omission of certain articles from the schedule, 
~was to deprive the builder of monthly payments thereon; 
‘but under the statute, as the superintendent is required to 
‘make monthly estimates from the work performed and ma- 
-terial furnished, and as the schedule is entirely unauthor- 
ized by law it amounts to nothing and may be entirely 
-disregarded. But the same defect existed in the schedule 
-of Mr. Stout, while his contained several thousand dollars 
as the value of frescoing which is not mentioned in the 
-contract. This objection therefore is untenable. 

It issaid, however, that the board of publiclandsand build- 
‘ings is a co-ordinate branch of the government, created by 
‘the same constitution that created this court ; that it is charged 
‘with certain duties which it is required to perform and that 
this court will not interfere with its action in the perform- 
‘ance of these duties. In other words that in the matter of 
letting contracts, the board has a discretion which will not 
‘be controlled by this court—is in fact, a law unto itself. 
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I concede that in any case where the law requires an officer 
to use his judgment in deciding a matter properly before 
him, that he cannot be compelled by mandamus to decide in 
a particular manner. Thus, the constitution imposes upon 
the governor the duty of examining bills passed by the leg- 
islature and approving or vetoing the same. He is clothed 
“with the exclusive power to determine what his action 
hall be in the premises, being a part of the law-making 
power, and answerable alone to the people. His action 
‘therein therefore cannot be controlled. So in extradition 
-cases, being a matter of state comity, mandamus will not 
‘ lie, and the courts properly hold that they have no power 
to control the performance of purely executive and politi- 
eal functions. But where the duties required of him are 
purely ministerial—such as might with equal propriety be 
required at the hands of any other officer, mandamus will 
lie. State v. Chase, 5 O. S.,528. Tenn. & Coosa RB. Co. 
vw. Moore, 36 Ala., 371. Cotten v. Hillis, 7 Jones, 545. 
Magruder v. Swann, 25 Md., 173. Middleton v. Low, 80 
Cal., 596. Harpending v. Haight, 39 Id., 189. High on 
Ex. Rem., § 119 and note. In a free government no offi- 
cer is above the law, and if he fails to perform a clear 
‘duty mandamus will lie to compel performance. 

The same rules apply to any other state officer, and no 
officer from the highest to the lowest is beyond the reach of 
mandamus if ‘the duties required of him are purely minis- 
terial. Thus, in Hollister v. The Judges, 8 O.8., 201, an ap- 
plication was made for a mandamus to compel the judges of 
‘the common pleas to restore toa bill of exceptions certain 
material words which it was alleged had been stricken out 
a retiring judge. The judges answered that having just by 
come upon the bench they knew nothing about the facts, 
and had no power over the clerk; but the supreme court 
held this was no defense. That it was their duty to require 
the parties to produce tl.eir proofs,and act upon such proofs 
in the same manner as in other cases that came before them, 
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and a peremptory writ was awarded. And the supreme 
court of the United States held that a judge who tried the 
cause would be compelled to sign the judgment record. 
Ins. Co. v. Wilson, 8 Peters, 291. And to settle and sign 
a bill of exceptions. Ex. parte Crane, 5 Id., 189. So 
where the statute makes it the duty of a court or judge to: 
approve official bonds, and a suflicient bond is tendered, 
mandamus will lie to compel its approval. State v. Ely, 
43 Ala., 568. Beck v. Jackson, 43 Mo., 117. People v. 
Fletcher, 2 Scam., 482. 

Neither does the fact that the board of public lands and 
buildings is created by the constitution withdraw it from 
the control of the courts. The board, although created by 
the constitution, is governed entirely by the provisions of 
the statute. Nearly all its duties are ministerial, and in 
the matter of letting contracts, there is no doubt that its 
duties are of that character. Having adopted plans and 
specifications, and invited bids thereon, its only duty in 
awarding the contract was to ascertain which was the low- 
est bidder, and if he had tendered a sufficient bond. These 
duties were purely ministerial in their nature, and neither 
require nor admit of the exercise of discretion. In the 
case of Boren & Guckes v. Commissioners of Darke Co., 21 
O. S., 311, the county commissioners of Darke county, who. 
were entrusted with the management of its affairs, and pos- 
sessed much greater powers than are given to the board ot 
public lands and buildings, let a contract for the erection 
of a court house to the highest bidder. ‘The court in effect 
held that the duties were ministerial; that, notwithstand- 
ing they had let the contract to the highest bidder, yet, as 
that contract was unauthorized, a peremptory mandamus 
was awarded, compelling them to award the contract to him 
who was entitled to it—the lowest bidder. That case was. 
followed in this state in the case of The People v. Commis- 
sioners of Buffalo Co., 4 Neb., 150, and it is a fact well 
known that the district court of that county compelled the 
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commissioners of that county to let the contract for the’ 
erection of the bridge to the lowest bidder, which was done 
~ at $8.50 per lineal foot in place of $13, the bridge being 
more than 6,000 feet in length. 

This case was followed and approved in that of Follmer 
w. Nuckolls Co., 6 Neb., 204, and in State v. York Co., 13 
Neb., 57. In the case last cited, the county commissioners 
of York county had let the contract for supplies for the 
county to one not entitled to it, but this court compelled 
them to let it to the proper party. I think it will be dif- 
ficult to apply a rule to county commissioners, who have 
greater powers than the board of public lands and build- 
ings, and not apply the same rule to it. In support of the 
opposite view, we are referred to the case of the People v. 
The Contracting Board, 27 New York, 378, decided in 
1863. In that case, the contracting board advertised for 
proposals to keep the Cayuga and Seneca canals in repairs 


for a series of years, the statute requiring them to let the . ~~ 


contract to the lowest bidder. A certificate of deposit of 
$4,000 in cash in some banking house in good credit, pay- 
able to the auditor, was required of each bidder. The 
lowest bidder filed a certificate for four thousand dollars, 
omitting the words “in cash.” Upon this pretext, the 
contracting board refused to consider his bid, and let the 
contract to the next highest bidder. 

The supreme court granted a mandamus to compel the 
awarding of the contract to the lowest bidder. This de- 
cision was reversed by the court of appeals, Selden, J., dis- 
senting. In the statement of facts, it clearly appears that 
the only reason the bid was rejected was because the words 
“in cash” were not in the certificate; yet Emmett, J., who 
delivered the opinion, affects to assume that some other 
reasons existed. The opinion is not very satisfactory, and 
fails to meet the questions at issue. In the dissenting 
opinion of Judge Selden, the objections, in the majority’s 
opinion, are completely answered, and it is shown that the 
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decision is a complete departure from the former decisions. 
in that state. The same court in the case of Doolittle v. 
Supervisors, 18 New York, 155, had held that a liability 
to increased taxation from illegal taxes affected all taxpay- 
ers alike, and that an action to enjoin the proceedings could 
only be brought by the proper public officer, and could not 
be brought by a private taxpayer. The taxpayers of the 
state being thus bound hand and foot, and the lowest bid- 
ders on a public contract having no rights which the courts 
. would enforce, is ita matter of surprise that Tweed soon 
afterward seized the government of its chief city, and, un- 
- der various ‘}retended contracts, robbed it of millions of 
dollars ? 

Nor did the evil stop here, as it seems to have extended 
to all public contracts. Whether these robberies were the: 
fruit of these decisions or not, I leave others to determine, 
but following as they did the decisions in question, there- 
is certainly cause for reflection. 

In the first case cited from New York, it is said in sub-- 
stance that the lowest bidder has no rights as such which 
the courts will enforce. The law is settled the other way 
in this state and Ohio, from whence our practice was copied,. 
and it is unnecessary to discuss the question; but that our 
decisions are sustained by reason and the clear weight of 
authority, I think it is apparent. Our constitution pro- 
vides that all courts shall be open, and every person, for: 
any injury done him in his lands, goods, person, or reputa- 
tion shall have a remedy by due course of law, and justice- 
administered without denial or delay; yet it is proposed by. 
this court, in the face of this plain constitutional provision,. 
to close the doors of the court in certain cases; to hold that 
certain officers are above the law, and not amenable to the- 
courts. The logical effect of the decision is that the board 
may let a contract for any sum that they please, and the- 
court will not interfere. Such a power is liable to gross 
abuse, and the court has no legal or moral right thus to- 
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deny to any citizen his rights. It was the boast of the- 
common law that there was no wrong without a remedy, . 
ubi jus, ibi remedium. Johnstone v. Sutton, 1 T. R., 512. 
Coke Litt, 197 b. Broom’s Legal Maxims, 191. But 
here is a case in which the court refuses to grant any relief. . 
In conclusion, I do not wish to impugn. the motives or ac-- 
tion of the members of the board. I have every reason to - 
believe that they acted in good faith, and that there was . 
simply an error of judgment. But the precedent is de- 
structive of public virtue, and is liable hereafter to léad to . 
great abuses and wrongs. In my view, the board should’ 
have accepted the lowest bid, or rejected both and adver- 
tised again for proposals; not having seen fit to reject both . 
bids, the lowest bidder was entitled to the contract. A. 
‘peremptory writ should therefore be awarded.. 


Tur Bururnetron & Missournt River Rarzroap Com-- 
PANY, PLAINTIFF IN ERROR, vV.. AUGUSTUS REIN- 
HACKLE, DEFENDANT IN ERROR.. 


1. Railroads: OBSTRUCTING STREET IN CITy. The. authorities- 
of a city have no power to authorize a railroad company to per- 
manently appropriate and obstruct a portion of a street without-. 
compensation to such lot owners abutting thereon as are spe- - 
cially injured thereby. 

: EMINENT DOMAIN: DAMAGES.. The mode provided by. 


statute for assessing damages for right of way does not apply - 
where property is damaged but no portion thereof taken. 


2 


Error to the district court for Cass county.. Tried be-. 
low before Pounn, J. 


f T. M. Marquett and J. W. Deweese, for plaintiff in error. . 


The remedy provided by statute is complete. Mills on. 
Eminent Domain, 87. Lindell’s Adm’r v, Hannibal & St. . 
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Joe R. R. Co., 36 Mo., 548. Smith v. Chicago R. R. Co., 
67 Ill., 198. Little Miami R. R. Co. v. Whitacre, 8 Ohio 
State, 590. Hovey v. Mayo, 43 Me., 332. Spangler’s 
Appeal, 64 Pa. St., 387. On fourth instruction, cited; 
C. B. Railroad v. Twine, 23 Kan., 594. On question to 
Reinhackle, cited: Stone v. Railroad, 68 IIL, 394. 


Smith & Beeson, for defendant in error, cited: Haynes 
v. Thomas, 7 Ind., 38. C. B. R. KR. v. Twine, 23 Kan., 
585. Park v. R. R., 43 Iowa, 6389. Lackland v. R. R., 
31 Mo., 180. Street Railway v. Cumminsville, 14 Ohio 
State, 523. Gottschalk v. C. B. & Q. R. R.,14 Neb., 550. 
Dillon Mun. Corp., § 557 and note. Id., § 496 and note 1. 


MAxweELL, J. 


In the year 1858 the defendant purchased lot 3 in block 
- 47 in the city of Plattsmouth, said lot fronting east on Sec- 
ond street in said city. He thereupon erected a dwelling- 
house on said lot, in which his family has resided from that 
time until the present. Second street, the testimony shows, 
is seventy feet in width. About the year 1870 the plain- 
tiff herein had erected machine shops on its own land abut- 
ting on the east side of said street immediately opposite the 
defendant’s premises, and obtained leave from the proper 
city authorities to erect a fence on the east side of said 
street, inclosing a small portion of the same. In 1877 the 
machine shops were destroyed by fire, and new ones erected 
at a point in the southern or south-eastern portion of the 
city, some distance from the defendant’s premises. The 
company thereupon applied for and obtained leave from 
the city authorities to use the east side of said street for the 
purpose of laying tracks thereon and using the same for 
railroad purposes. In pursuance of this authority, the 
company laid two tracks on the east side of said street im- 
mediately opposite the defendant’s premises‘and extending 
for a considerable distance north and south, occupying 
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about thirty feet in width of said street. The western 
track, near the middle of the street, is used for the purpose 
of loading and unloading goods on and from the cars, and 
is constantly nearly filled with cars to be loaded or un- 
loaded. And the street is further obstructed by teams 
bringing or carvying away goods therefrom. These facts 
are undisputed. In February, 1881, the defendant in error 
commenced an action against the plaintiff in the district 
court of Cass county, to recover damages to his property 
caused by laying said tracks and the obstruction of said 
street, the date of the injury being alleged to be July Ist, 
1877. Issues were joined and a trial had, in which the . 
jury returned a verdict for the defendant in error for $500. 
A motion for a new trial having been overruled, judgment 
was entered on the verdict. 

The first error assigned by the plaintiff in error in its 
brief is, that the fee to the street being in the city and not 
in the adjoining lot owner, he has no remedy where a suf- 
ficient portion of the street is left for the use of the public. 
The testimony tends to show that the property in question 
at the time of the alleged injury was worth from $800 to 
$1,500, and that it has depreciated in value about one-half 
by the obstructions complained of. 

The fee of streets is in the public; but it is held in trust 
for public use. The municipal corporation cannot sell or 
permanently obstruct the streets without compensation to 
the owners of property specially injured thereby, The 
trust like any other must be exercised in good faith. It 
was created to give permanency to streets and apply them 
wholly to the use of the public. But in addition to the 
public benefit, every lot owner whose lots abut on a street 
has a special interest therein distinct from the public at 
large. Unless the owner can have free and unobstructed 
access to his property it will be of but little value. In 
Crawford v. The Village of Delaware, 7 Ohio State, 459, 
the supreme court of Ohio say: “The latter (lot owners) 
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have a peculiar interest in the street, which neither the lo- 
cal nor the general public can pretend to claim; a private 
right of the nature of an incorporeal hereditament legally 
attached to their contiguous grounds and the erections. 
thereon; an incidental title to certain facilities and fran- 
chises assured to them by contracts and by law, and with- 
out which their property would be comparatively of little: 
value. The easement appendant to the lots, unlike any 
right of one lot owner in the lot of another, is as much 
property as the lot itself.” 

This decision was cited and approved in Street Railway 
v. Cumminsville, 14 O. S., 547, and again in Hatch v. C. & 
I. R. R. Co, 18 Id., 92. These decisions commend them- 
selves to us as being just, alike to the lot owner and to the 
corporation seeking to appropriate the street. We there- 
fore hold that municipal authorities have no power to grant 
authority to permanently obstruct a street without compen- 
sation be made to lot owners abutting thereon who suffer 
special damages by such obstruction. 

Second. It is contended that an action for damages will 
not lie because the statute provides a mode of estimating: 
the same, which is exclusive. The statutory niode of as- 
certaining damages is applicable only in cases where some- 
portion of the claimant’s estate is taken. It does not apply 
and was not intended to apply to cases where lands are in- 
juriously affected but no portion thereof taken, as where a. 
portion of a street is appropriated. 

Third. Objection is made to the fourth instruction,. 
which is as follows: “If you find from the testimony that 
defendant has wrongfully appropriated said Second street 
to its own use, permanently occupying and using the same, 
and has thereby caused damage to plaintiff’s property by 
blockading said street with its cars and rolling stock, thereby 
causing plaintiff’s property to depreciate in value, the plain- 
tiff will be entitled to recover the difference between the- 
market value of the property before such unlawful appro-. 
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pliation and the value of the same after such unlawful ap- 
propriation and use by said defendant.” 

The objection urged by plaintiff’s attorneys against this 
instruction is, that it is misleading, because the jury might 
infer that the mere temporary blocking up of the street by _ 
the cars of the railroad company would entitle Reinhackle- 
to damages for the depreciation of his property. It isa 
sufficient answer to say that the testimony tends to show a. 
permanent obstruction on the street—in other words, a side- 
track built apparently for the express purpose of holding 
cars to be loaded and unloaded, and that a considerable 
number of cars are found constantly standing on the track. 
The testimony, therefore, does not sustain the construction 
contended for. 

Objection is made to the 16th question to Reinhackle on 
his direct examination, which is as follows: “State the con- 
dition of that street with those cars stopping, and with 
teams there loading and unloading?” The question was. 
proper, and the answer merely showed that the street was 
obstructed, and that, in consequence, there was but little 
travel thereon. The court might have directed the jury to. 
view the street with the alleged obstructions thereon, but a 
alescription of the same was proper testimony. And the 
same rule applies to the 25th question, which was as fol- 
lows: “What effect has the operating of these cars on these- 
tracks on your residence, if any?” After a careful exam- 
ination of the record we see no material error therein, and 
it is apparent that substantial justice has been done. The 
judgment must therefore be affirmed. 


_ JUDGMENT AFFIRMED, 


THE other judges concur, 
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EDWARD BATES, PLAINTIFF IN ERROR, V. YORK County, 
DEFENDANT IN ERROR. 


Taxes: RECOVERING BACK. On the facts stated in the petition, 
Held, That moneys paid for the purchase of lands for delinquent 
taxes could not be recovered. 


Error to the district court of York county. The peti- 
tion alleged in substance that, on the 25th of December, 
1879, plaintiff purchased of the county treasurer certain 
tracts of land for the delinquent taxes of 1879; that said 
lands were not reported by the auditor of the state to the 
county clerk of said county as lands becoming taxable for 
the first time, but were assessed without being reported or 
forwarded by the auditor for such purpose; that the sale of 
such lands for taxes to the plaintiff by the treasurer of said 
county was made without any public notice of such sale 
being given before selling at private sale; that said lands 
were homesteaded, and first proof made thereon March 9, 
1878, April 6, 1878, May 22, 1878, Oct. 14, 1878, and 
March 12, 1879. A demurrer to the petition was sus- 
tained by GAsLIn, J., sitting there, and the cause dismissed. . 


I. Eddy Bennett, for plaintiff in error, cited: Hamilton 
County v. Bailey, 12 Neb., 59. Otoe County v. Gray, 10 
Neb., 569. Gen. Stat., 925, § 77. Cooley Taxation, 216, 
374, Donovan v. Kloke, 6 Neb., 127. 


Scott & Frank, for defendant in error. Plaintiff’s right 
of action did not accrue until after the purchase, and the 
failure of the title and this right of action was modified by 
the statute so far as the action against the county was 
concerned. -Kertschacke v. Ludwig, 28 Wis., 480. Dillon 
v. Linder, 36 Wis., 344. Comp. Stat., page 425, § 131. 
This being an action between the purchaser and the county 
for an alleged wrongful act of the treasurer, the purchaser 


‘ 


e 


JULY TERM, 1883. 285 


Lane vy. Starkey. 


comes strictly within the rule of caveat emptor. Cooley on 
Taxation, 329-375. Lynde v. Melrose, 10 Allen, 49. 


MAXWELL, J. 


This is an action to recover from York county certain 
moneys paid by the plaintiff to said county in the purchase. 
of lands for delinquent taxes for the year 1878. The 
plaintiff has taken out no tax deed nor sought one, nor has 
he endeavored to enforce the lien against the land acquired 
by the tax purchase and failed. There was no misrepre- 
sentation to induce him to purchase, and for aught that is 
alleged in the petition, he knew all the facts in relation to 
the title he would obtain, before purchasing. In any event 
he fails to make a case entitling him to recover the money 
paid. The case of Foster v. Pierce County, ante p. 48, in © 
many respecis is analogous to that under consideration. 
There is no error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Joun T. LANE, PLAINTIFF IN ERROR, V. JACOB STARKEY, 
DEFENDANT IN ERROR. 


1. Sale: FRAUD: BONA FIDE PURCHASER. One W., intending to 

_ hinder and defraud his creditors, sold his stock of goods and 

book accounts to S., taking his notes therefor, S. being aware of 

and sharing in the fraudulent intent. S., twenty days after- 

wards, having information that an attachment was about to be 

levied on the goods as the property of W., sold the same toS., 

“an employe, taking his notes therefor. Held, On the facta 
proved, that S. was not a bona fide purchaser. 


3 : BURDEN OF PRooF. The burden of proving a 
valuable consideration is upon the purchaser when proof of that 
fact becomes necessary to his protection against creditors. 
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Error to the district court for Saline county. Tried 
below before Morris, J. 


Brown & Ryan Brothers, for plaintiff in error, reviewed 
the testimony at length, and cited, inter alia: Temple v. 
Smith, 13 Ind., 514, and cases cited. Burrill Assignments, 

$341. Bump., 89. Glenn v. Glenn, 17 Iowa, 501. 


Hastings & Mc Gintie, for defendant in error, cited: Thorn- 
ton v. Hook, 36 Cal., 223. Nichols v. Patten, 18 Me., 231. 
Fifield v. Gaston, 12 Iowa, 218. Clark. Tennant, 5 Neb., 
557. Howe v. Howe, 99 Mass., 89. King v. Moon, 42 
Mo., 551. Linn v. Wright, 18 Tex., 317. Waterbury ». 
Sturtevant, 18 Wend., 353. Kitile v. St. John, 10 Neb., 
. 605. Hedman v. Anderson, 6 Neb., 400. Bump on 
Fraudulent Conveyances, 563. Atwood v. Impson, 5C. E. 
Green, 150. Seymour v. Wilson, 19 N. Y., 417. Shontz 
v. Brown, 27 Pa. S., 123. Pattison v. Stewart, 6 W. and 
8., 74. 


MAXWELL, J. 


In July, 1882, one F. M. Woodruff had a store contain- 
ing general merchandise at Friendville, in this state, and 
‘was embarrassed by his liabilities. The total amount of 
his debts at this time seems to have been about $4,000, and 
the value of the stock the testimony shows to have been 
from $2,700 to $4,000, while the book accounts were from 
$300 to $1,200. Woodruff was indebted to one Stone, 
who kept a bank at that place,a little over $200 for money 
loaned. Woodruff’s creditors were pressing him very hard 
at this time, when he sold his entire stock, including the 
book accounts, to Stone for $2,000, which was paid by de- 
ducting the amount Woodruff was owing Stone, and by 
Stone giving his promissory notes for the balance—one of 
said notes for $500, with interest, due in six months; one 
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mote for $500, without interest, due in twelve months; one 
for $500, without interest, due in eighteen months, and a 
note for the remainder, without interest, due in two years. 
Stone, at the time of the alleged purchase, had full notice 
of the debts owing by Woodruff, and the testimony clearly 
shows that one of the objects he had in view in purchasing 
‘said goods was to hinder and delay if not defraud the cred- 
itors of Woodruff. This transaction took place on the 6th 
of July, 1882. There is considerable testimony tending 
‘to show that Stone did not purchase the goods absolutely, 
but merely to secure his own claim, and to enable Wood- 
ruff to settle with his creditors. This is denied by Stone, 
‘but is sustained by the clear weight of testimony, and it. 
certainly seems very strange that a merchant should sell 
his entire stock for not to exceed one-half of its face value, 
‘and receive as payment therefor only long time notes with- 
out interest. Certain creditors of Woodruff threatened to 
attach these goods to secure their claims, and Stone, evident- 
ly alarmed, made several efforts to sell the same before the 
‘attachments were levied. On the 26th of July, 1882, he 
was informed that an attachment was about to be levied 
-on the goods in question, and he at once went to a man 
named Hugh Seed, and offered to sell him the goods for 
$2,500, taking his notes therefor, payable in one, two, three, 
and four years. Mr. Seed agreed to take the goods on 
these terms, and the parties went to the store where the 
goods were kept, and the notes were drawn up ready to be 
signed, when Seed, evidently anticipating trouble if he pur- 
chased the goods, refused to take them and sign the notes. 
This was between two and three o’clock in the afternoon 
of the 26th. Stone thereupon sold the goods to one Star- 
key for $2,500, taking his notes therefor, payable to him- 
self. Immediately after this alleged sale, Starkey and the 
former clerk employed by Woodruff and Stone commenced 
to invoice the goods, the invoice being completed on the 
following Sunday. In the forenoon of the 27th of July, 
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an attachment was levied upon a portion of the goods in 
question as the property of Woodruff, the amount levied 
upon being $714.95. This action was brought by Starkey 
against the officer levying the attachment to recover the 
value of the property seized under the order. A verdict 
was rendered in favor of Starkey in the court below, and 
a motion for a new trial having been overruled, judgment 
was entered on the verdict. The question for determina- 
tion in this court is, was Starkey a bona fide parenese of 
the goods in question? 

It appears from the testimony that he was an employe 
of Stone at $16 per month and board, at the time of this 
purchase; that he had been in the employ of Stone at 

. Friendville for about two years; that prior to that time he 
had resided with his father in Hamilton county, and he states 
in his testimony “a part of the time I milled it,”—tended 
raill for his brother. It nowhere appears that he possessed 
any property whatever. Nor does the testimony show that 
at the time of the levy on the goods in question, he had 
paid one cent thereon. But it is said he gave his ne- 
gotiable promissory notes for the goods, and that this 
is sufficient to prove # valuable consideration. Whether 
negotiable promissory notes given under the circumstances 
of this case would be sufficient or not, we will not deter- 
mine, as the record nowhere shows such notes to have been 
given. It is in evidence that notes were given to J. D. 
Stone, but no copy is set out nor does their character ap- 
pear. It does appear, however, that Stone, knowing that an 
attachment was about to be levied, hurriedly sells these goods 
toStarkey, who knew but little or nothing about the business 
—the alleged purchase being made in the afternoon or 
night of July 26th, and the notes given at that time, 
while the invoice was made afterwards. No reason is 
given why the invoice was not made before the sale, but it 

‘is apparent that the reason was the fear of Woodruff’s cred- 
itors, and the testimony tends to show that there was suf- 
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ficient under the circumstances to put Starkey upon in- 
quiry. The question of a bona fide purchase has been 
before this court a number of times. - 

In Gregory v.’ Whedon, 8 Neb., 377, it is said: “In. 
_ order to constitute a person a bona fide purchaser he must 
have parted with something that is valuable upon tl. faith 
of his purchase before he had notice of any prior right or 
equity ;” and in Savage v. Hazard, 11 1d., 327, it is said, “to 
constitute a bona fide purchase for a valuable consideration, it 
must be without notice, and with the money actually paid.” 
In both of these cases the purchasers had given their prom- 
issory notes, but the sales were held to be invalid. The 
rule is well settled that the burden of proving a valuable 
consideration is upon the purchaser when proof of that fact 
becomes necessary to his protection against cither creditors or 
subsequent purchasers. 1 Am. Leading Cases (4th Ed.), 53. 
Battle v. Jones, 2 Ala., 314. Abbott’s Trial Ev., 448-9 
and cases cited in notes. This Starkev has failed todo. It: 
is stated in the defendant’s brief that it devolves upon the 
plaintiff to show that the transactions between Woodruff 
and Stone, and Stone and Starkey, were fraudulent. It is 
a fundamental principle that frand is never presumed— 
that is, when a sale is alleged to be fraudulent as to credit- 
ors it devolves on the party alleging the fraud to-prove it. 
But the proof of fraudulent intent need not extend beyond 
the vendor and vendee. ‘The question as to a purchase 
from a fraudulent vendee is whether or not he acted in 
good faith. If he did, he is protected. If he did not so 
purchase, the goods in his hands arc still liable for 
the debts of the real owner. That is, the goods in the 
hands of the fraudulent vendee were liable for the vendor’s. 
debts. Therefore, if one purchase with notice of the ven- 
dee’s title, or have facts sufficient to put him upon inquiry,. 
he takes merely the title possessed by the vendee. There 
may, however, be an intent also on the part of such pur- 
chaser to defraud or aid in defrauding the creditors of the 

19 


290 SUPREME COURT OF NEBRASKA, 


Lane v. Starkey. 


~vendor which may be proved to show his want of good 
‘faith. The testimony in this case fails to show that Star- 
key was a bona fide purchaser, and therefore entitled to 
“protection, and for that reason the judgrient must be re- 
-versed. As there must be a new trial in this case, we de- 
-sire to say that the cross-examination of both Stone and 
‘Starkey was too much restricted. In cases of this kind the 
‘facts can only be ascertained by a full examination of the 
-witnesses, ‘Then, too, the very large number of objections 
‘interposed by the attorneys, almost in the same form to all 
-questions, seem to have been unnecessary. It is the duty 
-of an attorney to protect the rights of his client by proper 
-objections and exceptions; but this does not authorize nor 
require continued and persistent objections to proper and 
-competent testimony. The judgment of the district court 
is reversed and the cause remanded for a new trial. 


' 


REVERSED AND REMANDED. 
Coss, J. concurs. 
Lake, Cu. J., dissenting. 


This cause comes here from Saline county. The action 
‘in the court below was brought by the defendant in error 
‘to recover damages for an alleged wrongful seizure by the 
plaintiff in error of a portion of his stock of goods under 
.an order of attachment. 

The order of attachment was issued to the plaintiff in 
-error, as sheriff, at the suit of Samuel P. Farmington et al. 
v. Francis M. Woodruff, who a short time before had been 
-engaged in the mercantile business in Friendville, in said 
-county, and from whom the defendant in error had, medi- 
:ately, obtained the goods in question. The intervening 
‘purchaser from Woodruff was J. D. Stone, who was one 
of his creditors. The defendant in error was in possession 
-of the goods when the attachment was levied, and he 
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claimed to own them under a sale from Stone. The de- 
fense interposed was that the defendant’s title had been 
obtained in fraud of Woodruff’s creditors, and that the 
goods were therefore attachable, as belonging to him, in 
satisfaction of their demands. The jury, however, found 
otherwise, and judgment was rendered accordingly. The 
only question for present consideration is simply whether 
the verdict is supported by the evidence. 

If we were dealing only with the sale from Woodruff to 
Stone, if the verdict rested on that alone, it is quite proba- 
ble it could not be sustained. For although Stone doubt- 
less had for one object, in making the purchase, the pay- 
ment of his own small demand against Woodruff, I think 
the evidence shows beyond all reasonable doubt that he had 
the further object of unjustly benefiting himself at the ex- 
pense of Woodruffs creditors, by getting his stock of goods 
for several hundred dollars less than they were really 
worth, and to that extent, if not altogether, defeat them in 
the collection of their claims. These claims were pressing 
upon Woodruff, and Stone knew it; they amounted to 
about four thousand dollars. The goods transferred to 
Stone, as Woodruff testified, were worth about thirty-eight 
hundred dollars, and the book accounts about one thou- 
sand dollars more. Stone paid for them both two thou- 
sand dollars by the satisfaction of his own demand of about 
three hundred dollars, and his four promissory notes, three 
for five hundred dollars each, payable in six, twelve, and 
eighteen months, and one for about two hundred dollars, 
payable in two years without interest. This was clearly a 
fraudulent transaction, and voidable at the suit of Wood- 
ruff’s creditors. 

But was the defendant in error aware of the fraudulent 
character of Stone’s title when he took it? In other words, 
did he know that one of Stone’s objects in buying the stock 
was to defeat, hinder, or delay Woodruff’s creditors in the 
collection of their claims? Or rather, as the question is 
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presented to this court, can the refusal of the jury to so find 
on the evidence before them be sustained? I think it can 
and should be. : 

It is a principle of universal recognition that in the ab- 
sence of proof fraud is never to be presumed. Therefore, 
if the right of a party in a suit depends upon the estab- 
lishment of fraud in another, he must prove it in order to 
succeed. The burden of proof is on him whose success. 
depends on showing the fraud. Clark et al. v. Tennant, 
5 Neb., 549. 3 Wait’s Actions and Defenses, 445, § 12. 

Such being the law by which the case is to be judged, 
what is the evidence to which it is to be applied? Con- 
ceding that Stone was a fraudulent purchaser, all that was 
shown beyond this was simply that the defendant in error 
had resided in Friendville about one year before he pur- 
chased the goods, during which time he had been in the 
employ of Stone or his son, running a flour and feed store 
at sixteen dollars per month and board. Before going to 
Friendville he had lived in Hamilton county about three 
years, working in his brother’s mill. This is all that was 
shown of Starkey’s antecedents, and nothing whatever as 
to his financial ability or standing. 

Stone, after his purchase from Woodruff, had run the 
store about twenty days when he proposed to sell out to 
Starkey. He had endeavored to sell to other parties. Fi- 
nally Starkey concluded to purchase on the terms offered 
him, which were the payment of twenty-five hundred dol- 
lars for the stock then on hand, for which he gave his 
promissory notes payable in six, twelve, eighteen, and 
twenty-four months, all except the first being without in- 
terest. This sale was completed and Starkey in possession 
of the goods before the attachment was levied. It is not 
shown that before the levy of this attachment Starkey knew 
or had reason to believe that Woodruff was in embarrassed 
circumstances, or even that he had a single creditor in the 
world. The stock so purchased by Starkey invoiced be- 
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tween twenty-seven and twenty-eight hundred dollars. 
Surely there is nothing in all this tending in the least de- 
gree to impeach the motives of Starkey in making the pur- 
chase, or that evinces a purpose to aid in defrauding the 
creditors of Woodruff. 

But there is one other item of evidence which seems to 
be the chief reliance of the plaintiff in crror to show bad 
faith on the part of Starkey. It is found in the deposition 
of Woodruff, taken in the jail in the city of Chicago, where 
he was then confined at the instance of the plaintiffs in 
error, presumably—although this is not clear—for alleged 
dishonesty in contracting the debt on which the attachment 
issued. 

It seems that Woodruff, after his sale to Stone, was in 
the habit of being about the store, and rooming there. 
This was continued for awhile after the sale to Starkey, 
and after the service of the order of attachment in this case, 
In his examination on behalf of the plaintiff in error, 
Woodruff was asked whether Starkey objected to his being 
there, and answered that he did. To the question “What. 
objection did he make, if any?” he answered, “If I can 
state just what he said—he said that it would let the cat 
out of the bag, or give the thing away, and that there would 
more parties attach.” 

This is all, and I think that, even if it were not contra- 
dicted, it falls far short of showing fraud in Starkey’s pur- 
chase. If the phrase, “let the cat out of the bag,” or “give 
the thing away” were really used, what was meant by it is 
merely conjectural. It is not at all clear that Woodruff 
himself knew what idea was intended to be conveyed by 
it, for on cross-examination on this point, he says: 

Q. You say that Mr. ain, objected to your being 
in the store? 

A. Yes, sir. 

Q. You say his objection was that it would let the cat 
out of the bag; what did he mean by that? 
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Objected to, and not answered. 

Q. Do you know anything about what he meant by 
that? 

A. I had an idea. 

Q. You don’t know; you had no conversation with him 
about it? 

A. No. 

Q. You know nothing further than that? 

A. No. 

But while Starkey admits he told Woodruff that he did 
not want him about the store, he denies that he made use 
of the words “let the cat out of the bag,” or “give the 
thing away.”’ And there being but these two witnesses as 
to what was said, the jury might well have concluded that 
no such language was used, especially so after Woodruff’s 
admission that he had consented to give his testimony for 
the plaintiffs in error while in jail, under the promise 
“that Mr. Farrington would try and get him out.” Star- 
key says, in his testimony on this subject, “I told him I 
didn’t want him there because it would make people think 
he had an interest in there, and they would come upon 
me.” That he had such apprehension of the tendency of 
‘Woodruff’s presence in the store, and so stated to him, 
after learning by the levy of one attachment that he was 
really indebted, and that the goods were being treated by 
his creditors as still belonging to him, are not very remark- 
able, nor inconsistent with the utmost good faith on his 
part. And Starkey says further of Woodruff’s reputed 
ownership, that about two days before he bought the goods 
he saw Woodruff at the store one evening, and said to him, 
“Prank, there is a good deal of talk around town about 
your having an interest in this store, and I want to know 

_about it; and he says, ‘Jake, I don’t want any such talk, I 
have no interest in here.’” This inquiry was very natural, 
and, as I think, shows no fraud on his part. He saw 
Woodruff still about the store, and heard people suggesting 
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that he still had an interest in it, although Stone was tbe- 
ostensible owner. Under these circumstances, being well. 
acquainted with Woodruff, ordinary inquisitiveness, even 

if he had no thought of purchasing the goods, would doubt-- 
less have prompted the inquiry. Woodruff, however, as- 

sured him that he had no interest there, and he doubtless. 
believed it. And even as to this supposed interest which. 
Starkey had heard talked of, there is not a particle of evi-. 
dence that he believed, or had any reason to believe it was. 
fraudulent as to creditors, for, as before stated, it is not. 
shown that he knew until after the attachment was levied;. 
that Woodruff had any creditors. 

After a careful consideration of the evidence, I am en-. 
tirely satisfied that as to the defendant in error it is not: 
sufficient to overcome the legal presumption of innocence. 
to which he is entitled, and to beget a belief in a reasona--. 
ble mind that, in making the purchase, he committed a: 
fraud. At all events, it is clearly not such as will justify 
this court in saying that a jury of twelve men, sustained by 
the judgment of the trial judge, were manifestly wrong im: 
finding it was not. Therefore the verdict should be sus-- 
- tained, and the judgment affirmed. 


JoHN McALISTER, PLAINTIFF IN ERROR, V. LANCASTER: 
County Bank ET AL., DEFENDANTS IN ERROR. 


1. Insane Defendants: GUARDIAN oF. The general guardian . 
of an insane defendant is authorized, and it is his duty when. 
duly notified, to appear in court and defend for his ward. 


: JURISDICTION: JUDGMENT. A court, by the service of? 
its summons, acquires jurisdiction of the person of an insane de- 
fendant; and the failure to appoint a guardian ad litem when the 
general guardian fails to appear and defend does not render the - 
judgment either void or voidable. It is at most only erroneous, . 
for which the appropriate remedy is by proceedings in error, and: 
not by an original action to vacate the judgment. 
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Error to the district court for Lancaster county. Heard 
below before Pounn, J. 


Brown & Ryan Brothers, for plaintiff in error. 
J. BR. Webster, for defendant in error. 
Lake, Cu. J. 


This is a petition in error from Lancaster county. The 
object of the action in the court below was to have a judg- 
ment of foreclosure and conveyances of the mortgaged 
premises thereunder set aside and held for naught as to 
the plaintiff, who, at the time of the foreclosure proceed- 
ings, was the owner of the fee. The theory of the plain- 
tiff’s claim to this relief is, that the judgment in question 
is void for having been rendered on default and while he 
was under the disability of insanity. 

The record shows that the plaintiff’s disability, and that 
he was under guardianship, were known and observed in 
bringing the action. Accordingly, both heand his guardians 
were duly notified by the service of a summons upon them, _ 
But they made no appearance, nor was a guardian ad litem 
appointed, and in due time their defaults were entered, fol- 
lowed by a judgment of foreclosure in the usual form. 

Counsel for the plaintiff seem to suppose that the rule 
respecting the jurisdiction of courts to render judgments 
against insane persons is the same as that which governs in 
the case of infant defendants; and that the court having 
proceeded without the appointment of a guardian ad litem, 
and an answer by him, the judgment, if not void, is at least 
voidable. If this were so, the plaintiff would probably be 
entitled to a cancellation of the judgment and of the sales 
made under it, upon just and equitable terms. 

But in this supposition counsel labor under a mistake. 
The court by its process acquired jurisdiction of the plain- 
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tiff, and although the want of an answer by a guardian for 
the suit may have rendered the judgment erroneous, it is 
neither void nar voidable. Freeman on Judgments, 152. 
It was the duty of the general guardians of the plaintiff on 
being summoned to appear and defend their ward’s inter- 
ests. Sec. 32, ch. 34, Comp. Statutes. Having failed to 
do so, however, the court might have appointed a guardian 
specially for that suit, and required of him an answer put- 
ting in issue the allegations of the petition. Such, doubt- 
less, would have been good practice, and perhaps the safer 
course. But whether the failure of the court to make such 
appointment and proceeding to judgment without an an- 
swer were even erroneous, it is not now proper to decide. 

In this connection it may be well to observe that, in the 
case of minor defendants, it is expressly provided that de- 
fense “must be made by a guardian for the suit.” Civil 
Code, § 38. In some states, as in Ohio for instance, there 
are similar provisions of statute respecting insane persons, 
but we have none here. In the case of Sturges v. Long- 
worth, 1 Ohio State, 554, it was held to be the duty of the 
court, in the absence of such a statute, to appoint a guardian 
ad litem for insane defendants. And in Johnson v. Pome- 
roy, 31 Ohio.State, 247, it was held, in effect, that although 
it was the duty of courts to appoint guardians ad litem for 
defendants shown to be insane, the failure to do so was 
only an irregularity, not in the least affecting their power 
to render binding judgments against them. No case has 
been brought to our notice which supports the theory of the 
plaintiff. 

According to our view of the law on this subject, if there 
be any defect in the foreclosure judgment, it is not jurisdic- 
tional, but at most only such as may be corrected, and the 
plaintiff’s rights fully secured, by proceedings in error, 
which in such case is the only remedy. 


JUDGMENT AFFIRMED. 
ALL of the judges concur. 


298 SUPREME COURT OF NEBRASKA, 


Garland y, Wells. 


JuLia A. GARLAND, APPELLANT, V. Henry E. WELLS 
ET AL., APPELLEES, — 


1. Fraud: PRINCIPAL AND AGENT. Evidence reviewed, and Held, 
That the principal had, as against an innocent purchaser, ratified 
the fraudulent act of her agent. 


If the owner of land deliver to hisagent a deed: 
thereof, executed in blank as to the grantee, with express orim- 
plied authority to insert the name of a purchaser and perfect the. 
conveyance, and the agent does so in good faith, the title will be 
conveyed. 


3. 


: INNOCENTPURCHASER, And if, with such authority, the 
agent make a fraudulent use of the deed, as by inserting the 
name of a grantee and delivering it to him without considera- 
tion, for his own benefit, such grantee can convey a good title to 
an innocent purchaser. 


4, A purchaser with notice from a prior purchaser who was. 


entitled to protection as a bona fide purchaser without notice, is 
himself entitled to protection against the previous equitable: 
elaim, which was invalid as against his grantor. 


AppEAL from Lancaster county. ‘Tried below before. 
Pounp, J. 


8. J. Tuttle, for appellant. 
W. H. Snelling, for appellees. 
Lakg, Cu. J. 


This case comes here by appeal from the district court 
for Lancaster county dismissing the plaintiff’s petition. 
The case was there heard on its merits, 

The action was brought by Abigail D. Smith, now de- 
ceased (afterwards revived in name of Julia A. Garland),. . 
to have a chain of nominal conveyances of a tract of land. 
from her to the defendant McMurtry set aside, and the legal 
title thereto confirmed in herself. 
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This relief was sought on the ground, as set out in the 
petition, that in the year 1872, said Smith then living in 
Quincy, Illinois, having intrusted the sale of the land to. 
one Sherwood, as her agent, then a resident of Lincoln, 
sent to him a deed thereof in fee duly executed to a Mrs, 
Pooler, of St. Joseph, Mo., to whom Sherwood had by 
contract sold it. That instead of using the deed as intend- 
ed, Sherwood fraudulently erased the name of Mrs. Pooler,. 
_ the grantee, from said deed, and inserted in its place that 
of Margarett Andrews, his mother, and thus changed, had 
it entered of record in said county as her genuine deed. 

That thereupon Sherwood caused Mrs. Andrews, who. 
took the deed without consideration, to execute two mort- 
gages on the land as security for his own prior obligations, 
which were afterwards foreclosed, and the title under the 
decree formally passed ultimately to McMurtry. 

The theory of the petition is, that the deed from Mrs, 
Smith, because of said alteration, was absolutely void, and 
that the grantees under it took nothing thereby. -And this 
doubtless would be true if the petition were sustained by 
the evidence. It is also alleged in the petition that Me- 
Murtry and those under whom he claims took the land 
with full knowledge of Mrs. Smith’s right to it. 

But McMurtry in his answer denies that Sherwood al- 
tered said deed, and alleges the fact to be that Mrs. Smith 
executed the deed in blank as to a grantee, and sent it in 
that condition to him with authority to insert the name of 
the purchaser, whoever he might be, and that he accord- 
ingly filled in the name of Mrs. Andrews, to whom he 
finally made the sale. 

The finding of the court below on the issues being gen- 
eral, we do not know the precise ground of the judgment. 
Under the evidence, however, it might well, we think, have 
been that the defendants in the chain of conveyances, or 
some-of them at least, were entitled to protection as inno- 
cent purchasers, no alteration of Mrs. Smith’s deed having 
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been shown. Or it might have been that Mrs. Smith, 
knowing full well the use to which Sherwood had put her 
deed, had, by her long silence and failure to repudiate ‘it, 
acquiesced therein, and was consequently estopped from 
complaining. 

Looking to the evidence, we find that there is none to 
the effect that Sherwood changed the name of the grantee. 
Mrs, Smith herself says her “best impression is that there 
was no grantee named in the deed.” ‘This is really all the 
light given us on this particular branch of the case, except 
the circumstance of a total want of evidence to show an 
erasure of the grantee’s name. 

It is true that shortly after the deed was sent to Sher- 
wood, Mrs. Smith was informed by letters from him that 
he had contracted to sell the land to Mrs. Pooler, and from 
this she was doubtless led to believe that the deed would 
goto her. But there is not a particle of evidence to show 
that, at the time the deed was executed, Mrs. Smith had 
ever heard of Mrs. Pooler, so it is impossible that she could 
have intended her as the grantee. Indeed it is reasonably 
certain, from all the facts and circumstances disclosed, that 
Mrs, Smith not only had no particular person in view, but, 
having full confidence in Sherwood’s judgment and integ- 
rity, she left it entirely to him to select a purchaser, insert 
his name in the deed, and deliver it upon the terms, as to 
price and payment, she had given him. 

That Mrs. Smith must have known of the use made of 
her deed very soon after its delivery to Mrs. Andrews, and 
some six years before she brought this action, is evident 
from at least one of the letters written by Sherwood to her, 
attached to her deposition. This letter was sent to her 
from Colorado in September, 1874, where Sherwood then 
lived. In it he says: “Dear Madam—Your favor of 1st 
inst. was duly received. Now if you knew the cireum- 
stances in which I was placed one year ago by the rascality 
of other parties, you would not think so badof me. I will 
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say now, that I don’t (or did not intend) to wrong you of one 
cent, and when the deed was transferred Mrs. Andrews 
expected the money from her brother without fail, but it 
did not come. Mrs. Andrews is as old as you are, and a 
member of the Methodist church. And for myself, if you 
or any one else can find a black spot in my character before 
the 1st day of July, 1878 (the deed was delivered to Mrs. 
Andrews on the 5th of that month), I am willing to go to 
the bottomless pit. Now, you shall have all of your money 
for your land ina very short time if Iam let alone, as 
I am in the mining business and my lessees have just struck 
itrich, * * * * Now, please write to me how long 
you will wait for the whole amount, and if you will receive 
it in small amounts provided I cannot raise the whole 
amount at the same time. Now, if you publish our pro- 
ceedings, or if it is known in this town, I cannot do any- 
thing for the support of my dear family or the liquidation 
of your debts. Iam not the rascal you take me for, al- 
though you have reason to think so.” . 
We have not the letter of Mrs. Smith to which this was 
an answer, nor her reply, if she made one. Mrs. Smith 
says much of the correspondence between them on this sub- 
ject was destroyed. It is evident, however, from this let- 
ter that Mrs. Smith had censured him severely for the dis- 
position he had made of her land, and was pressing him 
for payment of the price. It is pretty certain, too, that 
Mrs. Smith then, and for years afterward, as evidenced by 
her delay, looked only to Sherwood for the consideration 
of her deed. Otherwise, why did she permit the sale under 
the decree of foreclosure, and the subsequent conveyances, 
which it is now sought to have set aside, to be made with- 
out an effort to prevent them? Under this state of the 
proof, there can be no doubt that Mrs. Smith should be 
held to have ratified the delivery of the deed to Mrs. An- 
drews, even though she intended it for Mrs. Pooler, and 
that the plaintiff should now be estopped from questioning 
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its validity as to the defendants, who, it is clearly shown, 
invested their money,on the faith of it. : 

. And even aside from this delay and ratification, we think 
the plaintiff should fail. Mrs. Smith intrusted this deed 
to her agent with an implied authority, if not express, to 
insert the name of a grantee in blanks left for that purpose, 
and deliver it. The agent did so, and although he may 
have betrayed the confidence reposed in him, and doubtless 
did so by using the deed for his own benefit, thus render- 
ing it clearly voidable as to Mrs. Andrews, it was good as 
to purchasers under her without knowledge of the fraud. 
And the deed was voidable as to Mrs. Andrews, not be- 
cause of any want of authority in Sherwood to fill in the 
name of a real purchaser and deliver it thus perfected, but 
because of the fraud in delivering it without consideration, 
and for an evil purpose. 

Although there is some conflict in the decisions, the cur- 
rent of the more modern of them plainly is to the effect, 
that if the owner of land deliver to his agent a deed there- 
of executed in blank as to’ the grantee, with authority, 
either express or implied, to insert the name of a purchaser 
and perfect the conveyance, and he does so in good faith, 
the title will be conveyed. Drury v. Foster, 2 Wall., 24. 
VanEtta v. Evenson, 28 Wis., 33 (9 Am. Repts., 486). 
Schiniz v. McMnamy, 33 Wis., 299. Field v. Stagg, 52 
Mo., 534 (14 Am. Repts., 435). Swartz v. Ballou, 47 Ia, 
188 (29 Am. Repts., 470). And it follows from this that 
if the agent with such authority, make a fraudulent use of 
‘ the deed intrusted to him, as by inserting the name of a 
grantee and delivering it to him without consideration, and 
for his own benefit, such grantee can convey a good title to 
an innocent purchaser. 

It is probably true that McMurtry was informed that 
Mrs. Smith still made some claim to the land when he 
bought it, or rather, before he had paid the whole of the con- 
sideration. But even this cannot prejudice him for the 
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reason that he derived his title through persons who were 
‘doubtless innocent purchasers. Neither Wood nor Geis- 
inger had any notice whatever of Mrs. Smith’s claim. 
McMurtry, therefore, is within the rule that ‘a purchaser 
with notice from a prior purchaser, who was entitled to 
protection as a bona fide purchaser without notice, is him- 
self entitled to protection against the previous equitable 
claim, which was invalid as against his grantor.’ 3 Wait’s 
Actions and Defenses, 474. For these reasons the judg- 
ment must be sustained. : 


JUDGMENT AFFIRMED. 


THE other judges concur. e 


ALEXANDER Scorr, APPELLANT, V. JoHN McGuIRE ET 
AL., APPELLEES. 


Removal of County Seat: iInJuNCTION. There was an elec- 
tion on the question of re-location of a county seat, which 
resulted in favor of the proposition. Anaction was then brought 
to enjoin county officers from removing their offices, etc., to the 


place selected, on grounds which would have been available, if 
at all, in a contest of the election, under the statute. Held, 


That the action would not lie. 


AppEAL from Wayne county. Heard below before 
s BARNES, J. 


Andrew Bevins, for appellant. 
Britton & Northrop, for appellees. 
Lake, Cu. J. 


This is an appeal from Wayne county. The action was 
brought by the appellant to have the defendants—the board 
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of county commissioners—enjoined “from removing the 
county seat of said county, * * * orany of the county 
offices or county records or papers” from the town of La- 
Porte to the town of Wayne, “and from holding any 
meetings at the said town of Wayne, or any other place 
except at the said town of LaPorte,” etc. 

It appears from the petition that an election had been 
called and held in said county on the question of the re- 
moval of the county seat from LaPorte to the town of 
Wayne. Although the result of that election is not defi- 
nitely alleged, enough is stated to show, inferentially, that 
it was in favor of Wayne. 

Several questions were discussed by the respective coun- 
sel, which would have been pertinent if this were a case of 
contest under the statute to have the declared result of the 
election vacated, but are wholly immaterial to this issue, 
and we shall not notice them except perhaps incidentally. 
This action is in no sense an election contest between these 
rival towns, as the parties litigant, the whole frame of the 
petition, and the prayer for relief plainly and most conclu- 
sively show. Such a contest, although it must, under the 
election law of March 1st, 1879 [Comp. Stat., Ch. 26], he 
brought in the district court, is essentially a legal remedy. 
The desired object in such a case is to have the declared 
result of the election vacated. This, however, cannot be 
reached by an order of injunction restraining county officers 
from removing their offices to the re-located county seat, 
and transacting business there, but bya judgment formally 
setting aside the result arrived at and declared by the can- 
vassers of the votes cast at the election, in an action brought 
to contest it. Such an injunction would compe! a viola- 
tion by these officers of a positive command of the statute 
(Sec. 9, Art. ITI., Ch. 17, Comp. Stat.), that on the re- 
location of the county seat, they “forthwith remove their 
respective offices, and all county records, papers, and prop- 
erty in their offices or charge to the place where said county 
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seat shall have been re-located,” a severe penalty being 
provided in case of a refusal to do so. This is a valid en- 
actment which the courts have no right to disregard by 
requiring others to disobey it. 

And now briefly of the grounds on which the injunction 
was asked. It matters not either that the officers in charge 
of the polls were not qualified, or neglected their duties; 
that illegal votes were cast; or that unfair and perhaps 
illegal influences were resorted to to induce the electors to 
favor the re-location. If all or any of these things on 
which the plaintiff relies were available at all, it was only | 
by resorting to a contest under the statute, and not by way 
of a collateral attack in an action against the county com- 
missioners. 

In his attack upon the decision of this election, the plain- 
tiff evidently mistook his remedy. He seems to have 
thought that the county commissioners had some power and 
discretion in the matter of removal after the result was 
announced, when in fact they had none whatever. After 
the call of the election to decide the question, they had no 
more to do with it than any other of the electors. They 
could simply vote upon the proposition; that was all. 

It is very clear that the petition states no facts warrant- 
ing an injunction against the removal of the offices, etc., to 
the new county seat, and that the demurrer was properly 
sustained. 


JUDGMENT AFFIRMED, 
THE other judges concur. 


A motion for rehearing of this case was overruled. 


20 


:306 SUPREME COURT OF NEBRASKA, 


Schoverling v. Kovar, 


_Aveust ScHOVERLING ET AL., APPELLANTS, V. JOHN 
KovakR ET. AL., APPELLEES. 


-Debtor and Creditor: SALE. A sale by one member of an in- 
solvent firm of his individual property at a fair price, in payment 
of his antecedent personal indebtedness, without any secret trust 
or benefitreserved to himself, and by which a preference is given 
to such creditor over those of the firm, is opposed to no principle 
of law, and will be upheld. ° 


APPEAL from Colfax county. Heard below before 
‘GEORGE W. Post, J. 


Phelps & Thomas, for appellants. 
J. M. McFarland and Geer & Reeder, for appellees. 
Lake, Cu. J. 


This is an appeal from Colfax county. The action was 
‘brought by the appellants, who are judgment creditors of 
-one John Shorney and the defendant John Kovar, as co- 
partners under the name of Shorney & Kovar, to have cer- 
tain real estate subjected to the payment of their judgment. 
“The land in controversy formerly belonged to Kovar, and 
was by him conveyed to the defendant Hahn but a few 
-days before the recovery of the judgment. It is charged 

that this conveyance was fraudulent as to the creditors of 

-said firm, and especially so as to the plaintiff$. But the 
court below found otherwise, and the question is brought 
here for review. 

To this charge of fraud the defendants all oppose a gen- | 
-eral denial. In addition to this, the defendant Hahn an- 
-swers that at the time of the conveyance Kovar, who is his 
‘son-in-law, was justly indebted to him in the sum of four 

hundred and fifty dollars, together with about ten dollars 
-of interest accumulated thereon, in satisfaction of which he 
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took the land in good faith. To this point the evidence in 
the case is chiefly directed. 

From a careful reading of the record we find that, al- 
though there are some little discrepancies and want of cer- 
tainty in some of the testimony to the transaction, justly 
attributable, doubtless, to the fact that the witnesses had 
but a very imperfect understanding and use of the English 
language, in which they gave it, it is very clear as to Hahn 
at least, no fraud is shown, whatever may have been the 
design of Kovar in deeding the land. 

It is shown by an abundance of testimony that early in 
the year 1881, on two occasions, Hahn loaned to Kovar, 
in all, four hundred and fifty dollars, for which, with in- 
terest at eight per cent, he was still indebted when the deed 
was made. It is also shown by the testimony of three or 
four witnesses, and is disputed by none, that when the 
money was obtained, and several times afterwards on his 
attention being called to it by Hahn, Kovar promised to 
give him security for the loan on this very land. For some 
reason, however, the matter was put off from time to time, 
and nothing done about it until after the firm of Shorney 
& Kovar had become embarrassed and unable to pay their 
debts, when, as “the shortest way,” as Kovar'says, “to sat- 
isfy the claim,” it was arranged that Hahn should take the 
land in payment, and a deed was made accordingly. 

* We have looked in vain for evidence of bad faith on the 
part of Hahn in this transaction. Indeed it is exceedingly 
doubtful whether even as against Kovar a finding of fraud- 
ulent intent could be upheld. If the value of the land had . 
exceeded and been greatly disproportionate to the amount 
due to Hahn, there would be reason for saying that, as to 
the excess, the design was to protect it for Kovar’s use 
against the claims of his other creditors. But no such dis- 
proportion is shown. The amount really due to Hahn 
when he took the conveyance was, as the testimony shows, 
$465, while the value of the land did not exceed $500 at 
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most. Indeed, according to a decided preponderance of the 
evidence, the land was not worth more than $450. 

Of the persons who testified to its value, the defendants. 
Hahn and Kovar placed it at from $450 to $500; and the 
witnesses Arnold and Dostil, who were disinterested, at just 
$450. It is true that in his cross-examination Kovar seems 
to give assent to a much larger valuation, but the form of 
the question put to him, the present tense being used, seems 
to indicate that the value at the time of the trial, and not 
. at the time of sale, which was a year before, was referred 
to. The valuation given by these witnesses seems to have 
been fair and satisfactory to the plaintiffs, for they pro- 
duced no testimony against it. 

We have here, then, as between these parties, clearly es- 
tablished, a sale by one member of an insolvent firm of his 
individual property, at a fair price, in payment of his an- 
tecedent personal indebtedness, without any secret trust or 
benefit reserved to himself, and by which a preference is 
given to such creditor over those of the firm. This the 
debtor had a right todo. Such a disposition of property 
is opposed to no principle of law, and will be upheld. 

Crawford v. Kirksey, 55 Ala., 282 (28 Am. Repts., 704), 
and cases there- cited. A debtor who is unable to pay all 
his debts has an undoubted right to apply his means to the 
payment of such of them as he sees fit, except as restricted 
by our present assignment law [Compiled Statutes, 1883, p. 
812], which is not here involved. There is nothing in the 
‘record which calls for correction, and the judgment will be 
-affirmed. 


JUDGMENT AFFIRMED. 


ALL of the judges concur. 
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“Homan J. WALSH, PLAINTIFF IN ERROR, V. SARAH 
RoGERS, DEFENDANT IN ERROR. 


1. County Warrants: vorp. Warrants issued by county com- 
missioners for a purpose not within their jurisdiction are void, 
and do not bind the county. 


: PURCHASE OF. Where one purchases what purports and 
is supposed to be the genuine warrants of a county, but which 
are void because issued without authority, the purchaser, upon 
discovering their true character, may atonce rescind the contract 
of purchase, and recover the price paid for them. 


And in order to recover from the seller the price paid 
for them, it is not necessary for the purchaser to first seek their 
payment from the county. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. The case came before this: court 
in 1881, being reported, 12 Neb., 28. After reversal here, 
and the making up of issues below, the plaintiff Rogers 
recovered judgment for the amount sued, and defendant 
Walsh brought the case up on a petition in error. 


Mason & Whedon, for plaintiff in error, cited: Chitty on 
Bills, § 247, and cases cited. Lambert v. Heath, 15°M. & 
W., 486. Osborn v, Nicholson, 13 Wall., 659. Boyce v. 
Table, 18 Id., 548. Otis v. Cullom, 2 Otto, 427. Baster 
v. Duren, 29 Me., 440. Fisher v. Pierman, 12 Ind., 497. 
Ferm v. Harrison, 3 Tenn. R., 759. Bank of England v. 
Newman, 1 Lord Raymond, 442. 


Walter J. Lamb, for defendant in error, cited in his 
former brief; 12 Neb., 28. 2 Wharton Contracts, 745. 
Wood v. Sheldon, 42 New Jersey Law, 423. Dumont v. 
Williams, 18 Ohio State, 519. Tyler v. Bailey, 71 TH., 34. 
Story Contracts, § 605. Burrough’s Public ane bE, 
Allison’s Case, 9 Ch. App., 24. 
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Lake, Cu. J. 


The main question presented in this record was consid- 
ered in Rogers v. Walsh & Putnam, 12 Neb., 28, when the 
case was before us on a demurrer to the petition. We then 
held that, on the facts stated, the pretended warrants were 
not a good consideration for the money paid for them, and 
that the plaintiff could recover it. 

Adhering as we still do to the views en in the 
opinion there given, it is hardly necessary nor would it be 
profitable to go over again the ground then occupied. All 
that seems necessary is to ascertain whether, in the prog- 
ress of the case, anything has been disclosed to make the 
principle of that decision now inapplicable. 

Turning to the answer, we find that in addition to a gen- 
eral denial of the allegations of the petition the matters 
relied on as a defense are, substantially, that the plaintiff 
“knew all the facts in relation to said warrants,” relied on 
her own judgment in making the purchase, and “expressly 
understood and agreed that she took the said warrants or 
pieces of paper at her own risk as to validity and value.” 
These averments were denied by the reply, and there is no 
evidence to support them. Even Walsh himself, who tes- 
tified, does not pretend that Mrs. Rogers agreed to take the 
paper at her own risk. Both parties to the transaction 
evidently supposed they were dealing with county war- 
rants—genuine obligations—and so far as appears nothing 
was done to relieve Walsh & Putnam from the implied 
warranty of a seller of such paper, that it is in fact just 
what it purports to be. This paper was not what it pur- 
ported to be. It was a nullity. In making it the county 
commissioners were outside of their jurisdiction entirely. 
Therefore the claim of counsel, that Mrs. Rogers should 
not be permitted to resort to Walsh & Putnam because she 
had failed to call upon the county for payment, is untena- 
able. In this connection it is suggested that if the warrants 
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had been presented to the county treasurer he might pos- 
sibly have paid them. But this bare possibility imposed. 
no duty on Mrs. Rogers. She was no more required to 
first resort to the county for the payment of these warrants 
before seeking a return of the consideration paid for them, 
than would be the purchaser of a forged promissory note 
to look to the nominal maker before resorting to the seller 
for the recovery of the price paid for it. These instru- 
ments, although purporting to be the warrants of York 
county, in fact were not. So far as concerned the county: 
they were void and as worthless as blank paper. Imme- 
diately upon discovering the spurious, worthless character: 
of what she had been given for her money, Mrs. Rogers 
had the right to rescind the contract and recover the price 
paid. 

The argument of counsel for the plaintiff in error pro- 
ceeds on a false premise. It assumes,that in issuing these 
warrants, the commissioners had jurisdiction to do so, al- 
though they may have acted unwisely, and perhaps ille- 
gally. It is, however, a firmly established rule of this 
court, that county commissioners have only such powers as- 
are expressly granted, or are essential to their due exercise. 
Hamlin v. Meadville, 6 Neb., 227, and cases there cited. 
Every act of these officers not falling within this rule is- 
-void, and although it may possibly have the effect to render 
them personally liable for any injury thereby done, is no- 
more binding on the county than it would be if they were 
merely private individuals. Anything done outside of' 
their jurisdiction cannot properly be said to be the act 
of the county. It is clear that the court below has kept 
within the rule of our former decision on the demurrer to- 
the petition, and the judgment must be affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 
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Grebe v. Jones. — 


Henry GREBE, PLAINTIFF IN ERROR, v. RYLAND 
JONES AND OTHERS, DEFENDANTS IN ERROR. 


1. Attachment: aArrfipAvit. An affidavit for an attachment 
that states in effect a claim for which an attachment will lie; 
that it isjust; the amount which the affiant believes the plain- 
tiff ought to recover; and one or more of the grounds for an at- 
tachment, need not in addition state that the defendant has prop- 
erty within the jurisdiction of the court subject to attachment, 

2. : UNDERTAKING. Where the ground of the attachmentis 
that the defendant is a non-resident, no undertaking is required, 


: RETURNON WRIT. Where the return on the writ of at- 
tachment shows a levy upon the property, the calling of apprais- 
ers, the appraisement of the property, etc., and states that the 
appraisement is returned herewith but fails to describe the prop- 
erty levied upon, such description being fully stated in the 
appraisement, Held, That after judgment the return is suffi- 
ciently certain. 

4. An Affidavit for Publication which states that service of 
summons cannot be made within the state on the defendant to 
be served by publication, and facts bringing the case within sec- 
tion 77 of the code, is sufficient without referring to that section, 


6 Publication: NOTICE: DESCRIPTION OF PROPERTY. Where 
the description of attached property in a notice by publication 
includes the property attached, it is not void, although the 
description be in general terms. 


Error to the district court for Douglas county. Tried 
below before Neville J. 


Manderson & Congdon, Clarkson & Hunt, and James 
W. Savage, for plaintiff in error, cited: Morris v. Trustees, 
15 Ill., 266. Cooper v. Reynolds, 10 Wall., 308. Daven- 
port v. Lacon, 17 Conn., 278. Williams v. Stewart, 3 
Wis., 777. Freeman on Judgts., § 126. Drake on At- 
tach., §§ 447, 448. Crowell v. Johnson, 2 Neb., 146. 
Lessee of Mitchell v. Eyster,’7 Ohio, 257. Lessee of Par- 
ker v. Miller. 9 Ohio, 113. More v. Thayer, 10 Barb., 
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258. Lessee of Adams v. Jeffries, 12 Ohio, 272. Voorhees 
v. Bank of U. &., 10 Peters, 449. 


G. W. Shields and J. C. Cowin, for defendant in error 
Pier, cited: Civil Code, §§ 198, 199, 200, 211. McGav- 
ock v. Pollock, 13 Neb., 535. Freeman on Judgments, 
527. Wade on Notice, 1035, 1087. Atkins v. Atkins, 9 
Neb., 199. Blair v. West Point Mfg. Co., 7 Neb., 152. 
Claypool v. Houston, 12 Kan., 324. Moses v. McKim, 2 
Western Law Monthly, 15. Lawler v. Whetts, 1 Handy, 
39. Thatcher v. Powell, 6 Wheat., 119. Wescott », 
Archer, 12 Neb., 347, 


¢ 
MaAxwELL, J. 


On the 30th day of November, 1872, the plaintiff re- 
covered a judgment against the defendants in the district 
court of Douglas county for the sum of $1,083.26 and 
costs. The action was brought upon a joint obligation, and 
the defendants being non-residents of the state, an attach- 
ment was levied upon lands in Douglas county belonging 
to Pier, and service was had by publication. In December, 
1882, Pier filed a motion in said court to set aside the 
judgment for want of jurisdiction in the court rendering it. 
The motion was sustained, to which the plaintiff excepted, 
and now assigns the ruling on the motion for error. 

The first objection to the validity of the judgment is 
that the affidavit for the attachment is fatally defective in 
not stating that the defendants had property in this state 
subject to attachment. 

Sec. 199 of the Code provides that an affidavit for an 
attachment may be made by the plaintiff, his agent, or at- 
torney, showing the nature of the plaintiff’s claim ; that it 
is just; the amount which the affiant believes the plaintiff 
ought to recover; and some one of the grounds for an at- 
tachment enumerated in section 198. 
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The affidavit for an attachment.complies with these re- 
quirements and is sufficient. It is unnecessary that it 
should contain a statement that the defendant has property 
in the state. 

Second. That no bond was filed. One of the grounds 
for the attachment against Pier was that he wus a non-res- 
ident of the state, and this under our statute is a ground of 
attachment, no bond being required. 

Third. That the return does not describe the property. 
The return, among other things, contains the follow- 
ing statement: “Received this writ June 18th, 1872, and 
on the next day I went to the places where the within 
named defendant Pier’s property was, and there in presence 
of F. X. Dillon and P. H. Reed, two residents of said 
county, I did declare that by virtue of this writ, I attached 
said property at the suit of Henry Grebe, sheriff, and then 
and there, together with said residents, who were first duly 
sworn, I made a true and impartial appraisement of the. 
property attached, and said appraisement duly signed is 
herewith returned,” etc. 

The appraisement contains a full description of the prop- 
erty attached, and the return shows beyond question that: 
the property described therein was the property levied’ 
upon. And in our opinion the description is sufficient. 
But even if it was not, the court, in furtherance of justice, 
even now would permit the return to be amended to con- 
form to the facts. Such amendment, however, is unnecessary.. 

Fourth. It is urged that the affidavit was fatally defec- 
tive for the reason that: 1, It fails to show that Pier was: 
a non-resident of this state; 2, Because it fails to show 
that Grebe had a good cause of action against Pier; and 3,. 
because it does not appear therein that the cause is one of 
those mentioned in sec. 77 of the Code. The affidavit was 
made by the attorney for Grebe and it is alleged therein “that 
service of summons cannot be made in the above entitled’ 
cause upon either of the above named defendants, Ryland 
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Jones, William H. Pier, and Patrick J. McNamara, in | 
this state, all of said defendants being non-residents,” eté. ; 

“that the said defendants have in this county and state 

property which has been attached in the above entitled 

action,” ete. The affidavit, while not as specific as to de- 

scription of property attached as is desirable, was sufficient. 

to authorize the publication of notice. 

It is uunccessary to state a cause of action in the affida- 
vit against the party sought to be served by publication.. 
All that the statute requires is the oath of the plaintiff, his. 
agent or attorney, that service of summons cannot be made 
within this state on the defendant or defendants to be: 
served by publication, and that the case is one of those 
mentioned in sec. 77—-that is, that the defendant to be 
served by publication has property within the jurisdiction 
of the court, in which the plaintiff claims an interest either 
by attachment or otherwise. When these facts are made to. 
appear, service may be had by publication. As sufficient - 
appears in the affidavit to show these facts it is not void. 

The fifth objection is that the notice does not contain a 
description of the property attached. ‘The notice is as fol- 
lows: “To Ryland Jones, William H. Pier, and Patrick 
J. McNamara, non-resident defendants. Take notice that 
Henry Grebe, sheriff of Douglas county, Nebraska, plain- 
tiff, did on the 18th day of June, 1872, file in the district 
court of the state of Nebraska, in and for Douglas county, 
his petition praying judgment against you for the sum 
of $985.22, and interest from Nov. 13th, 1871, and 
caused an attachment to be issued and levied upon your 
property in this state. Said action is brought upon an 
undertaking in replevin given in a certain action com- 
menced in the above named court on the 12th day of 
April, 1870, by Ryland Jones against the above named 
plaintiff and signed by the above named defendants, in 
which said action judgment was rendered against the said 
Jones for the sum of $934.14 principal, and $51.08 costs. 
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You are required to answer said petition on or before 
October 28, 1872. 
. “T. W. T. Rrcwarps, 
“ Attorney for Plaintiff.” 

In Wescott v. Archer, 12 Neb., 345, it was held that 
where an attachment is levied upon the property of a non- 
resident, and service of summons is not made upon him, 
the court possesses no power to render judgment against 
him and order a sale of his property to satisfy the same 
unless publication has been made as required by law, and 
that the notice should contain a description of the property 
attached. In the argument of that case it was strenuously 
contended by the attorneys for the defendant in error that 
no notice whatever was necessary; that the court by the 
levy of the attachment acquired jurisdiction, and without a 
hearing could condemn real estate, and transfer the latter 
from the actual owner to the purchaser under the attach- 
ment, citing in support thereof, Paine v. Moreland, 15 
Ohio, 435. That notice of the pendency of an action 
against a non-resident, by which it is sought to divest him 
of his property and transfer it to another, must be given 
to him in some mode, there can be no doubt either upon 
principle or authority, and all that is said in Wescott v. 
Archer as to the necessity of such notice we fully adhere 
to. And it is good practice to describe the property at- 
‘tached; but if this is not done, but the defendant is notified 
that an action has been commenced in a court and county 
named, to recover judgment for a specified amount against 
him, and that his property has been attached in that action, 
it is pretty clear that the notice is not void. If the prop- 
erty attached is within the county where the action is 
pending, and the description in the notice, although gen- 
eral in its terms, includes the property in controversy, the 
notice is not void. In such case the description is suf- 
ficient to cover all the defendant’s property in the county 
where the action is pending, and differs materially from a 
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case of misdescription. Wescott v. Archer, so far as it is 
in conflict herewith as to a specific description of the prop- 
erty attached, is overruled. We think the notice was suffi- 
cient to give the court jurisdiction. The judgment must - 
therefore be reversed and the cause remanded for further - , 
proceedings. 

REVERSED AND REMANDED. 

Coss, J., concurs, 


A motion for a re-hearing was overruled at the January 
term, 1884. Cons, Co. J. MaxwerEut and Resse, J. J., 
concurring. 


Laks, Cu. J., dissenting. 


While I agree with my brethren, that the judgment of 
the court below should be reversed, and, substantially, 
with all that is said in the majority opinion on the first 
- four propositions, I most respectfully dissent from what is 
said respecting the “fifth objection.” 

The struggle of the writer of that opinion to hold fast 
to a remnant of the pernicious rule announced in Wescott 
v. Archer, 12 Neb., 348, is lamentable and to be regretted, 
as that decision is founded neither on the philosophy of 
the code nor a correct principle of statutory construction. 
If, under our system of procedure, such an action as was 
there considered were commenced by an attachment of 
property, the rule clung to with so much tenacity would 
be reasonable. But such is not the case. 

In this state all civil actions in the district courts are 
commenced by filing a petition, and the issuing and service 
of a summons on the defendant. And if personal service 
cannot be given, it may in certain actions be made by a 
publication of notice to the defendant, which serves the 
purpose of an ordinary summons. Code of Civil Proced- 
ure, §§ 62, 77. And such notice will be entirely con- 
formable to the requirements of the statute if it contain a 
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“summary statement of the object and prayer of the peti- 
tion, mention the court wherein it is filed, and notify the 
person or persons thus to be served, when they are required 
to answer.” 

Thus it is seen that all the statute requires of the notice 
in addition to the name of the court is, “the object and 
prayer of the petition.” And what these are one would 
naturally suppose should be determined by reference to the 
petition itself. But who would expect to find ina petition 
for the recovery of a money judgment a statement that an 
order of attachment had been or would be issued and lev- 
ied on a particular piece of property, or, indeed, on prop- 
erty generally, of the defendant. 

Under our system of procedure an attachment, as a- 
means of satisfying a judgment, is essentially a collateral 
proceeding, and being so,a defendant who is notified, either 
personally or constructively, of the commencement of the 
main action, has notice also, or rather is bound to take no- 
tice at his peril, of all steps subsequently taken therein, in- 
cluding the attachment of property. 

Suppose for instance that A sues B for the recovery of a 
simple money judgment, both being residents of the same 
county. There is no thought then of an attachment of 
property in the action, for no cause therefor exists. After 
service of the summons upon him, and before any other 
step is taken in the case, B removes from the state and be- 
comes a non-resident, which, under the statute, is a ground 
of attachment. Thereupon A, discovering that B has left 
property within the jurisdiction of the court, files an affi- 
davit of B’s non-residence, sues out an order of attachment, 
and has the property seized under it. Will it be contended 
in such case that B is entitled to a special notice, by pub- 
lication or otherwise, of the attachment of his property to 
make it valid? And yet he has had no notice whatever of 
the attachment except such as followed from having been 
been notified of the commencement of main action. 
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Suppose, again, that at the commencement of the action 
B was already a non-resident, and was served in the first 
instance by a notice having all the formality required in 
Wescott v. Archer, supra, of the attachment of a particular 
tract of land, to which, however, he pays no heed; after- 
wards, and before judgment, A discovers other attachable 
property belonging to B, which he causes to be seized un- 
der a second order in the same action; ’is a notice to B of 
this attachment essential to its validity? I say not, and 
yet it would be under the rule of the majority of the court 
in Wescott v. Archer and of the opinion in this case. 

I have said that the rule of Wescott v. Archer is perni- 
cious, and it is so, even as modified in the majority opinion 
in this case, in this, that it not only invalidates a practice 
of our courts which before that case was decided had pre- 
vailed to a greater or less degree of not, including in the 
notice of publication a description of the property seized, 
either particular or general, but also tends to stir up strife 
and litigation respecting titles to property, supposed to have 
been settled by that practice, which not only had the ap- 
proval of the undivided opinion of this court in Crowell v. 
Johnson, 2 Neb., 146, but of the ‘supreme court of Ohio 
(Paine v. Moreland, 15 Ohio, 435), under a statute not es- 
sentially different from our own. 

For these and many other reasons that might be given, 
I feel compelled to dissent from so much of the majority 
opinion as is above indicated, 
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Hoa@uanD BROTHERS AND OTHERS, APPELLEES, Vv. W. 
F, WILSON AND WIFE, APPELLANTS. 


Husband and Wife: coNVEYANCE: CREDITOR’SBILL. A con- 
veyed land to B to secure a debt, and required him upon the 
payment thereof to convey to the wife of A. A thereupon con- 
tracted debts upon the faith that he was the owner of land. 
He paid the amount due B, and had the land conveyed to his 
(A’s) wife, but the deed was not recorded until after the debts 
in question were contracted. A creditor’s bill being filed to 
subject the land to the payment of the debts, it was Held, Liable. 


APPEAL from the district court of Gage county. Heard 
below before Davipson, J., on exceptions to report of W. 
R. Kelly, Esq., referee. 


Lamb, Ricketts.& Wilson, for appellants, contended that 
it is not enough to show that the conveyance was made 
without consideration and for the purpose of placing the 
property beyond the hazard of business; it must be further 
shown that the conveyance was made with the expectation 
of contracting debts, and at the same time intending never 
to pay them. Lyman v. Cessford, 15 Iowa, 229. Bump 
on Fraudulent Conveyances, 317. Hvans v. Lewis, 30 O. 
§.,11. That if a husband converts his wife’s separate prop- 
erty to his own use without her consent,'this will be a good 
consideration for a transfer by him to her. Bump on 
Fraudulent Conveyances, 310. Wiley v. Gray, 36 Miss., 
510. That the judgment of Hoagland Brothers’ was 
taken upon an account, which included items charged after 
the dite of the conveyance, and they are therefore subse- 
quent creditors. Reed v. Woodman, 4 Me., 400. Usher 
v. Hazeltine, Id., 471. 


N. C. Abbot, for appellees, cited: Weil v. Lankin, 3, 
Neb., 284. Jones v. Green, 1 Wal., 331. Case v. Phelps, 
39 N. Y., 164. Wake v. Grifin, 9 Neb., 47. Kelly on 
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Contracts Married Women, 143,137. Wilcoxon v. Mor- 
gan, 2 Col. T.,473. Carpenter v. Carpenter, 25 N. J. Eq. 
194. Aultman v. Obermeyer, 6 Neb., 264. 


MAXWELL, J. 


The plaintiffs are judgment creditors of W. F. Wilson, 
and brought this action to subject certain real estate in the 
name of Anna M. Wilson, the wife of W. F. Wilson, to 
the payment of their debts. The cause was referred by 
consent to a referee, who found in favor of the plaintiffs. 
The report was confirmed by the court, and the defendauts, 
Wilson and wife, appeal. 

It appears from the record that Wilson, who was a con- 
tractor in Lincoln, bought lumber and material of Hoag- 
land Brothers from time to time between the 24th of 
March, 1880, and March 21st, 1881, to the amount of 
$613.99, upon which he had paid the sum of $400.73. 
That he had bought of the Chicago Lumber Co. lumber 
and material to the amount of $316.23, upon which he 
had paid the sum of $101.18. Judgment was recovered 
against him for these balances, and executions having been 
returned unsatisfied, this action was commenced. The rec- 
ord shows that in March, 1880, the title to the land in 
controversy was in W. F. Wilson. A judgment having 
been recovered against him, an execntion was issued 
- thereon, which was levied on this land. To give him fur- 
ther time to pay the debt, the attorney for the execution 
creditor in that case took a conveyance of the land to him- 
self as security for the amount of the judgment, and at 
Wilson’s reqnest made a bond to Mrs. Wilson to convey 
said land to her upon the payment of the judgment. This 
judgment was paid about the Ist of June, 1880, and a deed 
made to Mrs. Wilson for the real estate in question. ‘This 
deed was not filed for record until January 30th, 1882, 
after all these debts had been contracted. There was no. 
change in the possession of the land, Wilson continuing 

“21 
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-to lease the same, and to collect the rents and profits there- 
-of after as before the conveyance, and held himself out as 
-owner. 

The record also shows that in the year 1858 W. F. 
Wilson and Annie M. were married in Pennsylvania; 
‘that Annie M. received of her own estate about $500, 
‘which W. F. reduced to possession; that in the year 1868 
they removed to Nebraska; that in that year he purchased 
real estate in Johnson county and conveyed the same to 
his wife; that she afterwards exchanged this for land in 
‘Cuming county, which was afterwards traded for a tedm; 
:that there was no contract between Wilson and wife that he 
Should repay her the money received by him from her es- 
‘tate until the year 1880, when he informed her that he 
would convey the land in controversy to her. If we con- 
-sider this as a bona fide attempt on the part of the husband 
‘to pay a just debt to his wife, still the equities of the cred- 
‘tors aresuperior to hers. She is not a bona fide purchaser, 
and paid no new consideration to obtain the title, while 
she permitted it to remain apparently as the property of her 
husband, thereby enabling him to obtain credit upon the 

_ belief that he was the owner of the land. The case is sub- 
.stantially the same as Roy v. McPherson, 11 Neb., 197. 
But it is pretty clear from the testimony, that the ob- 
ject of the transfer to his wife was to hinder if not defraud 
-creditors. * 

The property still belonged to the husband, although 
placed in the name of the wife. That such property is 
liable for the debts of the real owner will ‘not be ques- 
tioned. It is unnecessary to note in detail the objections 
ito the finding of the referee, as it is clear that they are 
right, and that justice has been done. The judgment must 
therefore be affirmed, 


JUDGMENT AFFIRMED, 


Tue other judges concur. 
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CaTHARINE REED, APPELLEE, V. SELDEN N. MEr- 
RIAM, APPELLANT, 


1. Taxes: TAX DEED. The revenue law of 1869 provided that 
after the expiration of two years from the date of purchase, 
where lands were not redeemed, ‘the treasurer on production 
of the certificate of purchase should execute a tax deed, etc.; and 
this certificate was to be canceled, and filed with the county 
clerk. Held, That the production of the certificate was a con- 
dition precedent to the authority of the treasurer to execute a 
deed, and that he had no power afterwards to execute deeds to 
correct errors in former tax deeds. 


2, : SEAL: The revenue law of 1879 requires the 
treasurer to attest the execution of a tax deed by his seal. Held, 
That a tax deed to be valid must be so attested. 

3. LIEN OF PURCHASER. Where a sale of land for taxes is 


invalid under the revenue law of 1869, the tax purchaser may 
enforce the tax lien for the amount of the taxes, and 12 per cent 
interest thereon. 


AppEAL from Cass county. Heard below before 
Pounp, J. 


Covell & Ransom, for appellant. 
Chapman & Beeson, for appellee. 
MaxwELL, J. 


This is an action brought by the plaintiff against the de- 
fendant in the district court of Cass county, fo have certain 
tax deeds of the defendant declared null and void, and to 
quiet the title of the plaintiff in the real estate described in 
the petition. Issues were joined and a trial had, in which 
the court found that the tax deeds in question were null 
and void, and a decree was entered setting them aside but 
allowing the defendant a lien on the lands in controversy 
for the taxes paid, with 12 per cent interest, The defend- 
ant appeals to this court. 
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It appears from the record that the defendant purchased 
the lands in controversy in 1871 for the taxes due thereon 
in 1870. In 1873 he presented his certificate of purchase 
of said lands to the treasurer of Cass county for a tax deed, 
which he received and had recorded. This deed leing so. 
defective that it did not convey the title, the defendant, in 
March, 1874, applied to a subsequent treasurer of said 
county for a second deed to cure the defects in the first. 
A second deed was thereupon made by the then treasurer 
of said county, in which it is recited that it is made to cover 
omissions in the first. Neither of these deeds is attested 
by the county clerk with the county seal, and were invalid 
under the rule laid down in Sutton v. Stone, 4 Neb., 319. 

In July, 1878, the defendant again applied to the then 
treasurer of Cass county for another deed for said lands, to 
correct former deeds, and a third deed was thereupon exe- 
cuted, which was duly attested by the county clerk with 
the county seal. Under this deed, which was recorded 
soon after its execution, the defendant claims the land in 
question. 

Sec. 67 of the revenue law of 1869 provides that, “if no. 
person shall redeem such lands within two years, at any 
time after the expiration thereof and on production of the 
certificate of purchase, the treasurer of the county in which 
the sale of such land took place shall execute to the pur- 
chaser, his heirs, or assigns, in the name of the state, a con- 
veyance of the real estate so sold, subject, however, to all 
the claims which the state may have thereon for taxes, or 
other liens, or incumbrances.” 

Sec. 70 provides: “ When conveyances are delivered for 
lands sold for taxes the certificate thereof shall be canceled 
and filed away by the county clerk,” etc. Gen. Stat., 928, 
924. 

The deed executed in 1878 shows on its face that no. 
certificate was presented by the defendant to the treasurer 
for the purchase of said lands, but that the deed was exe- 
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cuted and recited therein to correct errors and omissions in 
former deeds. - 

The design of the revenue law of 1869 was, that at the 
expiration of two years from the date of purchase the holder 
of the certificate could present the same to the treasurer of 
the county and obtain a tax deed for the lands described 
therein which had not been redeemed. The certificate was 
then canceled and filed with the county clerk. Unless the 
certificate of purchase was presented to the county treasurer 
he had no authority whatever to execute a deed. This was 
a condition precedent to his right to exercise that authority ; 
in other words, the law makes the return of’ the certificate 
the evidence upon which the treasurer has authority to act. 
There is no power to accept secondary evidence in lieu of 
the certificate, nor to execute deeds to correct errors in for- 
mer deeds. The second and third deeds, therefore, being 
made without authority are null and void, and it being 
conceded that the first is invalid, the title to the real estate’ 
in question did not pass to the appellant. 

The appellant also purchased the land in controversy for 
the taxes of 1879, and received a treasurer’s deed therefor 
in November, 1881. This deed was duly signed by the 
treasurer of Cass county, but is not attested by his seal, as 
required by section 127 of the revenue law of 1879. Comp. 
Stat., ch. 77. 

Whatever may have been the object of the legislature in 
requiring the treasurer to attest the execution of a tax deed 
by his seal, the provision is one that cannot be dispensed 
with, and the want of a seal is no valid excuse. A treas- 
urer acts under a naked statutory power in executing a tax 
deed, and unless he comply with the provisions of the 
statute the deed will be void. 

The tax deed being void, the statute gives the purchaser 
a lien upon the land for the taxes paid and interest thereon. 
This the defendant is entitled to. The question of the rate 
of interest allowed the tax purchaser has been before the 
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court in several cases, and the invariable holding has been 
* that where the sale was invalid the purchaser acquired 
merely the rights held by the county and was entitled to 
one per cent a month or 12 per cent perannum. Pettit v. 
Black, 8 Neb., 52. Wilhelm v. Russell, Id., 120. Lynam 
v. Anderson, 9 Id., 368. Miller v. Hurford, 11 Id., 377. 
As the sales were invalid the purchaser is entitled to 12 per 
cent interest, and this he was allowed in the court below. 


There is no error in the record, and the judgment is af- 
firmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


' HermiIne LEPIN ET AL., APPELLANTS, V. C. N. Pane 
& Co., APPELLEES. 


1. Interest. Under the provisions of the act of 1879 regulating the 
rate of interest, a judgment not founded on a contract for a 
higher rate will draw but seven per cent. 


2. : ACCOUNTS. An account draws interest at the rate of 


seven per cent from six months from the date of the last item. 


AppEAL from Adams county. Heard below before 
Morris, J. 


Brown & Ryan Brothers, for appellants. 
Batty & Ragan, for appellees, a 
MaxweELt, J. 


This case was before the court in 1882, and is reported 
in 13 Neb., 521, the judgment of the court below as to 
Paine & Co. being reversed and remanded, with directions 
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to enter judgment in their favor for the amount of their- 
claim, etc. The district court thereupon rendered judg- 
ment for the sum of $1,480.11, and to foreclose the me-- 
chanic’s lien on the premises in question in favor of Paine 
& Co. The plaintiff then filed a motion to correct the- 
judgment by reducing the-amount thereof to $690; to com- 
pute the interest thereon at seven per cent; to tax the de-- 
fendant with the cost of the proceedings; also that the 
judgment in favor of Scales be reduced to the extent of the: 
amount of the judgment in favor of Paine & Co. The 
motion was overruled, and the plaintiff herein appeals. 

1. As to the first point in the motion, we see no ground 
for reducing the judgment to $690. The amount claimed 
in the cross-petition is $1,142, with interestfrom the tenth 

_ day of December, 1879, and the proof sustains this clainr 
except as to interest. The date of the last item in the ac- 
count is Dec. 3d, 1879, and as under the statute the account 
would not commence to draw interest until six months. 
from the date of the last item, there was error in computing 
it from the date of the account, 

2. Sec. 3 of the act of 1879, regulating the rate of in-- 
terest, provides that “interest on all decrees and judgments 
for the payment of money shall be from the date of the- 
rendition thereof, at the rate of seven dollars upon each one- 
hundred dollars annually until the same shall be paid, un-- 
less the judgment is founded upon a contract drawing a. 
higher rate of interest, not: exceeding ten per cent, when 
the judgment will draw the same rate as the contract.” In 
other words, if there is no contract for a higher rate the- 
judgment will draw seven per cent, and the same rule wilt 
apply to an account. As no contract for a higher rate is. 
shown, Paine & Co. are entitled to but seven per cent in- 
terest, and the judgment will be modified to that extent. 
State v. Scott, 17 N. W. R., 263. 

3. We can see no good reason why the costs in the ac- 

* tion, except those made by Scales, should not be taxed to- 
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the Lepins. They have contested the claim at every step, 
and it shows considerable assurance after being defeated to 
come in and seek to tax the costs to the successful party. 

4, The Lepins are entitled as against Scales to set off 
the judgment in favor of Paine & Co. against the judgment 
recovered by Scales against them, and thus modified, the 
judgment of the court below is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


C. H. Fitrcn & Co., Ivp., evc., APPELLANT, Vv. J. D. 
. MINSHALL ET AL., APPELLEES. 


Judicial Sale: CONFIRMATION. A court in confirming a sale of 
real estate cannot make the confirmation conditional. Its au- 
thority is to confirm or set aside a sale, not to change or modify 
its terms. 


APPEAL from Lancaster county, Pounp, J., presiding. 
J. E. Philpott, for appellant. 

A. J. Sawyer, for appellees, 

MAXWELL, J. 


Executions were issued on certain judgments in this case 
and levied upon real estate, and a sale had thereunder. 
The plaintiff, Fitch & Co., filed a motion to set the sale 
aside, first, because the sale was unauthorized by the plain- 
tiff; second, if the court should find the sale was author- 
ized that the money be applied to the satisfaction of the 
judgment in favor of Fitch & Co. The sale was confirmed 
by the court and the sheriff ordered to make a deed to the. 


5) 
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purchaser. The court, however, added to the order of con- 
firmation this condition: “This order of confirmation is 
made conditional that it shall not take effect unless the 
purchaser of said land shall first pay into court the entire 
amount of the purchase money for which said sale was 
made, for the purpose of being applied in satisfaction of - 
judgment liens, as may hereafter be ordered, and said sale 
is not to be confirmed and no sheriff’s deed made until after 
said money is paid into court.” To this conditional order 
the purchaser excepted. The return of the officer seems to 
show that the money was paid tohim. Itshows the amount 
realized from the sale, with the costs and expenses. In a 
sale upon execution the sheriff is the proper party to re- 
ceive the money, and a purchaser who has paid to him can- 
not be compelled in addition to pay the money into court. 
‘The court has no authority to impose conditions in con- 
firming a sale. If the purchaser has not paid the purchase 
price the sale should not be confirmed. The intention of 
the law is that the sale shall be complete. This includes 
payment of the price. The court is then to examine the 
' proceedings and if satisfactory to confirm the sale, but a 
conditional confirmation is unauthorized by our statute. 
Green v. State Bank, 9-Neb., 165. Ohio Life Ins. Co. v. 
Goodin, 10 Ohio State, 557. “Benz v. Hines, 8 Kan., 390. 
Kinnear v. Lee, 28 Md., 488. Davis v. Stewart, 4 Tex., 
223. It follows that the order of confirmation must be re- 
versed and set aside, and the cause remanded for further 
proceedings. 


REVERSED AND REMANDED, 
Lake, Cu. J., concurs. 


Coss, J., being of counsel, did not sit. 
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GRANVILLE ENSIGN, PLAINTIFF IN ERROR, V. CHARLES 
E. HARNEY, DEFENDANT IN ERROR. 


Trial: MISCONDUCT OF ATTORNEY. On the adjournment of a trial 
from Saturday to Monday, two of the jurors in the case requested 
as a favor and obtained from an attorney of one of the parties, 
his horse and buggy to carry them home and return on the fol- 
lowing Monday. A verdict having been returned in favor of the 
attorney’s glient, it was set aside and a new trial awarded. 


Error to the district court for Lancaster county. 
Tried below before Pounp, J. 


Lamb, Billingsley & Lambersion, for plaintiff in error. 
O. P. Mason and L. C. Burr, for defendant in error, 
MAxwELL, J. 


The trial of this case was commenced in the district: 
court of Lancaster county on the Ist day of June, 1888, 
and continued for several days. On Saturday, June 2d, 
about 4 o’clock P.M., the court adjourned until the following 
Monday. Two of the jurors thereupon applied to one of the 
defendant’s attorneys for his horse and buggy to carry 
them home, a distance of about 12 miles, and return on 
the following Monday. The attorney readily complied 
with their request. A’ verdict having been rendered for 
the defendant, a motion for a new trial was filed, in which 
this cause among others was assigned as ground for a new 
trial, Affidavits were filed in support of the assignment, 
and facts ‘stated therein were admitted; the only defense 
being that the transaction was open and above board, and 
not done with the intention of exercising an influence on 
the jurors, and in fact it did not have any influence upon 
them in making up their verdict. It is also said that one 
of the attorneys for the plaintiff in another case had loaned 
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his horse and buggy to a juror, and no complaint was 
made. We have only to deal with the case before us, 

Jurors are chosen because they are supposed to be indif- 
ferent between the parties. At common law it was good 
cause for challenge that the juror had been an arbitrator 
on either side; that he had an interest in the cause; that 
there was an action depending between him and the party ;. 
that he had taken money for his verdict; that he had form- 
erly been a juror in the same case; that he was the party, 
master, servant, counselor, steward, or attorney, etc. 3. 
Blacks. Com., 363-4. And the common law in that re- 
gard prevails in this state. 

Unless fair-minded, unbiased jurors can be selected, a” 
trial becomes a mere farce, dependent not upon the merits. 
of the case, but upon extraneous circumstances, such as the 
bias, prejudice, or interest of the jury. To determine the 
competency of a juror, an oath is administered to him and. 
he is required to answer all questions touching his qualifi- 
cations as a juror, not generally, but in that particular case. 
Great latitude is allowed in such an examination, and if it 

-appears probable that the juror is not indifferent between 
the parties, he is excluded. Where a juror is accepted as 
being impartial, he must remain so during the trial. To 
permit him to accept favors from either party is to put him 
under obligations to such party, the tendency of which is to- 
bias his judgment. Nor is it material that such favors 
were not intended to influence the juror, as it can not be- 
determined how far they may have had that effect; and 
such misconduct will vitiate the verdict. _ 

In Tomlinson v. Derby, 14 Am. Law Reg., 543, one of 
the jurors during the progress of the trial expressed an 
opinion as to the merits of the case to persons who were not 
on the jury, and the Verilict was set aside. The court say 
(page 544): 

“One of the jurors impaneled to try the case, suffered 
@ person, other than a juror, to say to him, substantially, 
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while the case was on trial, that if the trial should con- 
tinue fifteen or twenty days, and the plaintiff should 
recover five thousand dollars damages, he would have 
nothing left after paying the expenses of the suit. The 
juror assented to the statement, and said substantially 
that he had learned from a party out of court during the 
tvial what were the expenses of running the superior court, 
and expressed his opinion, derived from information thus 
obtained, that the costs of the trial would amount to the 
sum of five thousand dollars. 

“The same juror made on another occasion, to another 
party not a juror, during the progress of the trial, sub- 
stantially the same statement, that if the plaintiff should 
recover five thousand dollars there would be nothing left 
after paying the expenses of the case. The same juror 
had other conversations with other parties not of the jury, 
and during the progress of the trial, and to one of them 
he narrated the substance of the evidence as far as it had 
been given. 

“Since the case of Bennett v. Howard, 3 Day, 219, the 
law of this state has been that where a juror has had con- 
versation with a party not of the panel respecting the case 
on trial, it is sufficient cause to set aside the verdict, un- 
less it appears that the successful party in the suit has 
not been benefited by the juror’s misconduct, or the losing 
party injured. 1 Swift’s Digest, 775. State v. Watkins, 
9 Conn., 47. Pettibone v. Phelps, 13 Id., 445. Hamilton 
v. Pease, 88 Id., 115. The whole tendency of the mis- 
conduct in this case was to benefit the plaintiff and injure 
the defendant, and it is highly probable that it operated 
to enhance the amouut of damages the plaintiff recov- 
ered.” 

The same may be said of the acts complained of in 
this case, and as the tendency was to benefit the prevailing 
party, the verdict must be set aside. 

There are other errors assigned in the record to which it 
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is unnecessary to refer, as a new trial must be had. Tle 
judgment of the district court is reversed, and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Omana Nationa BANK, PLAINTIFF IN ERROR, V. THE 
CITy oF OMAHA, DEFENDANT IN ERROR, 


Bonds: INTEREST. The proper authorities of the city of Omaha 
were duly authorized to issue $100,000 bonds due in 20 years, 
with interest at six percent, payable semi-annually. The bonds 
to be sold at not less than par. They issued bonds conforming 
in all respects to the authority, except the interest, which was 
Jive per cent. The bonds were sold above par. Held, The rate 
of interest being within the authority conferred, the bonds were 
valid. : 


Error to the district court for Douglas county. Heard 
below before WAKELEY, J. 


Thurston & Hall, for plaintiff in error. 
W. J. Connell, for defendant in error. 
MAXWELL, J. 


The proper city authorities of Omaha submitted to the 
electors of said city a proposition for the issue of $100,000 
bonds for the paving of the streets of said city, the bonds 
to run twenty years, to be sold at not less than par, and to 
draw interest at six per cent, payable semi-annually at 
Kountze Brothers’ bank in the city of New York. The 
proposition was adopted, and the mayor and council hav- 
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ing ascertained that bonds at a less rate of interest than six 
per cent could be sold at their face value, issued said bonds~ 
with interest at five per cent, but conforming in all other 
respects to the proposition as adopted by the electors. 
These bonds were sold to the plaintiff for the sum of $102,- 
041.67. Afterwards, a question having arisen as to the 
validity of the bonds by reason of the less rate of interest 
in the bond than in the proposition, the plaintiff sought to 
rescind ‘the contract and recover the money paid, and 
brought an action in the district court of Douglas county 
for that purpose. A demurrer was sustained to the peti- 
tion, and the plaintiff brings the cause into this court. 

No question is raised as to the authority conferred upon 
the mayor and counci] when properly authorized by the 
electors of the city to issue bonds for the purpose indicated, 
and the only question for determination is, did the inser- 
tion of a less rate of interest in the bonds than was provided 
in the proposition affect their validity, the bonds at their 
reduced rate bringing more than their face value? The 
attorneys in the case have been unable to find any case 
bearing directly upon the question, and in our researches 
we have found none. 

The general rule is, that all contracts made by munici- 
pal officers in excess of their powers are void, and this rule 
applies to municipal bonds. In the case under considera- 
tion, however, the power to issue bonds of the kind actually 
issued and sold was expressly conferred, except as to the 
interest; under that power bonds for a greater rate of in- 
terest than six per cent could not legally be issued, because 
the increased rate of interest would be in excess of the au- 
thority conferred. The officers issuing the bonds are pub- 
lic agents of the city and must act within the scope of their 
authority. This authority is in the nature of a power of 
attorney to issue bonds’ of a certain description in the name 
of the municipality to raise a definite sum for the use of 
the city for a specified purpose. The object was to raise 
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$100,000. If this can be done for less interest than the 
agents were authorized to pay, the city is benefited to that 
extent and the diminished rate of interest is not ultra vires. 

It is a fundamental principle of the law of agency that 
it is the duty of the agent to protect and advance the inter- 
ests of his principal. This the proper authorities of the 
city of Omaha have done in this case, and their acts in is- 
suing the bonds in question being within the scope of their 
authority the bonds are valid. The judgment therefore 
must be affirmed. 


JUDGMENT AFFIRMED. 


Ax of the judges concur. 


THE New Enciuanp Morteace Security Co., PLAIN- 
TIFF IN ERROR, V. JONATHAN ADDISON ET AL., DE- 
FENDANTS IN ERROR. 


1. Agency: vUsuRY. The question of agency is one of fact to be 
determined from the evidence in a case. Therefore where a cor 
respondent of the C. Banking Co., who had advertised money to 
loan, in filling out an application for a loan, stated therein that 
the applicant employed him and the C. Banking Co. to negotiate 
a loan for him, Held, That the applicant was not estopped from 
showing that the correspondent was the agent of the C. Banking 
Co. 


2. Evidence examined, and Held, Sufficient to sustain the report 
of the referee. 


Error to the district court for Dixon county. Heard 
_ below before Barnes, J., on exceptions to report of ref- 
eree, 


Gannt & Norris (D. G. Hull with them), for plaintiff in 


error. . 


J. J. McAllister, for defendants in error. 
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MaxweELt, J. 


This action was brought in the district court of Dixon 
county to foreclose a mortgage upon real estate, the defense 
being usury. The cause was referred to Hon. Isaac Pow- 
ers, who, after hearing the evidence, found that while the 
note and mortgage were given for $300, with ten per cent 
interest thereon, that the makers received but $255, the 
remainder of the $300 being retained for commission. The 
referee also found that Addison at various times had paid 
interest on said debt amounting in the aggregate to the 
sum of $90. The report was confirmed and a decree of 
foreclosure rendered for the sum of $120. The plaintiff 
appeals to this court. 

A large amount of testimony was taken, the full record 
covering 190 pages. That $45 out of the $300 was re- 
tained, is undisputed; but the plaintiff claims that this sum 
was retained by Addison’s agents, and that the case is 
clearly within that of Philo v. Butterfield, 3 Neb., 256. 
Both parties agree that the question of agency is the prin- 
cipal one for determination. 

It appears from the testimony that the principal office of 
the plaintiff is in Boston, and that the Boston office of the 
Corbin Banking Company is in the same building, on the 
same floor, and adjoining that of the plaintiff. It also ap- 
pears that the plaintiff corporation was organized for the 
purpose of loaning money as stated by Saltonstall “on 
mortgages on western farms, and it was no part of its bus- 
iness to loan money in any other way.” How it proposed 
to reach western farmers without some means of communica- 
ting with them, and ascertaining the character of the secur- 
ity offered, does not appear. The testimony also shows 
that Mr. Corbin, of the Banking Company, is a stockholder 
in the Mortgage Security Co. It is apparent, too, that a 
very large proportion of the loans made by the plaintiff, 
were made through the Corbin Banking Co., the only other 
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parties named being afirm in Kansas City. This loan was 
made through Hon. J. B. Barnes, of Ponca, who testifies as 
follows: “T wrote to them (the Corbin Banking Co.) myself 
to know if I could procure any loans through them for par- 
ties wishing to obtain money, and I think Mr. Wakefield 
wrote a favorable werd to them forme. In answer I got 
a letter from this Corbin Banking Company stating that 
I could act as their correspondent in this vicinity, and 
they sent me the blank contracts, etc., which I have before 
spoken of.” 

Q. Were you required to accompany this application 
which you sent into the Corbin Banking Company with a 
private letter to the company stating that the applicant for 
the loan was in good standing so far as honesty and punctu- 
ality were concerned, and the real condition of his lands? 

A.” No, sir, not a private letter. But as and a part of 
the application, I was required to give my opinion as to the 
desirability of the loan, and the standing of the appplicant 
in regard to his being considered prompt in the payment 
of his debtsand honest. * * * * I had to answer in 
effect each question before the loan could be approved. 

Q. Then unless.you approved of the applicant for the 
loan, they would not place it ? 

A, Yes, sir, that is a fact. 

Q. Did you recommend Mr. Addison to them? 

A. I did. 

There is much more of Mr. Barnes? testimony to the same 
effect, which it is unnecessary to copy. He seems to have 
negotiated loans for the Corbin Banking Co., to the amount 
of about $15,000. 

F. W. Dunton, the cashier of the Corbin Banking Com- 
pany, testifies that the notes and mortgages in question were 
prepared in the office of the Corbin Banking Co., and sent 
to Mr. Barnes to procure the signatures of the defendants 
and their acknowledgment to the mortgage, and to be re- 
turned to the Banking Co. The testimony also shows that 

22 , 
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“the blank applications for loans were furnished to Mr. 
Barnes by the Banking Co. This application required the 
- applicant to state the condition of the premises, the amount 
- of stock, buildings, and improvements, the amount of grain 
raised the previous year, the amount of the applicant’s in- 
-debtedness, and the use to which he intended to apply the 
money borrowed, and required Barnes to give his view as 
‘to the desirability of the loan; that is, whether it would 
be a safe investment or not. It also appears that Barnes 
‘obtained and forwarded the abstract of title for the mort- 
. gaged premises, and did all other acts, so far as we can see, 
“to protect the interests of the parties for whom he was act- 
“ing as “correspondent.” 

That these services were rendered by Mr. Barnes for the 
“Banking Co., we think the evidence clearly shows. A 
:great deal of stress is laid by the plaintiff on the fact that 

Addison stated in his application that he employed Barnes 
-and the Banking Co. as his agents to procure the loan, and 
‘it is intimated, although not directly alleged, that he is 
‘estopped from denying such agency. No grounds for an 
estoppel are shown, and the question of agency, like any 
other fact, must be determined from the evidence. And in 
“our opinion the report of the referee is sustained by the 
‘clear weight of the testimony, and the decision confirming 
‘the report must be affirmed. It is apparent that there is 
an error in the amount of the decree and that the plaintiff 
is entitled to $45 more than was awarded in the court be- 
low, viz., the sum of $165, and a decree will be entered 
in this court for that sum. 


JUDGMENT ACCORDINGLY. 


THE other judges concur, 
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-Ropert J. Doom anp Hans P. Lau, PLAINTIFFS IN ER- 
ror, v. A. L. A. WALKER, DEFENDANT IN ERROR, 


“Verdict. When, under the provisions of section 293 of the code of 
civil procedure, the court shall have instructed the jury that if 
they render @ general verdict to find upon particular questions 
of fact stating the same in writing, and directing a written find- 
ing thereon, the jury shall fail to agree toa finding upon the 
whole ora part of such questions, but shall find a general ver- 
dict, it is error on the part of said court~—over the objection of 
the defendant, against whom is the said general verdict, to re- 
ceive such verdict, and judgment thereon will be reversed. 


Error to the district court for Saunders county. Tried 
‘below before GEorGE W. Post, J. 


Harwood & Ames and Burr & Kelly, for plaintiffs in 
error. 


M. H. Sessions, for defendant in error, 


Coss, J. 


There is a question of practice raised in this case which 
has not been previously presented to this court. This 
‘question may be stated as follows: When, under the pro- ‘ 
visions of section 293 of the code of civil procedure, the 
‘court may instruct the jury, if they render a general ver- 
dict to find upon particular questions of fact, stating. the 
same in writing, and directing a written finding thereon, 
the jury shall fail to agree to a finding upon the whole or 
a part of such ‘questions, but shall find a general verdict, is 
it error on the part of said court, over the objection of the 
defendant, against whom is the said general finding, to re- 
ceive such verdict, enter judgment thereon, and discharge 
the jury? 

A statement of the case somewhat at length is necessary 
to the proper application of the above question. The ac- . 
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tion was in the nature of trespass for entering the store of 
the plaintiff and taking away and converting his goods. 
- The defense of the defendants, one of whom is a constable 
was: 1,a general denial; 2, a justification under a writ of 
attachment, then in the hands of the defendant, Robert J. 
Doom, as constable of said county, issued by a justice of the 
peace, at the suit of the defendant, Hans P. Lau and part- 
ner, and against one W. E. Edwards; and 3, that the said 
goods were the property of the said Edwards, and not of 
the plaintiff, etc. 

Upon the trial the controversy was almost exclusively 
confined to the question, as to whether there was a per-. 
fected purchase by the plaintiff Walker from W. E. Ed- 
wards of the goods in question, before the levy of the at-. 
tachment, or not. According to the testimony of Walker 
’ plaintiff below, who was a witness on his own behalf, on 
Wednesday, October 12, 1881, W. E. Edwards was the 
owner of and in possession of the goods which constituted 
the furniture and supplies of his restaurant, which he was 
engaged in keeping in the house in which he also lived 
with his wife and four children at Ashland. I quote at. 
some length his testimony. 

“Tn the first place I asked him if he wanted to sell, and 
he said he did. And I told him what I was doing, and I 
asked him in the first place, how he would sell. And he. 
said he would sell and take an inventory; and then I told. 
him that he had some goods in there that I did not want, as. 
Icould not pay forthem. And that I did not want to. 
go in debt too heavy. These consisted of heavy groceries,. 
he had in there, and we agreed that I was to give him $350: 
cash and a mortgage on the fixtures in the house, and also. 
on a mower and hay rake that I had in Cass county, that. — 
I had before I came here, and it was to be completed in © 
that way if I could get the building. If I could not get 
the building he was not to sell, and I was to go out and see. 
Mrs. Lyman, I went out and saw her and she was to tell 
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me on Thursday, whether I could get the building or not, 
but she did notsend me in word and on Friday morning 
I went out to see her, and she told me I could have the 
building, by him paying up the remainder of the rent that 
was due on the building for that month up to November 
first, and then if I would deposit the $22 in the bank for 
November, I could have the building as long as I kept the 
rent paid up in advance. And then I came in and told 
Mr. Edwards so, and said he, ‘ Al! right,’ and then he said, 
‘T have not got the money by me to go and pay up the 
rent,’ and I said, ‘ All right I will hand it to you,’ and I 
handed him $10. I handed it to him in Scott’s. Scott 
receipted it and I handed him back the remainder, some- 
thing like between $7 and $8—$10—I don’t remember 
exactly, but he handed me some change back.” 

Q. State what was agreed upon at that time, if anything, 
about the time that the invoice should be made, and who 
was to make it? 

A. We selected the parties. He chose Luther Snell, 
and I took George Patton. At that time and then we 
took an invoice of those goods on Monday, and I was to 
take possession, and I was to have one room vacated so I 
could move in. 

Q. State what was said and done? 

A. We were to take the invoice on Monday, and I was 
to have possession so as to move right in. 

Q. Give the language of what was said. What | was 
said by you and the other party ? 

A. He said,‘ All right, we will take an invoice of the 
goods on Monday.’ I came to town Monday morning and 
he was not there, but the building was vacated. That is, 
one room for my family. On Monday morning I came in, 
in person on Monday morning, and my family came in on 
peak 

_Q,. Where did your family go? 

A. They went into the building. 
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Q. On what day did you take possession? 

A. On the 18th, in the front room up stairs, we moved. 
in. 
- Q. State what further was done? (No answer.) 

Q. State ifthe invoice was made that day? 

A. No, sir, it was not. 

Q. When was it made? 

A. On the 22d of October. 

Q. Was Edwards a married man? 

A. Ishould judge he was. I don’t know, I suppose- 
he was though. 


OPOPOPOPOPOPOPOPO: 


Did he have a wife there in the building? 
Yes, sir, and four children. 

Where was the wife at the time? 

She was in the building. 

Where was she living with her family? 

At the time the invoice was taken, or before? 
Yes, and all this time? 

In the house. 

In the same building? 

Yes, sir. 

Now state what was done on the 22d,and who did it? 
We took an invoice of the stock. 

Who did? 

Luther Snell, George Patton, and myself. 
Where was Mrs. Edwards? 

She was up stairs. — 


Well, wl at did she do about it? 


Defendant objects as immaterial. Sustained. 


Q. 


Was she not there in possession, and running the: 


business of the restaurant? 


A. 
Q. 


Yes, sir. 
State whether shes was running that restaurant? 


Defendant objects as immaterial. Overruled. 
A. Mrs. Edwards was running the restaurant at that 


time? 
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Q. Iamcalling your attention particularly to the 17th,. 
and down to the 22d, when the inventory was made,. 


whether she was running that restaurant? 
A. Yes, sir, she was. 
Q. What was done on the 22d, and who did it? 


Defendant objects as immaterial and irrelevant. Sus-- 


tained. 


Q. Iwant to know, first if on the 22d, that arrange--. 


ment that you had made with Mr. Edwards was perfécted . 


and carried out according to the terms and the agreement . 


of the same. 


Defendant objectsas leading and irrelevant. Sustained. 


Q,. State what was done under that contract? 
A. It was carried out to the letter. 
Defendant objects as incompetent. Sustained. 
Q. State what was done? 


A. The invoice was taken and the money was paid over. | 


Q,. Who took it? 

A. Luther Snell, George Patton, and myself. 
Q. Well, what did Mrs, Edwards do about it? 
Defendant objects as immaterial. Sustained. 


Q. State if you know whether Mrs. Edwards knew.. 


what the contract was between you and Mr. Edwards? 
A. Yes, sir. 


Defendant objects as hearsay aad incompetent, and ‘ 


i 


moves the court to strike out the answer. -Overruled and - 


defendant excepts. 


Q, Now go on and state who was present at that time, | 
and who acted for Mr, Edwards, if anybody, in making ; 


that invoice ? 
Defendant objects as incompetent. Sustained. 


Q. State whether you deposited $22 in the bank for . 


the November rent ? 

A. Idid. 

Q. State what was done there that night in making the 
invoice ? 
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A. We simply took the invoice, and I paid over my 
money according to the contract entered into between Mr. 
Edwards and myself. 

Q. State how much goods you invoiced and how much 
you invoiced them at? 

Defendant objects as immaterial and irrelevant. Over- 
ruled and defendant excepts. 

A. I purchased $676.10 worth, if I remember right, 
and I think I paid $350 cash. 

Q. When did you pay that. 

A. Saturday night. 

Q. Who did you pay it to? 

A. To Mrs. Edwards. 

The testimony of this party as a witness continues at 
considerable length, but the only new facts elicited deemed 
important for the purposes of this opinion are, that in ad- 
dition to the payment of $350, as testified to above, he also 
executed and delivered to Mrs. Hattie E. Edwards, Mr. 
Edwards’ wife, a note at six months from that date for the 
sum of $325, and also a chattel mortgage to secure the 
payment of the same on the fixtures in the building and 
some farm implements of plaintiff’s in Cass county. 

Also that he, plaintiff below, took possession of the 
goods Saturday night, the twenty-second of October, and 
was in possession of them on Monday morning, the 24th, 
when the defendant, Doom, the constable, took them on 
the attachment in favor of Lau & Co. 

The deposition of Mrs. Harriet E. Edwards, taken on 
the part of defendants, was read in evidence on their behalf. 
Her testimony in the main corroborates that of the plain- 
tiff in reference to the understanding between Walker and, 
Edwards previous to the latter going away, the taking of 
the invoice, the payment of the $350, and the giving of the 
note and mortgage to her. Also that her husband left 
Ashland the morning of the seventeenth of October, 1881, . 
that he did not bid her good-by when he left, that she did 


) 
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not know where he was going, and that at the time of the 
taking of the invoice and payment of the money to her by 
Walker she thought that Edwards, her husband, had finally 
abandoned his family or had been killed. Also that he 
had never authorized her to consummate the sale of said 
goods to Walker, that she did not know whether Walker 
was aware of that fact or not. But in answer to the ques- 
tion whether there was not a conversation between herself 
and Walker to that effect, she answered, “I don’t know 
but there was such a conversation.” She further stated 
that at the time that Edwards left Ashland he was the 
owner of the goods in question. 

Witness further stated that after Edwards left Ashland 
it was about four weeks before she heard from him, at 
which time he came to Augusta, Jlls., where witness then 
was. 

The deposition of William E. Edwards, taken on the 
part of defendants, was also read in evidence in their be- 
half.. This witness also in the main corroborates the testi- 
mony of Walker as to the preliminaries of the agreement 
to sell the property by him to Walker, the obtaining by 
Walker of the agreement to rent him the house by the Ly- 
mans, and the payment by Walker of the amount of arrears 
of rent for a part of the month of October; but that he left 
Ashland on the morning of October without consum- 
mating the sale; that he never consummated it or deliv- 
ered the goods to Walker; that he never authorized Mrs. 
Edwards or any one else to consuminate the sale nor to sell 
the goods, except to his clerk to sell at retail in the usual 
course of business; that when he left Ashland, October 17, 
1881, he was the owner of and in the possession of the 
goods. ‘ He also testified that when he left it was not with 
the intention of abandoning his family; that he told two 
persons, whom he names, on that morning that he was go- 
ing to Omaha, and return that evening; that he was absent 
from Ashlaud four weeks less one-day; that when he re- 
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turned he found that his wife and children had gone and 
had sold the property; that his wife had sold it; that he 
remained at Ashland but a few hours, and went to Iinois, 
where he found his wife at her sister’s; that since then he 
and his wife had lived together in Illinois, and also in Mis- 
sourl; and that he had never ratified or consented to the 
sale of the said goods. 

There was other testimony, but which it is not deemed 
important to notice, on this point. 

After delivering its charge to the jury, the court deliv- 
ered and submitted to them for their special finding the 
following questions: 

1. “Did W. E. Edwards, late of this county, whose 
deposition has been read herein, on or before the twenty- 
fourth day of October, 1881, or at any other time, person- 
ally deliver to the plaintiff, Walker, the goods and chattels 
in controveisy, or any of them?” 

To which the said jury answered, “No.” 

2. “Did the said W. E. Edwards, at any time on or 
previous to said twenty-fourth day of October, 1881, in 
any way instruct or direct his wife or give her his consent. 
or permission to sell or deliver the goods and chattels in 
controversy, or any of them, to the plaintiff Walker?” 

To which the jury answered, “Fail to agree.” 

8. ‘Did the said W. E. Edwards, at any time before 
meeting his wife in Illinois, in November, 1881, consent to. 
or acquiesce in a sale or delivery by her to said Walker of 
the goods and chattels in controversy, or any of them?” 

To which the jury answered, “Yes.” 

4, “Did the plaintiff Walker, at any time, pay or give 
to said W. E..Edwards, personally, any money, note, or 
valuable thing as or for the whole or any part of the pur- 
chase price of the goods and chattels in controversy, or any 
part thereof? Ifso, when and how much?” 

To which the jury answered, “Failed to agree.” 

’ §. “Did the said W. E. Edwards, at any time before 


JULY TERM, 1883. 347 
Doom v. Walker, 


the twenty-fourth day of October, 1881, in any way direct 
or instruct his wife or give her his consent or permission to- 
consummate or close up a sale or delivery of the goods and 
chattels in controversy to the plaintiff Walker previously 
negotiated between said Edwards and said Walker?” 

To which the jury answered, “ Failed to agree.” 

At the same time the said jury brought in a general’ver-- 
dict in favor of the plaintiff for the sum of three hundred and 
ninety-four dollarsand ninety cents. Whereupon thedefend- 
ants, by their counsel, objected there in open court to the: 
reception or recording of said general verdict herein, on the: 
ground that said jury had failed to make, render, or return 
any verdict or findings in response to the special questions. 
or findings submitted to them by the court, numbered re-- 
spectively two, four, and five, or either of them. Which: 
objection the court then and there overruled, and received 
the said general verdict and ordered the same to be made- 
of record, and discharged said jury from the further con-. 
sideration of said cause. To each of which said rulings. 
and orders the said defendants then and there excepted. 
Thereupon the said defendants filed their motion for a new 
trial, which was overruled, exception taken by the said de- 
fendants, and judgment rendered on the verdict. 

The provision of the statute applicable to the question 
here presented is in the following words: 

“Sec. 293. In every action for the recovery of money 
only or specific real property, the jury in their discretion 
may render a general or special verdict. In all other cases 
’ the court may direct the jury to find a special verdict in 
writing upon all or any of the issues; and in all cases may 
instruct them if they render a general verdict to find upon 
particular questions of fact to be stated in writing, and may 
direct a written finding thereon.” 

We are cited to no case by counsel on either side exactly 
in point, nor have I, in the limited time at my command, 
been able to find one. Indeed I doubt that any case cam 
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be found where a court, having directed special findings on 
a number of propositions by a jury, has accepted a general 
verdict at their hands without a response to all of them, 
much Jess where they have left a majority of such proposi- 
tions unresponded to. 

A trial court should be careful not to submit trivial or 
irrelevant propositions for the findings of a jury. Such as 
it does submit become a part of the record, which both court 
and jury are bound to respect as such, not to be ignored by 
the one or waived or withdrawn by the other, certainly not 
without the consent of the parties to the suit. 

It is not to be inferred from the above that the propo- 
sitions submitted in the case at bar are considered either 
frivolous or irrelevant. On the contrary, I think their 
submission was altogether proper and called for by the 
state of the testimony, and that their answer was necessary 
to a proper solution of the case. 

There is another important question presented in the 
case, but having reached the conclusion, upon the point 
above considered,'that there naust be a new trial, such other 
question will not be examined. ° 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. By the court, 
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Creditor’s Bill. Upon the pleading and proofs in this case, Held, 
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ants, Rowena S. Craig, Nathan B. Craig, Arthur T. Craig, and the 
State National Bank of Lincoln be affirmed. And that said 
judgment, so far as the same is in favor of the said plaintiff and 
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tiff, giving him such relief as the evidence will sustain. 
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This was an action in the nature of a creditor’s bill, 
brought by James Sweet against William R. Craig, the 
principal debtor, together with his wife Rowena S. Craig, 
William M. Craig, his son, Lucy Craig, his son’s wife, 
Nathan B. Craig, his brother, George L. Woolsey, Arthur 
T. Craig, another son, and the State National Bank of 
Lincoln. The petition sets out and alleges the recovery of 
a judgment by the said James Sweet against the said Wil- 
liam R. Craig for the sum of two thousand three hundred 
and sixty-nine dollars and nineteen cents in the district 
court of Otoe county on the 21st day of April, 1881. 
The issuance of an execution for the collection of said judg- 
ment, and its return wholly unsatisfied for the want of 
goods or chattels, lands or tenements, of the said William 
R. Craig, whereon to levy the same. 

The petition also contains an allegation to the effect that 
on and previous to the 24th day of February, 1880, the 
said William R. Craig held a claim against the State of 
Iowa, of fifty thousand dollars and over, growing out of a 
contract for the erection of a deaf and dumb asylum for 
said state, near Council Bluffs, which claim the said Wil- 
liam R. Craig was then engaged in prosecuting before the 
legislature of the said state of Iowa, and that the said Wil- 
liam R. Craig, for the purpose of securing the debt merged 
in the above mentioned judgment, recovered in said court 
by said James Sweet against said William R. Craig, and to 
secure other moneys due from him to Isaac A. Miner on 
that day, by an assignment in writing and power of attor- 
ney irrevocable, did sell, assign, and set over to the plain- 
tiff and Isaac A. Miller the said claim, and delivered to 
them the irrevocable power: of attorney aforesaid. That 
afterwards, on the 26th day of March, 1880, the legislature 
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of the state of Iowa, made an appropriation to pay said 
claim, amounting to the sum of twenty-three thousand nine 
hundred and fifty-six dollars and fifty cents, and by law 
directed the auditor of the state of Iowa, upon the said de- 
fendant, William R. Craig, filing in said auditor’s office a 
‘receipt in full for all claims held by him against said state 
on account of building said deaf and dumb asylum, to is- 
sue his warrant on the state treasurer for the said sum of 
twenty-three thousand nine hundred and fifty-six dollars 
and fifty cents. That afterwards, on the 17th day of 
April, 1880, the said defendant, by duplicity, stealth, and 
fraud, filed such receipt with the auditor, and received 
from him the auditor’s warrants on the state treasury of 
‘said state to the amount of twenty-three thousand nine 
hundred and fifty-six dollars and fifty cents, of which sum 
at least nine thousand dollars is fraudulently concealed by 
the said defendants, William R. Craig, Rowena S. Craig, 
William M. Craig, and Arthur T. Craig. That over five 
‘thousand dollars of said sum has been invested in certifi- 
cates of deposit issued by some bank and other securities ne- 
gotiab!e by delivery or by endorsement in blank, which said 
‘defendants pass from hand to hand and fraudulently con- 
«eal for the purpose of preventing the collection of plain- 
tiff’s judgment, and to avoid the same being taken in exe- 
cution to satisfy the said judgment; and that the said de- 
fendants, William R. Craig, Rowena S. Craig, his wife, 
William M. Craig, and Arthur T. Craig, hold in sécret 
trust to and for the use of the defendant, William R. 
‘Craig, other articles of personal property purchased with 
the proceeds of the said treasury warrants so issued by the 
auditor of the state of. Iowa to the defendant, William 
R. Craig, as aforesaid, etc. Also that the said William R. 
Craig is the equitable owner of the following described real 
estate, situate in the county ot Lancaster, namely, lot 
nine, in block seventy-one, in the city of Lincoln. The 
‘south balf of the south-east quarter of section twenty-two, 
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in township eleven north, of range six east of the sixth 
principal meridian; the south half of the south-east quarter 
of section twenty-eight, in township eight north, of range 
eight east of the sixth principal meridian; and the north- 
east quarter of the north-east quarter of sectivun thirty-three, 
in township eight north, of range eight east of the sixth 
principal meridian. That the title to the above de- 
scribed lot nine, in block seventy-one in the city of Lin- 
coln is held by and in the name of the said defendant, 
Nathan B. Craig, who resides in the county of Joe Daviess, 
in the state of Illinois, in secret trust for the use of said de- 
fendant, William R. Craig. That the title to the above de- 
scribed tracts of land situate in the county of Lancaster, is 
held by and in the name of the defendant, William M. 
Craig, who is, as a son of the defendants, William R. Craig 
and Rowena S. Craig, in secret trust for the use of the 
said defendant, William R. Craig, and that the defendant, 
Lucy Craig, is the wife of said defendant William M. 
Craig, etc., and that said defendant William M. Craig at 
the time of taking said title was wholly insolvent. 

That the defendant, Arthur T. Craig, who is the son of 
the defendants, William R. Craig and Rowena S. Craig, 
and resides in Otoe county, has in his possession a stock of 
harness and saddlery leather, tools, harness trimmings, and 
all the necessary things for the carrying on of the business 
of a harness maker and dealer in harness, which were pur- 
chased with money derived from the sale of the treasury 
warrants received by the said William R. Craig from the 
state of Iowa as aforesaid, furnished by said William R. 
Craig, through the said Rowena Craig, to the defendant, 
Arthur T. Craig; that in equity the said William R. Craig 
is the owner of .the said stock of harness and material for 
the manufacture of harness and saddlery, etc. That the 
said defendant, Rowena S. Craig has and holds in her own 
name a large {mount of the stock of the State National 
Bank of Lincoln, to-wit: forty shares of the par value of 


JANUARY TERM, 1884. _ 353 


Sweet v. Craig. 


one hundred dollars per share, amounting to four thousand 
dollars, which was originally purchased by the said Wil- . 
liam R. Craig in the month of June, 1880, of Joseph J. 
Imhoff assigned to Rowena S. Craig, one of these defend- 
ants, wife of the said William R. Craig, to be by her held 
in trust for the use of said William R. Craig. That pay- 
ment was made for said bank stock to said Imhoff by said 
defendants, William R. Craig and Rowena 8S. Craig, by the 
said William R. Craig endorsing over, and delivering over 
and delivering to the said Imhoff a treasury warrant for the 
sum of five thousand dollars, dated April 17, 1880, upon 
the treasury of the state of Iowa; that the said Imhoff ex- 
ecuted to the defendant, Rowena 8. Craig, his note for one 
thousand dollars, the difference between the value of the 
said treasury warrant and the said bank stock. That the 
said stock is the property of said defendant, William R. 
Craig, and ought to be applied to the, payment of plain- 
tiffs said judgment. But the defendant, Rowena 8. Craig, 
fraudulently conceals such bank stock to prevent its being 
taken in execution to satisfy said judgment of plaintiff. 

Also that the defendant, George L. Woolsey, holds some 
property, deed tosome real estate, tax title, tax certificate or 
other thing of value, in which the said William R. Craig 
is in some manner beneficially interested, which ought to. 
be applied to the payment of the said judgment. That the 
said defendants are about and threaten to transfer, assign, 
and dispose of the property so held by them in secret trust 
for the benefit of said defendant, William R. Craig, ete. 
With prayer for judgment, the appoint: eat of a receiver, 
etc. 

The defendants, William M. Craig and Lucy, his wife, 
William R. Craig, George L. Woolsey, Nathan B. Craig, 
and Arthur D. Craig, sued by the name of Arthur T. 
Craig, filed their several and separate answers therein. 
Thereupon on the 23d day of May, 1882, the plaintiff filed 
a supplemental petition setting up the recovery of another 

23 
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sand additional judgment by him against the said defend- 
-ant, William R. Craig, for the sum of four thousand six 
hundred and forty-three dollars and thirty-five cents dam- 
-ages, and eighty-six dollars and thirteen cents costs of suit, 
in the district court of Otoe county. 

Thereupon the defendant, Rowena S. Craig, filed her 
~several and separate answer to the said petition and sup- 
plemental petition, in which answer she first denied all and 
-singular the matters charged against her by the said plain- 
tiff in his said petition and supplemental petition. Sec- 
-ondly, she set out the fact of the imprisonment of the de- 
‘fendant, William R. Craig, by the said plaintiff upon an 
~execution issued upon the first or original judgment by the 
‘said plaintiff, against said defendant, William R. Craig, 
-and described in the original petition, and claimed such 
imprisonment of the said principal defendant, and his dis- 
‘charge therefrom by, order of the court, as a full discharge 
-of said defendant from the said judgment. 

For athird defense the said defendant, Rowena S. Craig, 
‘set forth ana alleged in and by her said answer that before 
the recovery by the said plaintiff of the judgments or either 
of them, upon which the said creditor’s suit is founded, she 
‘owned in her own right and name and in good faith, 
‘twenty-five shares of one hundred dollars each of the capi- 
‘tal stock of the said State National Bank of Lincoln, for 
-which she paid in her own funds the sum of four thous- 
and dollars, and that the said shares and the funds and 
money with which they were purchased were the personal 
property of the said answering defendaut, and not subject 
to the demands of the said plaintiff, nor of the creditors 
of the husband of her the said defendant, the said William 
R. Craig, and not liable to execution for the satisfaction 
of the money claimed to be due on the said judgments 
as set forth in said plaintiff’s petition, because she says 
that on the 15th day of September, 1868, the said de- 
fendant, William R. Craig, was her husband and had been 
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for many years prior thereto, and that he, the said William 
R. Craig, had about that time, but before said last named 
date, contracted with the State of Iowa to erect a deaf and 
dumb asylum for said state, the same to cost $121,500; 
that the said defendant, William R. Craig, needed large 
sums of money to-wit, from $5,000, to $10,000 to enable 
him to carry out said contract, and the said William R. 
Craig was then insolvent and did not own any property, 
.and could not raise money to enable him to carry on said 
contract, and as it was the wish and desire of both this 
-defendant and her husband, the said William R. Craig, 
that he should fulfill and carry out said contract, a parol 
contract, or agreement was made and entered into. by and 
between the said William M. Craig and herself the said 
answering defendant whereby it was agreed and under- 
stood that if the said William R. Craig could and would 
obtain a loan of sufficient money to carry on said contract 
on the note of the said William R. Craig, secured by a 
mortgage of himself and this answering defendant on 
‘their homestead, to-wit: lots one, two, and three in block 
twelve in Nebraska City proper, and which said premises 
were then and had been for some time prior thereto, 
owned in fee simple by said answering defendant, Rowena 
8. Craig, and which said premises were then of the value 
of $7,000 to $9,000; that as the consideration to her, the 
said Rowena S. Craig, to execute such mortgage on her said 
homestead, and to procure the loan she, the said Rowena, 
should receive out of the money or proceeds received and ob- 
tained from the said state of Iowa for said asylum the sum of 
$5,000. That after the foregoing agreement had been made 
-as aforesaid, and by reason of the promise of this answering 
defendant to execute the mortgage as aforesaid, the said 
William R. Craig, on thesaid 15th day of September, 1868, 
obtained a loan of $3,000 on his note secured by a mortgage 
of himself and said RowenaS., on her said homestead from 
one Rollin M. Rolfe; that before signing the said mort- 
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gage tosaid Rolfe to secure the said $3,000 and future 

advances, the aforesaid parol contract and agreement was 

again made and entered into between the said William R. 

Craig and the said Rowena S. Craig whereby it was agreed - 
and understood that for the security of this defendant and 

an inducement for her, and as the consideration to her, to 
execute the said mortgage on her said homestead to procure 
the said $3,000 loan and future advances, that she should 

receive the sum of $5,000 in money or its equivalent of 
the money or proceeds procured and obtained from the 
state of Iowa for said asylum contract as hers absolutely 

jn order to protect her said homestead against the said 

mortgage. 

The said defendant, Rowena S. Craig, in and by her 
said answer further set out and averred that of the said 
moneys received and borrowed on the said note and mort- 
gage, she never received one cent, but that the whole and 
entire sum was expended by the said defendant, William 
R. Craig, in the building of said asylum, and that after- 
wards on the 23d day of May, 1870, the said William R. 
Craig, wanting more funds to carry on and fulfill his said 
asylum contract, obtained another loan of $3,000 of one 
Oliver Stevenson, on the certain other note of the said 
William R. Craig, secured by a certain other mortgage of 
himself and her, the said Rowena §., on her said homestead 
and as the said William R. was still insolvent, and for the 
security and as an inducement for her the said Rowena S. to 
execute said mortgage to said Stevenson before signing the 
said Stevenson mortgage, the aforesaid parol contract and 
agreement as hereinbefore set forth was again made, re- 
newed, repeated, and entered into by and between the said 
William R. Craig and her the said Rowena S., whereby it. 
was again agreed and understood that the said Rowena S. 
was to have the said five thousand dollars and one thousand 
dollars additional when said sums were paid said William 
R. Craig by said state of Iowa for building said asylum, 
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as the consideration to her to execute the said Stevenson 
mortgage on her said homestead to procure the loan afore- 
said of said Stevenson. The said defendant, Rowena §., fur- 
ther alleged that all of this last loan was used and expended 
by said William R. in the further building of said asylum; 
that both of said mortgages have become due and payable, 
and suits have been commenced in the proper court of said 
Otoe county to foreclose said mortgages, and decrees have 
been entered therein to sell said premises, and that she, the 
said Rowena S., has been by reason thereof forced to aban- 
don her said homestead, and leave it to her said creditors, 
the said mortgagees and their assigns, of whom the said 
_ plaintiff is one. 

The said defendant, Rowena S., further alleged, in and 
by said answer, that the note on which the judgment set 
forth in the plaintiff’s original [petition was founded was 
executed Jong after the execution of the aforesaid mort- 
gages and the making of the aforesaid parol contract, and 
that at that time the plaintiff well knew of said parol con- 
tract, and that all the matters and things set forth in the 
plaintiff’s petition and supplemental petition took place 
long after the making of said parol contract between the 
said Rowena 8. and her husband, the said William R., and 
at a time the plaintiff well knew of the existence of the 
said parol contracts. She further alleged that the said 
parol contract between the defendant and her husband, 
William R. Craig aforesaid, was made with the full knowl- 
edge, consent, advice, and concurrence of the said plain- 
tiff, who was then and there acting as the attorney and 
counselor of the said William R. Craig in reference to 
the building of said asylum, and in procuring said loans. 
Said Rowena S. further alleged that on the — day of 
April, 1880, the said William R. received of said state 
of Iowa for work and materials done and furnished for 
said asylum, according to the aforesaid contract, a payment 
of about twenty-three thousand dollars, out of which said 
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sum and proceeds, and according to the said parol contract, 
he paid the said Rowena S. the sum of five thousand dollars. 
That this was the first proceeds of said building contract 
obtained by the said William R., out of which he could 
pay the said Rowena S., and the first and only payment or 
proceeds received by her the said defendant, Rowena §., of 
or from the said William R. Craig on said parol agree- 
ment, etc. She also alleged that out of said five thousand 
dollars, she the said Rowen §., has invested in bank stock 
- asaforesaid. The balance she has used in her support, and. 
the payment of her indebtedness. She further alleged that 
the said bank stock is all the property she owns except a 
horse and buggy and a few household goods; that she is 
aged and infirm, and has no way of making a living. 
That the said money was received by her from the said. 
William R., bona fide for the above stated considerations 
and without any intent to defraud or to hinder or delay 
the said plaintiff or any of the creditors of the said 
William R. Craig, and without any knowledge, informa- 
tion, or belief other than that the said money received was 
her personal property and not subject to the demands of the 
creditors of her said husband, etc. 

The defendant Nathan B. Craig made answer in the 
shape of a general denial to the petition and supplemental 
petition. 

The cause was tried to the court which found for the de- 
fendant, Rowena 8. Craig, and that she was the owner of 
the bank stock mentioned in the petition. The court also 
found for the defendant Nathan B, Craig, and that he is. 
the owner of lot 9 in block 71 in the city of Lincoln. 
The court also found in favor of the defendant State Na- 
tional Bank. The court found against the defendants. 
William M. Craig, Lucy Craig, and William R. Craig, and 
in favor of the plaintiff as to their interest in and to the 
south half of the south-east quarter of section twenty-two, 
in township eleven north, of range six east in Lancaster 
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county, and that the same should be subjected to the plain-- 
tiff’s judgment. 

And thereupon it was adjudged and decreed by the said’ 
district court that plaintiff take nothing by his writ as- 
against all of the defendants in said action, except said 
William M., Lucy, and William R. Craig, in so far as re-.. 
lates to the said south half of the south-east quarter of sec-.. 
tion twenty-two aforesaid. And it was further adjudged 
and decreed by the court that the judgment in favor of ° 
plaintiff and against William R. Craig, recovered in the dis-. 
trict court of Otoe county on the 30th day of September, 
1881, for the sum of $4,643.34 and $86.13 costs and ac-.- 
cruing costs, with interest on said judgment from the date - 
of its recovery at seven per cent per annum, be and is. 
hereby declared to be a lien upon said interest in and to- 
the said south half of the south-east quarter of section 
twenty-two, in township eleven north, of range six east of 
the sixth principal meridian in Lancaster county aforesaid. 
And that the same be sold as upon execution by. the sheriff, _ 
ete. ‘ 

The case is brought to this court ou appeal: by the said. 
plaintiff as well as upon cross-appeal by the defendants 
William M. Craig and Lucy Craig. 

The cause was argued by counsel on either-side and sub-.. 
mitted on exhaustive briefs at the July term, 1883, when., 
an unanimous conclusion upon all branches of the case was . 
reached by the court as then constituted, and the papers . 
were taken by then C. J. LAs for the purpose of prepar- 
ing an opinion. But at the close of his term of service he . 
returned the case with some few others as not. reached. 

The record is voluminous, and yet scarcely:anything is . 
presented by it but questions of fact, and these. having been 
_ passed upon by the trial court in its findings, such. findings . 
can only be disturbed. by this court when. unsustained by-~ 
sufficient evidence. , 

The title of the defendant Rowena S. Craig in. the home-- 
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stead formerly occupied by the Craig family at Nebraska 
City has been before this court in the case of Stevenson v. 
Oraig, 12 Neb., 464. Also in the case of same parties de- 
cided at the present term, by which we have confirmed the 
sale of said homestead to satisfy a mortage executed by the 
said Rowena S. to raise money for the said William R. 
Craig to enable him to carry on his contract with the state 
of Iowa for the erection of the said deaf and dumb asylum. 
One of the principal allegations of the answer of said de- 
fendant Rowena §. is, that at the time she executed the said 
mortgage upon the homestead it was agreed between her 
and the said William R. Craig that she should be indem- 
nified for any loss growing out of said mortgage out of the 
proceeds of said contract with the state of Iowa, and that 
the money with which the twenty-five shares of stock in 
the State National Bank of Lincoln were purchased was _ 
paid to her by the said William R. Craig in discharge of 
that agreement and not in fraud of the rights of said plain- 
tiff. Upon this defense the district court found in favor 
of the said defendant; and we think such finding is sus- - 
tained by the evidence. 

The district court also found for the defendant Nathan 
B. Craig that he is the owner of lot nine in block seventy- 
one in the city of Lincoln. This finding is sustained by 
the evidence. Thesaid court also found generally in favor 
of the defendants Arthur T. Craig and the State National 
Bank of Lincoln. These findings are also sustained by the 
evidence in the case, and the findings and judgment of the 
district court in favor of the above named defendants as 
aforesaid are affirmed. 

The district court found against the defendants William 
M. Craig, Lucy Craig, and William R. Craig, and in favor 
of plaintiff as to their interest in and to the south half of 
the south-east quarter of section twenty-two, in township 
eleven north, of range six east in Laucaster county. 

We are of the opinion that the last named finding is in 
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part only sustained by the evidence, and that the judgment 
rendered thereon must be modified. 

It appears from the testimony that the above described 
eighty acre tract of land-was purchased by the said defend- 
ant William M. Craig on or about the 4th day of Novem- 
ber, 1880, for the p ice of eight hundred dollars, three 
hundred dollars of which was paid from funds then in his 
-own hands, and the other five hundred raised by mortgage 
on the said land. There is evidence tending to prove that 
the three hundred dollars paid on said land was of funds 
lent to said William M. by his father, William R., which 
ought to be applied to the plaintiff’s said judgment. But 
there is no evidence to sustain the said decree making the 
plaintiffs said decree a lien upon the whole of the said 
William M. Craig’s interest in the said land. 

The judgment of the district court so far as the same is 
in favor of the plaintiff, and against the defendants Wil- 
liam M. Craig and Lucy Craig is reversed, and a decree 
will be entered in this court in favor of the said plaintiff, 
and against the defendants William M. Craig and Lucy 
‘Craig, making the said judgment recovered by said plain- 
tiff against said William R. Craig in the district court of 
‘Otoe county a lien on the interest of the said William M. 
and Lucy Craig in and to the said tract of land to the ex- 
tent of three hundred dollars and interest thereon from the 
date of the purchase of said land, and no more. 


DECREE ACCORDINGLY. 


THE other judges concur, 
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Rowena S. CRAIG, APPELLANT, v. OLIVER STEVENSON: 
ET AL., APPELLEES. 


1. Judicial Sale. The mortgaged premises consisting of three- 
city lots upon which were situated a dwelling-house and appur- 
tenances, some portion of which extended to and upon each of: 
the said lots, were properly sold in gross, and the sale upheld. 


: APPRAISEMENT. The provisions of the statute requir-. 
ing a sheriff to deduct from the real value of lands levied on,. 
ete., the amount of all liens and incumbrances for taxes or other-. 
wise, prior to the lien of the judgment under which the execu-- 
tion is levied, etc., being for the sole benefit of the plaintiff in. 
such proceeding, may be waived by him. 


APPEAL from Otoe county. Heard below before- 
Powunpn, J. 


Watson & Wodehouse, for appellant, 
8. H. Calhoun, for appellees, 
Coss, Cu. J. 


This is an appeal from the judgment of the district court 
of Otoe county overruling certain exceptions to the report 
of the sheriff of the sale of certain mortgaged premises, and 
confirming the sale thereof. 

The following are the points made by appellant in her- 
exceptions: 

“1, That said sale was illegal, irregular, and was not 
made according to law. 

“2. There was no valid appraisement made by the: 
sheriff of the property pretended to be sold. 

“3, That said lots were not appraised separately as re- 
quired by law, that lot one in said block twelve was never- 
appraised by said sheriff at all, and that lot three was not. 
appraised at all. 
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“4, That there were no certificates of liens obtained by 
the sheriff or appraisers for said appraisement from the 
treasurer, nor from the clerk of the district court, nor from. 
the county clerk of said county, nor were any such certifi- 
cates ever filed with said appraisement, as required by law. 

“6. That said appraisement was not made as is re- 
quired by law, to-wit: by ascertaining the gross value of 
each of said lots and deducting the liens therefrom. 

“6. That plaintiff’s attorney had no right or authority 
to waive said certificates of liens. 

“7, That no copy of said pretended appraisement was. 
ever filed or deposited in the office of the clerk of said 
court. . 

“8, That said lots were not offered for sale or sold sep-- 
arately, as required by law.” | 

It appears from affidavits filed at the hearing of the mo- 
tion to set aside the sale, and in resistance of the motion to- 
confirm the same, that the property consists of three lots. 
of less than the usual size, in said Nebraska City; that said 
lots adjoin each other and are cut off and isolated from all 
other lots by either streets or alleys; there is a dwelling-. 
house situated upon said lots, some part of which dwelling 
and appurtenances extends to and upon parts of each of the- 
said lots. : 

In an early case, Laughlin v. Schuyler, 1 Neb., 409, this. 
court stated the law, as applicable to that case, that each lot 
or parcel of ground should have been appraised and sold 
separately. The report of this case is quite meagre, the: 
only fact given being that the case was an appeal from an 
order confirming a sale of mortgaged premises upon a de- 
cree of foreclosure. But in the case of Eaton v. Ryan, 5: 
Neb., 47, the court, in the opinion by ©. J. Laxs, who also- 
wrote the opinion in the other case, say: “The fact that 
the tract of land as sold in one body was composed of what 
was formerly distinct parts of separate city lots is of no con-- 
sequence, nor does it bring the case within the rule laid. 
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down in Laughlin v. Schuyler, 1 Neb., 409, where it was 
held that two city lots entirely distinct from each other 
should be appraised and sold separately.” 

It was the practice of courts of equity, as I understand 
it, before the adoption of the code system, in most of the 
states, to decree the sale of mortgaged premises, although 
composed of several parcels, together, except when, in the 
anguage of the decree, the same could be sold separately 
without injury to the parties interested therein. But it is 
not necessary to distinguish this case from Laughlin v. 
Schuyler, as explained by Eaton v. Ryan, in order to up- 
hold the sale in the case at bar on that point. 

The provisions of the statute for the ascertaining of prior 
liens existing on lands appraised for sale on legal process, 
and for deducting the amount of such liens from the value 
of such lands, and fixing the amount of such value less that 
of all prior liens as the true amount at which lands shall 
stand as appraised, etc., were enacted solely for the benefit 
of thé plaintiff in such proceedings, and neither for the ben- - 
efit of the defendant, nor of strangers who may become bid- 
ders at such sale. It therefore follows that the plaintiff 
may waive the lien certificates. He certainly can in a case 
like the one at bar, where there was a moral certainty that 
there would be a large deficiency and the plaintiff obliged 
to lose all costs and disbursements. 

The order of the district court confirming the sale must 
be affirmed, By the court, 


ORDER AFFIRMED. 
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THE Buriineton & Missourt River RAILROAD, PLAIN- 
TIFF IN ERROR, V FRANK FRANZEN, DEFENDANT IN 
ERROR. 


Railroad: Fences. A railroad company which fails to fence its 
track at a place where by statute it is required to fence, is liable 
for stock killed or injured on its track by its engines or cars, 
and the mere negligence of the owner of the stock is no defense. 


Error to the district court for Cass county. Tried be- 
low before Pounn, J. 


Marquett, Deweese & Hall, for plaintiff in error. 
Chapman & Beeson, for defendant in error. 
Maxwet, J. 


This is an action brought by the defendant in error to 
- recover the value of a cow killed by the cars of the plain- 
tiff at a point on its railroad where it was required by stat- 
ute to fence its track but had failed todoso. The railroad 
company in its answer admits that the cow was killed by 
an engine on its railroad track, which at the time was ope- 
rated by the company’s agents, and that notice and affida- 
vit of the killing were duly served on the company’s agents, 
etc. For further answer it is alleged “that said killing 
occurred by reason of the fault and negligence of the plain- 
tiff, and without any fault or negligence on the part of the 
defendant.” There is no reply, and it is strongly urged 
on behalf of the plaintiff in error that the allegation of neg- 
ligence is thereby admitted, and thereby the company ex- 
cused. On the trial of the cause in the court below a ver- 
dict was returned in favor of the defendant in error, upon 
which judgment was rendered. 

It appears from the testimony that the animal in ques- 
tion was killed a short distance east of Cedar Creek village, 
in Cass county; that at the place where the accident oc- 
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curred the track runs near the Platte river, there being a 
shallow channel of the river between the south bank and 
an island on which the defendant pastured his cattle. It 
also appears that it was the duty of the company to fence 
its track at this point, and that it had constructed a fence 
on the south side but none on the north. There is noclaim 
that the defendant’s cattle were willfully on the track, and 
the proof fails to show negligence. But even if negligence 
was admitted it would afford no excuse where stock is killed 
by the cars at a point on a railroad where it is its duty to 
fence the track but it fails to do so. The question here 
presented was before this court in the case of The B. & H. 
R. R. Co. v. Brinkman, 14 Neb., 70, and it was there held 
that the liability of the railroad company exists by reason 
of the statute, without regard to the question of negligence. 
‘The statute declares in substance that every railroad cor- 
poration whose lines of road or any part thereof is open to 
use shall, within six months thereafter, erect and maintain 
fences on the sides of said railroad suitably and amply suf- 
ficient to prevent cattle, horses, sheep, and hogs from get- 
ting on said railroad, except at the crossings of public 
roads and highways, and within the limits of towns, cities, 
and villages, etc.; and declares the penalty for “failing to 
fence on both sides thereof against all live stock running at 
large at all points,” that the company “shall be absolutely 
liable to the owner of any live stock injured, killed, or de- 
stroyed by their agents, employees, or engineers,” ete. 
Comp. Stat., ch. 72, art. I. The statute is plain and un- 
ambiguous, and leaves no room for construction. A rail- 
road company failing to fence its track at a point where it 
is required to fence is liable for stock killed or injured on 
its track by its engines or cars, and the mere negligence of 
the owner of the stock is no defense. 

The judgment of the court below is clearly right, and is 
affirmed. 

JUDGMENT AFFIRMED, 
THE other judges concur. 
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' JuLIANA DRATH, PLAINTIFF IN ERROR, V. THE Bur- 
LINGTON & Missourr RIvER RAILROAD, DEFENDANT 
IN ERROR. 


1. Eminent Domain: JUDGMENT: EXECUTION. Where a lot 
was condemned by a railroad company, the money deposited 
with the county judge, an appeal taken to the district court, 
and a verdict rendered in favor of the lot owner, it is the duty 
of the district court to render judgment on such verdict, and an 
execution may be issued thereon. 


RAILROAD CANNOT ABANDON LOT. After a judgment 
‘in the district court for the value of real estate condemned by a 
tailroad company, it cannot abandon the same and in that way 
avoid the payment of the judgment. - 


Error to the district court for Lancaster county. Tried 
‘below before Pounn, J. 


A. J. Sawyer and A. C. Ricketts, for plaintiff in error, 
cited: Freeman on Executions, §§ 10, 21, 28,43. Dillon 
Mun. Corp., § 479. 2 Greenleaf, 179. 67 N. Y., 242. 
22 Pick., 263. 121 Mass.,173. 8 Bush, 98. 

Marquett & Deweese, for defendant in error, cited: Chi- 
cago v. Barbian, 80 Tll., 485. St. Lowis Railway v. Teters, 
68 Ill., 144, Garrison v. City of New York, 21 Wall., 
196. Stacey v. Vermont Central R. R., 27 Vt., 39. 


MAXWELL, J. 


In February, 1880, the defendant caused lot 7 in block 
72 in the city of Lincoln to be condemned for its use, the 
value of the same being fixed at $300. The plaintiff ap- 
pealed to the district court, where, in November, 1880, a 
verdict was returned in her favor for the sum of $800. A 
motion for a new trial was filed and overruled, and judg- 
ment rendered thereon as follows: “It is therefore consid- 
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ered by the court that the said plaintiff recover from said 
defendant the sum of eight hundred do!lars ($800) as here- 
tofore by the verdict of the jury found due her, with inter- 
est thereon from this date, together with her costs herein 
expended, taxed at $—. And it is ordered by the court 
that the said defendant, the Burlington & Missouri River 
Railroad Company in Nebraska, forthwith pay over to the 
said plaintiff, Juliana Drath, the said sum of eight hundred 
dollars ($800) compensation for her said lands so appro- 
priated by them to their uses and purposes aforesaid, to- 
gether with her costs herein expended, and that the decree 
and judgment of the court be transmitted by the clerk 
thereof, duly certified, to the county clerk of Lancaster 
county, Nebraska, to be by him filed and recorded as pro- 
vided by law.” 

On the twenty-first of December, 1880, the attorneys for 
the railroad company filed the following: 

“The defendant, the railroad company above named, 
having heretofore instituted proceedings, under the statute, 
for condemnation of lot 7 (seven), block 72 (seventy-two), 
city of Lincoln, Nebraska, for right of way for its line of 
road, in which proceedings notice was given to Juliana 
Drath, above named, under the impression that she was 
the owner of said lot, and an award:of damages having 
been made, from which said Juliana Drath appealed to 
this court, and it having been ascertained upon investiga- 
tion that said Juliana Drath is not possessed of the legal 
title to said lot, and for other reasons, the said railroad 
company hereby abandons said condemnation proceedings, 
having paid all the costs made therein, and declines to ap- 
propriate said lot or any part thereof to its use by virtue 
of said proceedings, and declines to pay the award of dam- 
ages made therefor, or to claim any right, privilege, title, 
or interest in said lot by virtue of said proceedings.” 

The answer of the defendant in the district court was as 
follows: 
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“Now comes the defendant, and answering the claint of 
the plantiff says, that the plaintiff is not the owner of the 
lands mentioned in said condemnation proceedings, being 
lot 7, block 72, city of Lincoln, and is not damaged by 
said condemnation proceedings.” 

The question of title to the lot in question was thus put 
in issue by the answer, and was determined by the verdict 
in favor of the plaintiff, and necd not be further considered. 

Execution having been issued, the attorneys for the de- 
fendant filed a motion in said court, as follows: 

“ Now comes the defendant above named and moves the 
court to order the return by the sheriff of said county of 
the execution issued in the above entitled cause, forthe fol- 
lowing reasons: Ist. It appears by affidavit and papers 
hereto attached and referred to in said affidavit that the 
condemnation proceedings had in the above entitled case 
have been abandoned by the said railroad company, and 
costs made therein paid by the company. 2d. That plain- 
tiff has never been disturbed in her possession and control 
of said lot mentioned in condemnation proceedings, and 
said railroad company never have taken possession of any 
portion thereof. 3d. That no execution can legally issue 
for collection of the award of damages found by the jury.” 

This motion was supported by an affidavit. On the 
twenty-fifth of March, 1881, the following order was made 
on the motion: 

“This cause came on to be heard upon motion for order: 
to return execution issued herein; and the court, after hear- 
ing the argument of counsel, sustained said motion, and ex- 
ecution ordered returned without prejudice to plaintiff, and 
with leave to plaintiff to file motion hereafter to issue an- 
other execution.” 

Afterwards, in June, 1881, the plaintiff filed a motion to 
have an execution issued, upon which motion the following 
order was made: 

“And the motion having been heretofore argued and 

24 
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:submitted, and the court being duly advised in the prem- 
ises, and the former execution herein having been recalled 
‘by the court, on due consideration the conrt overrules said 
‘motion; and it is hereby further ordered that no execution 
issue on the judgment in this cause, to which ruling of the 
‘court plaintiff duly excepts, and forty days given to reduce 
‘exceptions to writing.” 

It will be seen that the only questions for determination 
sare, the authority of the court below to order the execution 
‘to be recalled, and the denial of the right to enforce her 
judgment by the issuing of further executions. 

It is contended on behalf of the railroad company that 
there was no authority in the district court to render judg- 
ment on the verdict, and that therefore the judgment was 
a mere award of damages, which the company may pay 
“when it sees fit. A number of cases are cited that appa- 
‘rently sustain that view, but we are unable to give our as- 
‘sent to them. The question here presented was before this 
court in the case of Dietrichs v. L. & N. R. R. Co., 12 
Neb., 225, and it was held that it was the duty of the dis- 
trict court to render judgment on the verdict of the jury. 
The opinion was written by the present chief justice. It 
is said (pages 231-2): “We think that had it been the in- 
tention of the legislature to make this class of cases an ex- 
ception to the general rule they would have expressed that 
intention in clearer terms than they have used in the stat- . 
ute bearing upon that subject. * * * The case there- 
fore furnishes a strong illustration of the hardship of the 
rule contended for by the railroad company, to-wit, that 
the owner of the land condemned has no right to either the 
money or a judgment for it until such time as it may suit 
the convenience of the railroad company to take or be about 
to immediately take possession of the property,” ete. Every 
principle of justice sustains the case above cited, aud we fail 
-to see any reason for modixying or changing that decision- 

The statute gives a railroad company almost unlimitea 
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powers in regard to what real estate it requires for its use, 
and unless it is clear that this power is abused, a court 
would have no right to interfere. But the company must 
act in good faith. It cannot be permitted to condemn real 
estate for its use, and after the condemnation is complete, 
the certificate filed with the county clerk, and the amount 
of the award deposited with the county judge, an appeal 
taken to the district court and judgment rendered against 
it on such appeal, be permitted to abandon the proceedings. 
‘The power of eminent domain is placed in its hands to en- 
able it to take such real estate as it may require, at its fair 
value. This, if the case is appealed to the district court, is 
to be ascertained by the verdict of a jury, based upon the 
evidence. Where, as in this case, the entire property is 
taken, the power of the lot owner to sell or mortgage the 
premises is entirely taken away while the proceedings are 
pending. The necessities of such owner may be very great, 
and the property condemned his entire estate, yet when the 
public good requires it he must submit to the delay in ob- 
‘taining compensation for his property. But the court will 
not permit a railroad company to use the sovereign power 
of the state—that of eminent domain—as a means to ena- 
‘ble it to obtain property at its own price, or failing to do so 
refuse to take it. If this could be done, the rights of prop- 
erty owners along a line of railway would indeed be inse- 
cure. But such is not the law. When a company has 
condemned rea] estate, and on appeal a judgment has been 
rendered against it, which remains in full force, it must 
like other litigants pay the judgment, and the judgment 
creditor is entitled to all the remedies given by law to en- 
force the same. It follows that the order of the district 
court denying the right to issue execution is reversed, and 
the cause is remanded to that court with leave to the plain- 
tiff to issue execution on her judgment as in other cases. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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Apam W. SNYDER, PLAINTIFF IN ERROR, V. OLIVER A. 
JENNINGS, DEFENDANT IN ERROR. 


1. New Trial. When the finding and judgment of the trial court 
are supported by sufficient evidence a new trial will not be or- 
dered unless prejudicial error affirmatively appears. ; 


2. Deed: WARRANTY: POSSESSION. If the grantee of a convey- 
ance of land, without the knowledge or consent of his grantor, 
surrender possession to one claiming under an adverse title, he 
cannot thereafter maintain an action upon the covenants of war- 
ranty contained in the deed from his grantor, without alleging 
and proving that the title to which he surrenders is paramount 
to the title received from his grantor. 


A 


EVIDENCE: FORGERY. When a deed is introduced in 
evidence, and it is shown by sufficient testimouy that the alleged 
grantor has been absent from the state and his whereabouts un- 
known for more than ten years,,and a claim of title under such 
deed is made for the first time, the alleged deed having existed 
more than twenty-three years, the admission of evidence im- 
peaching the deed as a forgery, Held, Competent. 


Error to the district court for Richardson county. 
Tried below before Davrpson, J. 


E. W. Thomas, for plaintiff in error, on subject of 
paramount title, cited: Thomas v. Stickle, 32 Ia., 71. 
Funk v. Oreswell, 5 Ia., 62. Hamilton v. Cutts, 4 Mass., 
348. Sprague v. Baker, 17 Mass., 585. 2 Wait’s Ac- 
tions and Defenses, 383-388-389. Cowdrey v. Coit, 44 
N. Y., 392. On forgery of deed, cited: 1 Green. Ey.,. 
§§ 569, 574, Dolph v. Barney, 14 Am. L. Reg., 748. 
McPherson v. Sanborn, 88 Ul., 150. Mulloy v. Ingalls, 
4 Neb., 121. 


Martin & Gilman and C. Gillespie, for defendant in er-- 
ror, cited: Scott v. Twiss, 4 Neb., 138. May v. LeCluire,. 
11 Wall., 217. Mann v. Best, 62 Mo., 491. Bragg v. 


JANUARY TERM, 1884. — 373 
Snyder v. Jennings. 


Paulk, 42 Me., 502. Smith v. Dunton, 42 Ia., 48. Filey 
vw. Duncan, 1 Neb., 134. Uhl v. May, 5 Neb., 160. 
Starkie on Evidence, 503. Duckwall v. Weaver, 2 Ohio, 
13. Story’s Eq. Jurisprudence, § 1520 and note. 


REEsE, J. 


This action was brought by the plaintiff.in error against 
the defendant in error, in the district court of Richardson 
county, to recover damages for the breach of covenant of 
title contained in a deed of conveyance of land. The peti- 
tion alleges that on the twenty-eighth day of November, 
1873, the defendant, by warranty deed containing the usual 
covenants of warranty, deeded to the plaintiff the land de- 
scribed therein, and that the plaintiff immediately thereafter 
took possession of the same. That on the first day of 
March, 1882, one John P. Johnson, having purchased of 
Joseph R. Hare the paramount title to said land, demanded 
possession, and the plaintiff yielded possession and pur- 
chased the title held by Johnson for the sum of three hun- 
dred dollars, whereby he was damaged, etc. 

The answer denies all the allegations of the petition ex- 
cept the sale of the land by defendant to plaintiff and the 
continued possession and occupancy thereof by plaintiff, and 
alleges that Joseph R. Hare never was the real owner of 
the land, but held the title thereto in trust for his brother, 
Thomas R. Hare, and that said Johnson purchased the in- 
terest of Joseph for a nominal sum, with full knowledge 
of that fact. 

The cause was tried to the court without the interven- 
tion of a jury, resulting in a finding and judgment for the 
defendant. The plaintiff brings the case into this court by 
petition in error. 

A number of alleged errors are assigned by plaintiff, but 
it is not thought necessarv to examine all, as it is well set- 
tled that if upon any theory of the case the judgment of 
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the trial court was correct the decision will have to be 
upheld. 

It appears from the proofs that Joseph R. Hare sold the 
land in question to Thomas R. Hare, about the fifth day 
of August, 1858, but by a misdescription in the deed the 
numbers of this land were omitted, and another tract of 
land substituted without the knowledge of either of the 
parties. Joseph never at any time after said conveyance 
exercised any acts of ownership over the land, nor claimed 
any interest therein until the ninth day of February, 1882, 
when Johnson approached him with the purpose of pro- 
curing a conveyance of the land to himself. Hare testifies 
that Johnson told him he would make him a present of 
twenty-five dollars if he would give him a quit-claim deed 
to the land, and that he repeatedly told Johnson he had no 
interest in it and claimed no right to it; that if he had not 
deeded it to his brother it was an error in thedeed. John- 
son, in his testimony, admits that the consideration for the 
conveyance was twenty-five dollars, and that his grantor, 
Joseph R. Hare, “did not set up any claim” to the land. 
And the evidence throughout clearly shows that Johnson. 
took his deed with full notice of all the facts, and that Jo- 
seph had no interest whatever in said land. He also had. 
notice of all the rights of the plaintiff, who was then in 
possession of the Jand under a direct chain of title from. 
Thomas R. Hare. 

Jt cannot be said that Johnson could have maintained 
an action against plaintiff for this land. Such being the 
case, plaintiff could not voluntarily surrender to him with— 
out notice to the defendant and hold defendant liable on the 
covenants in his deed. 

Plaintiff insists that even if the foregoing be the correct: 
view yet he is entitled to recover one-half the amount al-- 
leged to have been paid to Johnson, for the reason that om 
the fifteenth day of February, 1865, Thomas R. Hare con- 
veyed to Mary Jane Hare, his then wife, the undivided one-~ 
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half interest in this land, and that on the twentieth day of 
January, 1882, after her divorce and remarriage, she con- 
veyed her interest therein to said Johnson. Upon an ex- 
amination of the plaintiff’s petition, we find no reference . 
whatever to any title obtained from or through the deed to. 
Mrs. Hare, but plaintiff’s claim is based upon the adverse . 
title of Joseph R. Hare. Hence the court could well and _ 
perhaps did conclude that plaintiff depended alone upon, 
the title received through the conveyance from Joseph R. 
Hare. But, be that as it may, the genuineness of the al- 
leged deed from Thomas R. Hare to his wife was submit- - 
ted to the court, and “all the issues” being: found in favor-~ 
of the defendant, we conclude the court found this deed to. 
be a forgery, and as there is sufficient evidence to sustain. 
this finding we cannot interfere with it. 

The plaintiff assigns for error the admission: of the testi- 
mony of witnesses tending to show that the signature of ° 
Thomas R. Hare to the deed was not his genuine signature. . 
It is insisted that as the deed is accompanied with the cer- - 
tificate of acknowledgment in the usual form, and is attested 
by the acknowledging officer as subscribing witness, no im- 
peaching testimony was competent except that of the alleged : 
grantor, the acknowledging officer, and the subscribing wit- - 
ness; that if third person had signed Hare’s name in his . 
presence and at his request it would have been sufficient. . 
The evidence shows clearly that Thomas R? Hare has en- . 
gaged in business to a greater or less extent, and has kept 
his own books and carried on his correspondence in his own. . 
handwriting. The witnesses testify that they have often . 
seen his writing, have seen his signature -frequently, and , 
have often seen him sign his name. It is also proven by. 
his relatives that he left this state in 1866; that he corres- - 
ponded with them until during the year 1870, and that he . 
has not since been heard from by them. Considering the - 
length of time intervening between the date of this deed ‘ 
and the first effort made to claim ary rights under. it, we . 


376 SUPREME COURT OF NEBRASKA, 


Everett v. Hobleman. 


see no error in the ruling of the court in admitting the evi- 
dence complained of. 
The judgment of the district court is affirmed. 


re) 
JUDGMENT AFFIRMED, 


THE other judges concur. 


CHARLES EVERETT, PLAINTIFF IN ERROR, V. JOHN F. 
HosBLEMAN, ,» DEFENDANT IN ERROR, 


1. Practice: NEW TRIAL: VERDICT. A verdict will not be set 
aside and a vew trial ordered on account of a conflict in the tes- 
J 
timony, except where it is clearly wrong. 


PREJUDICIAL ERROR MUST BE SHOWN. A new trial 
will not be ordered unless it appears that the party complaining 
has been deprived of a substantial right. Error without preju- 
dice is not sufficient to warrant the setting aside of a verdict. 


Error to the district court for Gage county. Tried 
below before WEAVER, J. 


J..N. Rickards and J. E. Bush, for plaintiff in error. 


R. &. Bibb, for defendant in error. 


REESE, J. 


This action was commenced in the district court of Gage 
county by the defendant in error for the sum of $98.08 al- 
_leged to be due him from the plaintiff in error as damage 
resulting from the conversion of certain property and notes 
placed in the hands of the plaintiff in error to secure to him 
the sum of $280 furnished to the defendant in error, and 
also to secure the payment of certain expenses incurred by 
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the plaintiff in error at the request and for the benefit of 
defendant in error. The defendant in error alleged in his 
petition that the notes and property delivered to the plain- 
tiff in error exceeded the amount advanced and expenses 
incurred by plaintiff in error to the amount for which the 
suit was brought. 
The plaintiff in error answered the petition, denying that 
-said property was delivered to him as collateral security, 
but alleged that it was sold to him, absolutely, by defend- 
ant in error, and that one note of $150.13, alleged by de- 
fendant in error simply to have been given by him as fur- 
ther security for the said sum of $280, was for a balance 
due plaintiff in error on a settlement of all their dealings 
_and for a threshing machine which the defendant in error 
that day bought of plaintiff in error. He also demanded 
judgment against the defendant in error for the sum of $20 
alleged to be due him from the defendant in error as dam- 
ages for the failure to deliver to him one cow of that value, 
which he alleged he had purchased of the defendant in error 
with the other property referred to in the pleadings. No 
reply was filed. as 
The cause was tried to a jury, who returned a verdict 
for the defendant in error, and assessed his damages at $6.49. 
A motion for a new trial was made, overruled, and judg- 
ment was rendered on the verdict. 
The first assignment of error which requires attention is, 
that the district court erred in permitting defendant in error 
_to show that certain notes mentioned in the petition had 
never been returned to him by the plaintiff in error. By 
an examination of the record we find that defendant’s cause 
of action was based in part on the alleged conversion of the 
property for which these notes weie received by the plain- 
tiff in error. Itis clear that if the plaintiff in error had 
accounted for or returned to the defendant in error those 
notes, nothing could have been claimed therefor, the prop- 
erty having been sold and the notes taken with the consent 
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of the defendant in error. In this action of the court there 
was no error. 

The second point urged by the plaintiff in error is, that 
the verdict was against the weight of evidence. The evi- 
dence was conflicting, but the jury was the sole judge of 
its weight, and a verdict will not be set aside unless it is 
clearly wrong. Young v. Hibbs, 5 Neb., 433. 

The remaining point, upon which plaintiff in error seems 
to rely, is, that he was entitled to a verdict of $20 on his 
counter-claim, there being no reply filed denying it. Had 
the plaintiff in error requested it, the court would doubt- 
less have instructed the jury to allow this claim, but no. 
such request was made, and no mention of this point is 
made in the motion for a new trial. ‘Such being the case, 
a new trial will not be ordered. olden v. The State, 13. 
Neb., 332. But for aught that appears in the record the 
jury did allow the counter-claim and thereby reduce the 
amount of recovery. 

The record showing no prejudicial error, the judgment 
of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Martaa E. REYNOLDS, APPELLANT, V. BEnsaMIN F.. 
CoBB, APPELLEE. 


1. Judgment Lien. The lien upon the real estate of a judgment. 
debtor, created by a judgment in the district court of the county 
where the land is situated, continues for five years after the ren- 
dition of the judgment, and as against all persons, except bona 
fide judgment creditors, for five years after the issuance of exe-. 
cation. 
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2. Execution Sale: BRIGHTS OF PURCHASER. A sale of real es- 
tate upon execution vests in the purchaser all the rights of the- 
jadgment debtor at the time when the lien of the judgment at- 
tached to the land. 


RETURN OF, AFTER LEVY WITHOUT SALE. Where an: 
execution was issued and levied upon real estate of the judg- 
ment debtor, but returned without making a sale, for the reason: 
that there were no bidders, the effect of such return, where it is. 
not sought to enforce the lien by further’ proceedings, is to dis- 
charge the property from the levy. The right of the judgment 
creditor to issue another execution and levy upon other property 
remains unimpaired. 


APPEAL from the district court of Lancaster county.. 
Heard below before Pounn, J. \ 


John 8. Gregory, for appellant. 
R. D. Stearns, for appellee. 
Resse, J. 


On the twenty-first day of April, 1875, the Merchants. 
Bank of Lincoln obtained a judgment in the district court 
of Lancaster county against David Butler for the sum of 
$645, and on December 16th, of the same year, execution 
was issued thereon and sent to the sheriff of Pawnee county 
for service. This execution was levied upon real estate of 
the judgment debtor, in said county, which was appraised, 
advertised, and offered for sale, but not sold for want of 
bidders, and the execution was returned so endorsed. No 
further action was taken until the sixth day of October, 
1879, when another execution was issued directed to the 
sheriff of Lancaster county, who levied the same upon real 
estate belonging to the judgment debtor. This real estate 
was sold and the proceeds of the sale applied on the judg- 
ment, and the execution returned endorsed according to the 
facts. On the third day of December, 1880, a third exe- 
cution was issued directed to the sheriff of Lancaster county, 
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and a levy was made on real estate, a part of which is the 
property in dispute in this action. ‘This property was also 
sold and a deed made to the purchaser. 

It is conceded that at the time of the rendition of the 
judgment, to-wit, April 21st, 1875, David Butler was the 
owner of the property in dispute, and it must also be con- 
ceded that a judgment lien attached to said land. 

On the tenth day of August, 1877, David Butler and 
wife conveyed the property in dispute to H. E. Wells by 
warranty deed, and on the nineteenth day of January, 1878, 
he, by a similar conveyance, conveyed the property to the 
appellant, Martha E. Reynolds, who soon after went into 
the possession thereof, and has remained in possession ever 
since. She now brings this action to set aside the sheriff’s 
deed to the appellee, who was the purchaser at the sheriff’s 
sale, and to quiet her title. The decision of the district 
court being adverse to her, she brings the cause into this 
court by appeal, for review. 

It is claimed by the appellant that the judgment ceased 
to be a lien as against purchasers in good faith or junior 
judgments unless a /evy was made within five years from 
the date of its rendition. So far as junior judgments are 
concerned we think the appellant is correct, for section 509 
of the civil code provides that ‘No judgment heretofore 
rendered, or which may hereafter be rendered, on which 
execution shall not have been taken out and levied before 
the expiration of five years next after its rendition, shall 
operate as a lien upon the estate of any debtor to the pref- 
erence of any other bona fide judgment creditor,” ete. The 
provisions of this section, as will be readily observed, are 
limited to bona fide judgment creditors, and have no ap- 
plication to purchasers during the existence of the judgment. 
lien. Section 477 of the civil code provides that, “The 
lauds and tenements of the debtor within the county where 
the judgment is entered shall be bound for the satisfaction 
thereof from the first day of the term at which judgment 
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is rendered ;” and section 482 provides that, ‘If execution 
shall not be sued out within five years from the date of any 
judgment that now is or may hereafter be rendered in any 
court of record of this state, or if five years shall have in- 
tervened between the date of the last execution issued on 
such judgment and the time of suing out another writ of 
execution thereon, such judgment shall become dormant, 
and shall cease to operate as a lien on the estate of the judg- 
ment debtor.” By this section the judgment lien may be 
continued, by the issuance of an execution, for a longer 
time than five years, so as to be an incumbrance upon the 
real estate of the judgment debtor not only in his hands 
but also in the hands of his grantees after the judgment 
lien has attached; and the suing out of the execution has 
the same effect as the revival of the judgment. Godman 
v. Boggs, 12 Neb., 19. If then the lien of this judgment 
attached to this real estate upon the rendition of the judg- 
ment (sec. 477, civil code) and by the issuance of the pre- 
vious executions the lien was perpetuated (sec. 482), we can 
see no reason why the judgment lien in this case does not 
operate against the grantee of the judgment debtor, as well 
as against himself, provided that the lien was in existence 
at the time of the grant. 

The appellee purchased the real estate at sherifi’s sale 
upon execution under the lien created by the judgment. 
By that purchase and conveyance he obtained “as good and 
sufficient a deed of conveyance” as the judgment debtor 
“could have made of the same at the time they became lia- 
ble to the judgment or at any time thereafter” (sec. 499, 
civil code), and the estate vested in him was as good and 
as perfect as was vested in the judgment debtor at or after 
the time they became liable to the satisfaction of the judg- 
ment, which was at the time of its rendition. § 500, civil 
code. Hibbard v. Weil & Kahn, 5 Neb., 45. Mansfield 

_v. Gregory, 8 Neb., 435. 
The next point urged by the appellant is, that a levy 
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having been made upon real estate of the judgment debtor 
under a prior execution, and the real estate levied upon not 
having been sold, the judgment creditor has no right to 
-cause a levy to be made on other property under a subse- 
quent execution without prosecuting the first levy to a sale. 
In other words that the first levy was in effect a satisfaction 
of the judgment as against third parties. We cannot agree 
with appellant’s counsel upon this proposition. While it 
is true that the return of the execution without a sale of 
the property levied upon would have the effect of releasing 
the property from that levy, and a surrender of the author- 
ity by which it was held, if the execution creditor does not 
seek to enforce the lien acquired by his levy, yet we think 
it could reach no further than this, and the judgment or 
the right to issue a new execution thereon would not be 
impaired, Rickards v. Cunningham, 10 Neb., 419. Hicok 
v.' Coates, 2 Wend., 419. Vroman v. Thompson, 16 N. W. 
Rep., 808. Godman v. Boggs, 12 Neb., 19. 

The appellant is charged with notice of the condition of 
her title at the time of her purchase, as well as with the 
proceedings to enforce the judgment lien as against the real 
estate purchased by her. She possesses no higher or greater 
right than would the judgment debtor if prosecuting this 
action for himself. 

Whether or not she could have restrained the sheriff from 
selling this property until the property of the judgment 
debtor which he had not conveyed was exhausted, it is not 
necessary here to decide. It is apparent she did not do so, 
and that the rights of the purchaser can not now be ques- 
tioned on that ground. The decree of the district court is- 
therefore affirmed. 


DECREE AFFLUMED, 


TuHE other judges concur. 
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CHARLES MURPHY, PLAINTIFF IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR, 


1. Practice in Criminal Cases: CHALLENGE OF JURORS. 
Under the provisions of the criminal code it is not error to per- 
mit a juror to sit in a cause who, although on oath, says ‘‘he 
had an opinion;” also says “he could render a fair and impar- 
tial verdict upon the evidence and the law;’’ the record disclos- 
ing that the opinion was hypothetical and not one calculated to 
bias the juror. 


2. Verdict: CONFLICTING TESTIMONY. Where the testimony is 
conflicting, and is fairly submitted to a jury, a new trial will not 
be granted if the testimony is sufficient to sustain the verdict. 


8. Testimony: JURY ALONE TO JUDGE OF WEIGHT. When con- 
flicting testimony is submitted to a jury under proper instruc- 
tions, the jurors alone are the judges. of the weight of the testi- 
mony of the witnesses, and their verdict will not be set aside on 
that ground alone. And it is not the province of the court to 
establish any arbitrary standard by which they shall weigh or 
measure the testimony of the witnesses. 


4. Instructions: HOW CONSIDERED. The true meaning and ef- 
fect of instructions are not to be determined by the selection of 
detached parts thereof, but by considering all that is said on 
each particular subject or branch of the case. St. Louis v. The 
State, 8 Neb., 406. 


Error to the district court for Lancaster county. Tried 
‘below before Pounp, J. 


Lamb, Ricketts & Wilson, for plaintiff in error. 


Isaac Powers, Jr., Attorney General, and Brown & Ryan 
Brothers, for the State. 


Reese, J. 


The plaintiff in error was indicted and tried in the dis- 
trict court of Lancaster county upon the charge of having 
committed the crime of rape upon the person of Mrs. Julia 
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Abbott. The trial resulted in a conviction, and he brings 
the case into this court by petition in error. 

The first question presented by him is, whether the dis- 
trict court erred in overruling his challenge of the juror 
J. B. Taylor. The testimony of this juror on his voir dire 
examination was, in substance, that he had heard of the 
case, and if what he had heard was true he had formed an 
opinion; that the source of his information was what the 
neighbors of a family by the name of Abbott had said to: 
his wife, and she had told him; that the parties with whom 
his wife had talked were none of them witnesses in the 
case, and that he thought what he had heard would influ- 
ence his mind a little; that it would take evidence to re- 
move his opinion. To the inquiry of the court the juror 
stated that what he had heard was rumor and not by con- 
versation with any person purporting to know the facts in 
the case; that it had come to him in a roundabout way, 
and that he had no opinion except upon the hypothesis that 
what he had heard was true, and that he thought he would 
be able to render a fair and impartial verdict upon the evi- 
dence that should be adduced on the trial and the law as- 
given by the court, notwithstanding any opinion he might 
have formed. 

In Fillion v. The State, 5 Neb., 352, it is said that, “To: 
render a juror incompetent it must appear that the opinion. 
formed or expressed by him was in reference to the inno- 
cence or guilt of the accused.” The juror stated that he 
had heard of this case, and that if what he had heard was. 
true he had formed an opinion, but there is no intimation. 
in all the examination that the opinion of which he testi- 
fied was in reference to the guilt or innocence of the plain-- 
tiffin error. The rule laid down in the case above referred. 
to is decisive of this question. But to pursue the question: 
further, section 468 of the criminal code provides as the 
second cause for challenge: “That he has formed or ex- 
pressed an opinion as to the guilt or innocence of the ac- 


JANUARY TERM, 1884. 385 


Murphy v. State. 


cused; Provided, That if a juror shall state that he has 
formed or expressed an opinion as to the guilt or innocence 
of the accused, the court shall thereupon proceed to exam- 
ine, on oath, such juror as to the ground of such opinion; 
and if it shall appear to have been founded upon reading 
newspaper statements, communications, comments, or re- 
ports, or upon rumor or hearsay, and not upon conversa- 
tions with witnesses of the transactions, or reading reports 
of their testimony, or hearing them testify, and the juror 
shall say, upon oath, that he feels able, notwithstanding 
such opinion, to render an impartial verdict upon the law 
and the evidence, the court, if satisfied that such juror is © 
impartial and will render such verdict, may, in its discre- 
tion, admit such juror as competent to serve in such case.” 
In accordance with the provisions of this section, the trial 
court examined the proposed juror and found, correctly, as 
we think, that he was a competent juror. “It often hap- 
pens that a juror may suppose that his belief in the exist- 
ence of a certain fact will constitute an opinion, when in 
truth it may be necessary to establish a great many other 
facts before the guilt or innocence of the party could be 
established.” Ourry v. The State, 5 Neb., 416. Such was 
evidently the condition of this juror. He had an impres- 
sion, but-such a one as any intelligent person will have who 
hears, however remotely, a statement of the supposed facts 
of a case, and if upon the trial or upon a direct examina- 
tion of any kind the facts should differ from those at first 
presented, the mind is at once freed from its first impres- 
sion and adopts that which is the result of a careful inves- 
tigation. It should be further remembered that all the 
opinion entertained by this juror was hypothetical. In 
Curry v. The State, supra, 415, it is said, quoting from. 
McCausland v. Crawford, 1 Yeates, 378: “ Prejudging 
and giving our opinion on a statement of certain facts are 
very different things. The first implies a strong disposi- 
tion to favor one side or the other; a determination to find, 
. 25 
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“one way, let the evidence be what it may. The last in- 
volves the truth of certain facts and propositions in the 
~sentiments delivered; and impressions thus made may be 
-effaced by the production of other evidence. The first ren- 
ders the person incompetent as a juror; the second is an 
-opinion only binding or influencing the juror provided the 
-case should turn out as represented, and this is a hypothet- 
ical opinion.” Such an opinion does not disqualify a juror. 
The evidence does not tend to show that the juror had any 
fixed and definite opinion as to the guilt or innocence of 
xthe plaintiff in error. Such an opinion is necessary to sus- 
‘tain a challenge. Id., 417. Upon inquiry by the court 
“the juror showed himself competent, under the statute, to 
-sit in the case. 

The next objection made by the plaintiff in error is, that 
‘the verdict is not supported by sufficient evidence; that the 
‘testimony of the prosecutrix, if true, does not establish the 
-commission of the crime of rape, and that her testimony is 
“not corroborated sufficiently to justify the finding of the 
~verdict returned by the jury. 

The evidence is conflicting and somewhat voluminous, 
cand a critical review of it in this opinion cannot be made, 
‘but we think it is sufficient to sustain the verdict. The 
itestimony of the prosecutrix appears to have been candidly 
-and carefully given. Her statement of the case was, sub- 
stantially, that she was at work in her room packing her 
‘trunk preparatory to her trip to her friends in Burlington, 
Towa, which was to be made the next day; while so making 
her preparation, the plaintiff in error came into her room, 
cher husband being absent, and made indecent proposals to 
-her; she resented his overtures, and ordered him to leave 
‘the room; she was seventeen years of age and weighed 
-about one hundred and twenty pounds, and until sbe came 
-to this country from Germany, three years before, she had 
‘never seen a colored man, and that she had never become 
accustomed to them; the plaintiff in error was a colored 
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man, strong and athletic; when he first came into her room 
she was greatly frightened; he seized her, threatened her, 
told her if she screamed or hallooed he would ‘kill her; she 
was scared and could do nothing; he took her by the arms, 
threw her down on the floor, and forcibly had connection 
with her without her consent; the plaintiff in error was at 
that time working for her husband, and had not prior to 
that day spent so much time in and about the house, and 
had never been in her room before; and that at the time of 
the commission of the offense there was no other person 
about the house; she was married to her husband on the 
fourteenth of June, and this occurred on the twenty-fourth 
of the following July. 

The plaintiff in error denies a part of the facts testified 
_ to by her, but admits the sexual intercourse at the time and 
place and under the circumstances described by her; the 
only material difference in their testimony being the asser- 
tion by him that the intercourse was with her consent. 

While it is true as claimed by the plaintiff in error that 
no forced or unnatural construction should be put upon 
the eviderice of the prosecutrix in order to sustain a con- 
viction, it being natural that the prosecutrix should seek 
to exonerate herself by throwing all the blame upon the 
plaintiff in error, yet the jury were justified in giving to 
her testimony a natural, reasonable construction, and to give 
it such weight in comparison with the testimony of the 
plaintiff in error as they thought right. It is true the 
father of her husband was in an adjacent field at work, and 
she made no outery and no complaint to her husband on 
his return home that evening, and that she allowed the 
plaintiff in error to drive her to the railroad station the 
next morning, but it is also true, as testified by her and 
shown by the circumstances in the case, that the friendship 
of the father-in-law was at that time very questionable as 
she well knew, and that both the husband and father-in- 
law had given her to understand that she must return to 
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Burlington. That neither were friendly to her. That the 
husband had informed her ou the morning of her depart- 
ure that his father would take her to the train, and after 
his departure the father-in-law put the ‘rank into the © 
wagon, and told the plaintiff in error to take her. That 
the plaintiff in error had, immediately after the intercourse, 
made threats to her as to what the result would be if she 
informed on him. That she had no friend or adviser 
nearer than Burlington, and no one to whom she could ap- 
ply for assistance of any kind, and that she was without 
means—her husband furnishing her with a ticket to the 
end of her journey, but no money. It is difficult to see 
what other course was left to her to pursue than the one she 
adopted. Upon her arrival at Burlington, she immediate- 
ly made complaint to those with whom she was acquainted, 
and the prosecution followed soon after. 

The questions of fact are very much narrowed by the 
testimony of the plaintiff in error, who simply denies the 
force by which the intercourse was had. He-admits the 
commission of a crime, being a married man, but says it 
was not the crime with which he is charged, although one 
involving an equal degree of moral turpitude. The prose- 
cutrix denies being guilty of: any crime, and from all the 
facts and circumstances in the case, we think the jury were 
warranted in adopting the theory of the case as presented 
by her testimony. 

It is contended by the plaintiff in error that the testi- 
mony of the physicians shows that a rape upon the prose- 
cutrix would have been necessarily followed by an abortion, 
she being at that time pregnant of from four to five weeks 
duration. It is only necessary to say that the testimony 
on that branch of the case was conflicting and was fairly 
submitted to the jury, and their verdict upon that ea 
must be final. 

The plaintiff in error requested the court to instruct the 
jury as follows: 
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“You are instructed that the evidence of the defendant 
himself is not to be disregarded because he is on trial for 
a crime—a defendant in a criminal prosecution is ordina- 
rily entitled to the same credit as a party in an important 
civil suit.” This instruction was refused, and we think 
properly so. While it is true that a defendant’s testimony 
is not to be arbitrarily disregarded by the jury, yet it is 
equally true that no standard by which to weigh or measure 
the testimony of witnesses can be established by the court. 
The jury were instructed as to the legal rules to be observed 
in weighing his testimony, and by those instructions the 
plaintiff in error was placed on the same level with the 
prosecutrix and other witnesses in the case. Of this the 
plaintiff in error cannot complain. It would have been 
proper for the court to have instructed the jury that in 
weighing his testimony they should consider his interest in 
the result of the trial. St. Louis v. The State, 8 Neb., 418. 

Objection is made to the eleventh instruction given by 
the court on request of the state. The objectionable part 
is in this language: “Starting, then, with the presumption 
of irnocence, have the people convinced you that the de- 
fendant is guilty of the crime charged? If they have, your 
verdict will of course be, guilty.” It is claimed that this 
permitted the jury to find him guilty on a mere prepon- 
derance of evidence. Without further reference to this 
language, it is enough to say that the jury were fully 
charged by the court, on its own motion, as to the degree 
of certainty required before a conviction could be had, 
the doctrine of “reasonable doubt” being fully and clear- 
ly explained. _ The whole of the instructions must be con- 
strued together. “The true meaning and effect of a charge 
to a jury cannot be ascertained by selecting a sentence here 
and a line or a word there, and looking to them alone, but 
all that is said on each particular subject or branch of the 
case must be looked to in order to reach a just conclusion 
respecting it.” St. Louis v. The State, 8 Neb., 418. This 
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will sufficiently dispose of all the objections to the instruc- 
tions given upon the trial. The objections are sufficiently 
met by the instructions when taken as a whole. 

We have tried to give the record in this case a careful 
examination, und while the testimony on the question of 
the consent of the prosecutrix is conflicting, yet the case 
has been fairly submitted to the jury, and there is sufficient 
to support the verdict. In Palmer v. The People, 4 Neb., 
76, it is said, “So much depends on the manner and ap- 
pearance of a witness while giving his testimony that the 
question of his credibility must be left to the jury, and a 
reviewing court will not, in such a case, say from an ex- 
amination of the testimony that the verdict is erroneous.” 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


THe Buruincton AND Muissournrt RIVER RaiILRoap 
ComPANY IN NEBRASKA, PLAINTIFF IN ERROR, V- 
THE Cuicaco LuMBER COMPANY, DEFENDANT IN 
ERROR. 


1. Railroad: DEMURRAGE. Arailroad company is not entitled 
to charge demurrage for freight standing in its cars, unless by 
virtue of contract or statutory law, or possibly by such use and 
custom as may have acquired the force of law. 


2. ——4*. EXPENSE: UNLOADING FREIGHT. A railroad company 
cannot collect charges for unloading freight which it converts to 
its own use at the time of such unloading. 


: COMMON CARRIER: INCREASE OF CHARGES FOR TRANS- 

_PORTATION. A railroad company, as a common carrier, cannot 
legally increase the charges for transportation by wrongfully di- 
verting freight from its proper course in transit. 
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4. Practice: PREJUDICIAL ERROR MUST APPEAR. A new trial 
will not be ordered unless prejudicial error is shown by the- 
record, 


Error to the district court for Otoe county. Tried be-- 
low before Powunn, J. 


J. L. Mitchell and Marquett & Deweese, for plaintiff in- 
error, argued the cause on the facts alone. 


Watson & Wodehouse, for defendant in error,. cited:: 
Hutchinson Carriers, §§ 473, 474, 478. Adams v. Scott,. 
104 Mass., 164. Gage v. Morse, 12 Allen, 410. Orom- 
melin v. Railroad, 4 Keyes, 90. Young v. Moeller, 5 Ellis. 
& B., 589. ' 


REEsE, J. : ° 

This is an action in garnishment commenced in the dis-- 
trict court of Otoe county by the defendant in error, a. 
judgment creditor of one William W. Babbitt, against the- 
plaintiff in error, as a supposed debtor of the said Babbitt... 

The answer of the plaintiff in error discloses the fact that: 
at the time of the service of the summons in garnishment- 
it was indebted to the said Babbitt in the sum of $144.51 
for overcharges, before that time made, on freight. Said” 
answer discloses the further fact that it had in its posses-- 
sion at said time one hundred and fifty-three tons and four- 
teen hundred pounds of coal (eleven carloads) consigned to- 
the said Babbitt, and worth, as it alleges, four dollars per- 
ton, amounting to $616.10; but it further alleges that its. 
charges against said coal amount to the sum of. $1,029.63, . 
which it itemizes as follows: Freight and’ back charges, . 
$666.63; demurrage, eighty-five days in car,. $330; un- 
loading coal, $33; being $413.52 more than the alleged . 
value of the coal. The plaintiff in error therefore insists . 
it was not indebted to said Babbitt in any amount. 

It is shown by the evidence in the trial of the cause that: 
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at the time of the unloading of the coal by the plaintiff in 
error, it converted it to its own use, unloading it into its 
own bins, 

The finding of the district court was in accordance with 
the above facts, and judgment was rendered against the 
plaintiff in error, and in favor of the defendant in error, 
for the said sum of $144.51. Both parties excepted to the 
ruling of the court, but the plaintiff in error, only, brings 
the case into this court by petition in error, alleging that 
the court erred in rendering judgment against it, for the 
reason that the judgment is contrary to law, and contrary 
to and inconsistent with the findings of fact by the court; 
also in not discharging the plaintiff in error without liabil- 
ity as garnishee. 

According to our view of the case, it will not be neces- 
sary to examine the alleged errors separately, as we can 
best present our conclusions by grouping all together. But 
before doing so it is proper to note the fact that the de- 
fendant in error in the course of the trial offered testimony 
to prove that the coal was worth $8 per ton instead of $4 
as claimed by plaintiff in error, but upon objection by 
_ plaintiff the offer was overruled by the court and the evi- 
dence excluded. This ruling must have been made upon 
the theory that the whole matter of the eleven carloads of 
coal should be left out of the question, and the findings of 
the court upon that subject were not intended in any 
respect as a basis for the judgment. In this we think 
the district court was correct, at least if the court did 
err it was against the defendant in error and not the 
plaintiff. 

The plaintiff in error concedes in its brief that the freight 
charges were more than the value of the coal, but seeks to 
explain that fact by saying “the coal was wrongfully turned 
in transit from its proper course; it should have come over 
the Council Bluffs and St. Joe Railroad, and it was turned 
and went the roundabout way, meeting with several wash- 
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outs which caused the freight to be more than the coal.” 
This explanation we think will hardly meet the case. We 
know of no rule of law which will permit railroad compa- 
nies, as common carriers, to “wrongfully” send freight by 
a “roundabout” way, instead of over its direct lines, and 
thus increase the cost of transportation. While this course 
might be instrumental in increasing the revenues of the 
. carrier, it would be very injurious to the commerce of the 
country, which requires not only cheap but direct and rapid 
transportation. 

_To these charges for freight was added another burden- 
some charge, that of demurrage. It is claimed by the 
plaintiff that this freight was allowed to stand in its cars 
in all eighty-five days, ¢.e. equivalent to one car that num- 
ber of days, and for this it charges $330. It is not claimed - 
that this charge was made by virtue of any contract be- 
tween the shipper and the carrier, nor yet by any statutory 
enactment permitting it, or by any use or custom which 
may possibly have acquired the force of law. And we 
are unable to see how any such charge can be insisted upon 
in this action. We know of no authority for it, and our 
.attention has been called to none. 

In Chicago and North Western Ry. Company v. Jenkins, 
103 IIl., 588, it is decided that the right to demurrage does 
not attach to carriers by railroads. If it exists at all, asa 
legal right, it exists only as to carriers by sea-going vessels, 
and is confined to maritime law. As to whether demur- 
rage might be charged in case of a contract to that effect 
" we express no opinion, but that it cannot be allowed in 
this case we have no doubt. 

The charge of $33 for unloading the ccal is equally ob- 
- jectionable. The proof shows that the plaintiff in error 
unloaded the coal into its own bins for its own use. There 
is no claim that it cost any more to unload this coal than 
it would had it belonged to the plaintiff'in error in the 
first instance. Why should it charge for doing with this 
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coal the same as it would have had to do with its own? 
We can see no reason for such charge, and it should not 
be allowed. 

From the foregoing we are led to the conclusion that 
the district court did not err, as against the plaintiff in 
error in the judgment rendered; that if its judgment was 
erroneous the defendant in error is the only sufferer 
thereby, but as it is not seeking any relief at the hands 
of this court the judgment of the district court must be 
affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


Tue Cuaicaco, Burtineton & Quincy RarRoaD Com-. 
PANY, PLAINTIFF IN ERROR, V. J. PAINTER & Sons,. 
DEFENDANTS IN ERROR. 


1. Stoppage in Transitu: CONTINUANCE OF RiGHT. The right: 
of stoppage in transitu by the vendor continues until the goods 
have reached the buyer and the delivery is complete. 


RIGHT NOT EXTINGUISHED BY GARNISHMENT OF CAR- 
BRIER. The right of stoppage in transitu is not impaired or 
extinguished by service of process of garnishment upon the- 
carrier. 


3. Garnishment, no Defense. The fact that a common carrier 
has been garnished by a creditor of an insolvent debtor to whom 
property is consigned, is no defense to an action of replevin, by 
the vendor, who has given notice to the carrier and demanded. 
the goods. 


Error to the district court for Otoe county. Tried’ 
below before Pounp, J. 


J. L. Mitchell and Marquett & Deweese, for plaintiff in: 
error. 


JANUARY TERM, 1884. 895. 
Cc. B.& QR. R. Co. v. Painter & Sons. 


Defendants offered to show that they had been garuished 
on the 18th of June, and that no claim was laid to the 
goods until the 25th; and offered the proceedings in gar- 
nishment, which was ruled out by the court. This- we 
think is clearly error, as it would have tended to prove 
that the defendants in error had not claimed the goods in 
transitu. The mere fact that after the creditors had seized 
upon the goods, and William M. Babbitt refused to accept. 
them, would not make any difference. The court erred in. 
ruling out the evidence, as appears on record, for it had 
some tendency to prove the issues. 


F. P. Ireland and Watson & Wodehouse, for defendant: 
in error, cited: Naylor v. Dennie, 19 Am. Dec., 319. 
Rucker v. Donovan, 13 Kan., 251. Wood v. Yeatman, 15 
B. Mon., 270. Seymour v. Newton, 105 Mass., 372. Covell’ 
v. Hitchcock, 23 Wend., 611. Kitchen v. Spear, 30 Vt.,. 
545. 16 Cent. Law Journal, 82. 


REEsE, J. 


There is but one question presented by the record in 
this case, and that is whether the right of stoppage in 
transitu, belonging to a vendor of goods, on credit, can 
be extinguished by the service of garnishee process upon 
the carrier before the delivery of the goods to the con- 
signee. 

The defendants in error, doing business in Pittsburg, 
Penn., sold and consigned to the Nebraska Distilling 
Company, at Nebraska City, certain merchandise, which 
was transported through the state of Iowa over the line 
of railroad belonging to the defendant in error. Before 
the arrival of the goods at their destination the consignee 
became insolvent, and the goods were not delivered, nor 
was the freight paid. While the goods were in the posses- 
sion of the plaintiff in error, the Murray Iron Works Com- 
pany instituted attachment proceedings in the circuit court 
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of Des Moines county (at Burlington), Iowa, against the 
Nebraska Distilling Company, and caused notice of gar- 
nishment to be served upon the plaintiff in error as a sup- 
posed debtor of the defendant in said cause. Afterwards, 
but before the answer of the garnishee, the defendants in 
error served notice on the plaintiff in error that they 
claimed the right of stoppage in transitu, and. demanded 
the goods. The demand being refused, this action in re- 
plevin was commenced, the goods replevied and delivered 
to the defendant in error. 

On the trial of the cause in the district court, the plain- 
tiff in error offered in evidence a certified transcript of the 
proceedings in the lower court, which, upon objection, was 
excluded and the proper exception a This Hue is 
now assigned for error. 

The law is well settled that the sient of stoppage in 
transitu arises upon the discovery, by a vendor after sale 
on credit, of the insolvency of the vendee, and the right 
continues until the goods have reached the vendee and the 
delivery to him or his agent is complete. Hutchinson on 
Carriers, § 499. OMiel v. Garrett, 6 Iowa, 479. Calla- 
han v. Babcock, 21 0.8., 281. Reynolds v. Boston & Maine 
R. R. Co., 43 N. H., 580. Sutro v. Hoile, 2 Neb., 186. 
2 Redfield on Railways, 132, This right is based upon 
the just and equitable rule of law that the property of one 
man shall not he taken to pay another man’s debts, and is 
recognized in all civilized countries. 

We think it is equally well settled that this right cannot 
be impaired or extinguished during its existence by the 
acts or interference of a third party, but will follow the 
goods and attach to them. Hence, it is held that the seiz- 
ure of such goods by an officer under legal process in favor 
of some other creditor does not destroy the right, but that 
the vendor may follow the officer and retake the goods. 
Ruskin v. Donovan, 138 Kas., 251. Greve & Co. v. Dun- 
ham, 14 N. W. Rep., 130 (Iowa). 
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In the case of O’ Niel v. Garret, supra, the court says: 
“ As to the effect of the levy upon the goods by the defend- 
ant Garret, as sheriff, by virtue of an attachment at the 
suit of a creditor of Holmes, there can be no doubt but 
that the plaintiff’s right as vendor is not divested by the 
levy before the goods came into the possession of the buyer. 
The plaintiff has the preference over the legal process of a 
general creditor, although but for the suit they would have 
fallen into the hands of the vendee.”” In support of which 
the court cites the following cases: Covell v. Hitchcock, 23 
Wend., 611. Buckley v. Furness, 15 Wend., 137. Naylor 
v. Dennie, 8 Pick., 198. Sawyer v. Joslin, 20 Ver., 172. 
House v. Judson, 4 Dana, 11. Cox v. Burns, 1 Iowa, 64. 

If the right of stoppage continues until delivery of the 
goods, and a levy thereon does not divest this right, it 
seems clear, on principle, that the right of the vendor can- 
not be impaired or extinguished by the garnishment of the 
carrier, for the process of garnishment can have no greater 
force than the levying upen the goods, as it is simply one 
of the methods of reaching the property of the debtor in 
the possession of a third party, which cannot be reached 
by the ordinary levy and seizure. 

The ruling of the district court being, in our opinion, 
correct, the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


GEORGE E. DorRINGTON ET-AL., APPELLEES, V. JOHN 
W. MINNICK ET AL., AFPELLANTS. 


1. Practice: WAIVER OF EXCEPTION. If a defendant, after the 
overruling of a demurrer,answer to the merits, he thereby waives 
his exception to the ruling of the court on such demurrer. Hare 
ral v. Gray, 10 Neb., 186. 
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2. Attachment: AFFIDAVIT: NOT NECESSARY TO FULLY SET 
OUT FACTS CONSTITUTING THE PLAINTIFF'S CAUSE OF ACTION. 
In stating “the nature of the plaintiff’s cause of action” in an * 
affidavit for an attachment, it is not necessary to state the facts 
constituting the cause of action; a condensed statement of the 
general nature of the claim isa sufficient compliance with the 
requirements of section 199 of the code of civil procedure. 


‘3. Billof Exceptions: AFFIDAVITS. Affidavits used ona hear- 
ing in the district court must be preserved by a bill of exceptions 
in order to be considered by the supreme court. Auliman v. 
Howe, 10 Neb., 8. 


4. Guaranty: WHEN ACTION ACCRUES. When an affirmative 
contract is made upon sufficient consideration to pay a debt of 
the promisee, upon the failure of the promisor to comply with 
his contract, the promisee may have his action at once without 
proof of damnification. Such a contract distinguished from a 
contract of indemnity. 


5 Fraud. Facts considered and Held To be proof of fraudulent 
intent. ° 


ApprAL from the district court of Richardson county. 
Tried below before Davipson, J.' 


Martin & Gilman, for appellants. 


Isham Reavis and E. W. Thomas, for appellees. 
ReEsg, J. 


This is an equity case, brought to this court by the de- 
fendants on an appeal from the district court of Richardson 
county. The uncontroverted facts of the case are as fol- 
lows: 

On and prior to the sixth day of March, 1882, the plain- 
tiffs, George E. Dorrington and William E. Dorrington, 
were engaged in the merchandising business in Falls City, 
under the firm name of Dorrington Brothers, with a stock 
of goods claimed by them to be of the value of $6,143.61, 
and on which there was an indebtedness of $4,767.90. 

On that day, W. E. Dorrington sold his interest in the 
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business to the defendant John W. Minnick for $3,071.80, 
said Minnick assuming the payment of one-half the in- 
debtedness of the firm and paying to W. E. Dorrington the 
remainder of the purchase price, to-wit, $687. The plain- 
tiff George E. Dorrington and the defendant Minnick then 
formed a copartnership under the firm name of Dorrington 
& Minnick, and continued the business under that name 
until about the twenty-second day of April, 1882, when 
George E. Dorrington sold his interest in the business to 
Minnick, Minnick assuming the payment of all the debts 
of the old firm of Dorrington Brothers and of the firm of 
Dorrington & Minnick. Minnick continued in business 
until about the eighth day of May, 1882, when he sold the 
stock of goods to the defendants Collins & Brannin for the 
sum of $4,000, $1,000 of which was paid in cash, and 
$3,000 in three notes of $1,000 each, payable to the wife 
of Minnick. Thereupon Collins & Brannin took posses- 
sion of the store and goods. On the tenth day of May, 
1882, the plaintiffs commenced this action, and in their 
petition alleged the foregoing facts, setting out the names 
of the creditors, alleging that Minnick undertook and 
agreed to pay all of said indebtedness, that Minnick thereby 
became the principal debtor, that by operation of law the 
plaintiffs became his surety ior the payment thereof. That 
‘a part of said indebtedness had been paid by Minnick, and 
Dorrington & Minnick, but that $2,425.50 of said indebt- 
edness remained unpaid, that Minnick had received the 
possession of’ said goods charged with the payment of said 
indebtedness, the goods to be sold by Minnick in the usual 
course of trade, and the proceeds to be applied as fast as 
received, first, to the payment of the debts of Dorrington 
Brothers, and secondly, to the debts of Dorrington & Min- 
nick, That the defendants, Minnick and Collins & Bran- 
nin, on the eighth day of May, 1882, did confederate and 
combine together to hinder, delay, and defraud said cred- 
itors and the plaintiffs, and that the pretended sale and 
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transfer of the stock of goods to Collins & Brannin was 
fraudulent and void as against said creditors and the plain- 
tiffs. The creditors were all made parties defendant, and 
the plaintiffs pray that an accounting may be had, the sale 
to Collins & Brannin be declared void, the amount due the 
creditors ascertained, judgment rendered for plaintiffs for 
the amount thus found due, and that all parties be restored 
to their original rights. At the same time the plaintiffs 
filed an affidavit for an order of attachment, as against 
Minnick, alleging as ground therefor the fraudulent dis- 
posal of his property. An order of attachment was issued 

and the stock of goods levied upon. , 

The defendants, Minnick and Collins & Brannin, ap- 
peared, and each demurred to the petition. The demurrers 
‘ were overruled, and the ruling of the court on these de- 
murrers is now assigned for error. The defendants, after 
the overruling of the demurrers, answered to the merits, 
and thereby waived this exception. Mills v. Miller, 2 Neb., 
308. Pottinger v. Garrison, 3 Neb., 223. Harralv. Gray. 
10 Neb., 188. 

The defendant, Minnick, also filed his motion to dis- 
charge the attachment, alleging two reasons therefor—lIst,. 
‘Because the facts stated in said plaintiff’s affidavit are 
not sufficient to} ustify the issuance of the writ;” and 2d,. 
“Because the statements of fact in said affidavit are not 
true but are wholly false.” Defendant insists that the 
nature of the plaintiffs’ claim is not sufficiently stated in 
the affidavit for attachment, that it is ambiguous and un-. 
certain. Before an order of attachment can be issued the 
statute (civil code, § 191) requires an affidavit to be filed 
showing, among other things, “the nature of the plaintiff’s. 
claim.” The affidavit in this case states the nature of 
plaintiffs’ claim to be for “the sum of $2,425.58, now due 
and payable to the plaintiffs from the said defendant for 
breach of contract to pay indebtedness of the partnership 
firm of Dorrington Brothers, plaintiffs herein, which in- 
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debtedness said Minnick had assumed and promised to 
pay.” This is a sufficient compliance with the statute. 
The second reason alleged in the motion we cannot con- 
sider, for the reason that none of the proofs taken by affi- 
davits in support of or against the motion are preserved in 
the record. There are copies of affidavits attached to the 
record, which we presume were filed by the defendant in 
support of his motion, but none purporting to have been 
filed by the plaintiff. There is no bill of exceptions show- 
ing for what purpose those affidavits were filed, nor whether 
any others were filed. It is well settled by this court that 
such affidavits can only be made a part of the record by. 
being embodied in a bill of exceptions. Oliver v. Sheeley, 
11 Neb., 522. Aultman v. Howe, 10 Neb., 10. b 
The defendants Collins & Brennin answered denying 
each and very allegation contained in the petition. The 
defendant Minnick answered, admitting the purchase of 
the goods from the plaintiffs, but denying any lien or res- 
ervation of title in their favor, or that the proceeds coming 
from the sale of the goods were to be applied to the pay- 
ment of their indebtedness, and alleging that in the sale of 
the goods by the plaintiffs to him the plaintiffs fraudulently 
represented the property to be worth about $2,000 more 
than it was in fact worth. The plaintiffs knew him to be 
without experience or knowledge with reference to the value 
or marketable quality of the goods; that he bought them 
of the plaintiffs at the original cost, the price to be taken 
from the cost mark on the goods; that the plaintiffs repre- 
sented the goods to be of good merchantable quality; that 
they were of the cash value of $6,143.60, when in fact they 
were not worth over $4,000, and were not of such quality. 
as to be adapted to the market; that the defendant relied 
upon the representations so made by the plaintiffs, and, so 
relying, purchased the goods. 
It will be observed that the defendant does not seek to 
rescind the contract, nor does he present any counter-claim 
26 
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-or set-off. He asks no relief from the contract, and alleges 
-no damages. 

The plaintiffs, for reply to Minnick’s answer, deny the 
facts alleged, and say the answer states no facts which con- 
_ stitute a defense. The cause was tried to the court, and 
-resulted in a general finding for the plaintiffs, and that 
ithere is due plaintiffs the sum of $2,582, that the sale from 
* Minnick to Collins and Brannin was fraudulent, that Min- 

nics was heavily in debt, and that Collins and Brannin 

had sufficient notice of the facts showing fraudulent intent 
-ou the part of Minnick to put then on inquiry, which in- 
-quiry, if reasonably pursued, would have disclosed to them 
-such fraudulent intent, and rendered judgment in favor of 

the plaintiffs and against the defendant Minnick for the 
-am unt found due; that the sale be set aside, the property 
-sold, the proceeds applied to the satisfaction of the judg- 

ment, and that the defendant Minnick be allowed to pay 

the amounts found due to the creditors pro rata in satisfac- 
-tion of the judgment. 

The defendant insists that the finding and decree of the 
-district court should be reversed, and the cause dismissed 
-as to Collius and Brannin. As we view the case, the rea- 
:gons insisted upon may be stated briefly as follows: Ist, 

Tue plaintiffs’ petition and the facts proved do not show 
-that the plaintiffs are entitled to any relief. 2d, The proofs 
-do not show any fraudulent intent either upon the part of 

Minnick or Collius and Brannin. As to the first propo- 

sition, we think the petition states a cause of action, and 

-that if the facts alleged therein are true, the plaintiffs would 

be entitled to the relief prayed for and given by the trial 
‘court. It is alleged in the petition that the contract of 

Minnick was a direct agreement on his part to pay the 
-debts of the firm of Dorrington Brothers, and that he has 
‘failed to do so. A copy of the writtén contract is alleged 

to be attached to the petition as an exhibit, and we find 
the same contract referred to in the evidence as introduced, 
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but we fail to find any such contract in the record of the 
case, either as an exhibit to the petition or in the evidence 
adduced on the trial; and as the appellant has failed to 
cause a copy to be embodied in the record, we conclude it 
is as alleged in plaintiffs’ petition. 

In the case of Wilson v. Stilwell, 9 Ohio State, 470, it 
is said: “The doctrine seems to be now well established by 
a current of decisions both in this country and in England 
that if there be a contract to indemnify simply, and noth- 
ing more, then damage must be shown before the party in- 
demnified is entitled to recover; but if there be an affirm- 
ative contract to do a certain act, or to pay a certain sum 
or sums of money, then it is no defense .to say that the 
plaintiff has not been damnified; and that the measure of 
damages in such case is the amount agreed to be paid, or 
the proper expense of doing the act agreed. to be done.” 
And the cases of Post v. Jackson, 17 Johns., 239; S.C. 
in error Ib., 479; Mann v. Exford’s Ex’rs, 15 Wend., 
502; Ez parte Negus,7 Wend., 499; Loosemore v. Rad- 
Jord, 9 Mees. & W., 657; Lathrop v. Atwood, 21 Conn., 
117, are cited by the court in support of its decision. 
Such being the law, it is clear that it was not necessary for 
the plaintiffs to pay the creditors before bringing this action. 

As to the second proposition, we are not so free from 
doubt; but from a careful examination of the evidence, we 
think the finding and judgment of the district court should 
be sustained. It is true the testimony is conflicting; but 
in view of all the circumstances, we think the decision of 
the court is correct. 

The testimony in the case is quite voluminous, and can- 
not be given in this opinion, but we think it may be fairly 
summarized as follows: Prior to the sale by Minnick to 
Collins & Brannin, Branuin was doing business in the 
same city as a general merchant; Collins was, for the time, 
out of business; Minnick was deeply involved in debt, 
$1,800 of which he claims was due to his wife. For about 
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a week prior to the sale, Collins was in the store clerking 
for Minnick, and another clerk was discharged. Both 
Collins and Brannin knew of Minnick’s embarrassment, 
and that he would have to sell, for Minnick testifies he so 
informed them. But they claim they did not know the 
amount of his indebtedness. On the day of the sale some 
of Minnick’s creditors were at his store demanding their 
money. Minnick went to Brannin’s store, ind there the 
trade was made. From there they went to the office of an 
attorney, and Collins and Brannin paid Minnick $1,000 
by a check on the bank, and executed three notes for $1,000 
each, due in six, twelve, and eighteen months, payable to 
Minnick’s wife; whereupon Collins & Brannin were placed 
in possession of the store, which, during the time, had been 
under the charge of Minnick’s clerk. It is claimed by 
Minnick, Collins, Brannin, and the attorney who wrote 
the notes that the writing of the name of Miranda Minnick 
as payee of the notes was not intended, or rather, that the 
attorney, having been some months before counseled as to 
the rights of Mrs. Minnick, inadvertently wrote her name 
in the notes, and the mistake was not discovered by either 
of the other parties. Collins and Brannin would hardly 
have executed notes amounting to $3,000 without knowing 
their contents either by reading or hearing them read. If 
their version is true, it shows a degree of carelessness hard- 
ly consistent with the idea of a bona fide transaction. 

It is a well settled rule of law that a proof of fraudu- 
lent intent on the part of the purchaser is not necessary if 
it be shown that he knew of the fraudulent intent of the 
seller, or had notice of such facts as would have put a man 
of ordinary prudence upon inquiry, which, made with 
ordinary diligence, would have led to a knowledge of the 
fraudulent purpose or intent of the seller. Jones v. Heth- 
erington, 45 Iowa, 682. And we think the facts then 
known by Collins & Brannin were sufficient to have nut 
them upon inquiry. 
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Substantial justice having been done in ‘the case the 
judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


JamMES DoLEN, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Affidavits in support of a motion for a new trial which are not 
embodied in the bill of exceptions, will not be considered by 
the supreme court. 


9. Motion for New Trial. The supreme court will not con- ° 
sider questions occurring on the trial of a cause that have not 
been presented to the trial court by a motion for a new trial. 


Error to the district court for Gage county. Tried 
below before WEAVER, J. 


Colby & Hazlet, for plaintiff in error. 


Isaac Powers, Jr., Attorney General, for defendant in 
error. 


REESE, J. 


At the April term, 1882, of the district court of Gage 
county an indictment was found against the plaintiff in 
error, who was a saloon keeper in Beatrice, charging him 
with unlawfully keeping the windows and doors of his 
place of business obstructed by a certain article known as 
ground glass. [Comp. Stat., § 29, chap. 50.] To this ine 
dictment the plaintiff in error plead “not guilty,” and 
upon trial to a jury a’verdict of guilty was rendered. 
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A motion for «a new trial was made and overruled, and 
a judgment entered fining the plaintiff in error twenty- 
five dollars, The case is brought into this court by peti- 
tion in error. 

The motion for a new trial is based solely on the ground 
of misconduct of the district attorney in directing the clerk 
of the court to call a certain juror (of the regular panel). 
while the jury was being impaneled. We find attached to 
the transcript the affidavit of a member of the bar of said 
county supporting said motion, and the affidavits of the 
district attorney and the clerk of the court fully disproving 
said charge. So that were the question submitted to this 
court we would have to decide that the motion for a new 
trial was properly overruled. But there is nething to 
show that these affidavits were ever submitted to the trial 
court, as they are not embodied in the bill of exceptions 
- and cannot be considered here. Ray v. Mason, 6 Neb., 
101. Oredit Foncier v. Rogers, 8 Neb., 34. Aultman v. 
Howe, 10 Neb., 8. Oliver v. Sheeley, 11 Neb., 521. 

Other objections are urged by the plaintiff in error in. 
his brief, but as none of them were presented to the trial 
court they cannot be considered here. Birdsall v. Carter, 
11 Neb., 143. 

We have examined the case with care and find the ver- 
dict of the jury fully sustained by the evidence. The 
judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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WILLIAM CoLEMAN, PLAINTIFF IN ERROR, V. ALEXAN-- 
DER RIRIE, DEFENDANT IN ERROR. 


Practice. This case presents no question of law, and turning on a: 
question of fact upon which there was conflicting testimony, the 
verdict and judgment will not be disturbed. 


Error to the district court for Lancaster county. Tried: 
below before Pounn, J. 


Smith & Beeson, for plaintiff in error. 
A. W. Field, for defendant in error. 
Coss, Cu. J. 


This action was brought in the court below by the de-- 
fendant in error against the plaintiff in error for the al-. 
leged want of proper care of a certain mule belonging to. 
the defendant in error, hired to and used by the plaintiff” 
in error, by which alleged carelessness and negligence the. 
said mule became involved in a sudden rise of Salt creek, . 
and being blind was unable to extricate himself and was 
drowned. , 

_ There is considerable evidence tending: to. prove the 
hiring of the said mule; its use by the plaintiff in error: 
for a time; its being turned by him into a pasture partly 
inclosed by Salt creek, and also tending to: prove that the. 
turning of such an animal into that pasture at that time. 
was an act of carelessness and negligence. There is ‘also. 
some testimony tending to prove that the bailment on the- 
part of the said plaintiff in error of the mule in question 
had terminated; and that its loss was occasioned by the. 
contributory negligence of the defendant in error in not. 
taking the mule away and placing it in a secure pasture.. 
All. of this evidence was received without objection on, 
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either part, and was fairly submitted to the jury by in- 
structions on the part of the court ace agreed upon 
by the parties. 

While the jury’ would probably ine been justified in 
reaching a conclusion adverse to that which they did reach, 
yet we cannot say that their conclusion is unsustained by 
the evidence, it being a case quite evenly balanced as be- 
tween the two parties. 

There is no question of law involved, nor any reason 
which would justify this court in disturbing the verdict 
and judgment. The judgment is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


SELDEN N. MERRIAM, PLAINTIFF IN ERROR, V. THE 
County OF OTOE, ETC., DEFENDANT IN ERROR. 


1. Taxes: VOID SALE: LIABILITY OF COUNTY. Under the pro- 
visions of section 71 of the revenue law (Gen. Stat., 924), it is 
only when by such mistakes or wrongful acts of the treasurer 
or other officer as are not matter of record nor which are partici- 
pated in by the purchaser, land has been sold contrary to the 
provisions of said act, that the county is to save the purchaser 
harmless. 


: TITLE OF PURCHASER: STATUTE OF LIMITATIONS. The 
title acquired by a purchaser at tax sale might be said to fail 
when it should be pronounced invalid by the judgment or decree 
of a court of competent jurisdiction over the subject matter. 
Peet v. O’ Brien, 5 Neb., 360. And when such title has failed by 
reason of the land having been sold contrary to the provisions 
of the revenue law, “by mistake or wrongful act of the treas- 
urer or other officer,’’ it is then that the statute of limitations 
commences to run against the purchaser and in favor of the 
county. 
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Error to the district court for Otoe county. Heard 
below before Pounn, J. 


Covell & Ransom, for plaintiff in error, cited: Scott v. 
Tyler, 14 Baird, 202. Aberdeen v. Blackmar, 6 Hill, 324. - 
Campbell v. Jones, 4 Wend., 306. 


Watson & Wodehouse, for defendant in error. . 


Coss, Cu. J. 


Plaintiff brought his action in the court below under the 
provisions of section 71 of the old revenue law (Gen. Stat., 
‘924). His petition contains two causes of action, in each 
of which he alleges the purchase by him from the county 
treasurer of Otoe county in his official capacity on the 4th 
day of January, 1878, of different and specified tracts of 
land situate in said county for delinquent taxes of 1876, 
and the payment to him of the taxes on said tracts of land 
for the several years therein specified ; that said lands were 
in each case wrongfully sold to said plaintiff for the non- 
‘payment of the taxes aforesaid, and were sold contrary to 
the provisions of the revenue law of this state then in 
force, because a part of the said taxes for which said lands 
were sold was a land road tax, so called, levied by the 
-county commissioners upon said lands at the rate of four 
dollars upon each quarter section, without regard to valu- 
ation or assessment; that in the one case, one John Warden 
was the owner and occupant of said tract of land at the 
time of the sale and the several levies and other proceed- 
ings therein involved, and to whom the said lands were, 
for each of the years involved, assessed, and that he, the 
gaid John Warden, had at all times and was the owner of 
sufficient personal property upon said land out of which 
the said taxes could have been collected by the seizure and 
‘sale thereof -by the then treasurer of said county ; that the 
county treasurer of said county did not give the notice of 
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the public sale of said lands as required by law; that the 
said treasurer did not make a return to the clerk of said - 
county on or before the first Monday following the sale of 
real property in said county for non-payment of taxes for 
the years 1876 and 1877, did not deposit with the county 
clerk a copy of the notice of sale, etc., with a certificate. 
showing that said property was not sold for want of bid- 
ders; that the assessors for the said years did not take and. 
subscribe the oath required by law, and did not make a 
return of such assessment to the county clerk with the oath 
attached thereto; that on the 27th day of October, 1879, 
the said John Warden commenced an action in the said 
court against said plaintiff and Nathan L. Simpson, county 
treasurer of said county, for the purpose of having the said 
court by decree declare said taxes illegal and void because: 
of the errors and omissions of the said officers aforesaid,. 
and restrain the issuing of a tax deed on said pretended sale, 
and to cancel and set aside said sale; that such proceedings. 
were had in the sdid action, that at the December term, 
1879, of said court a decree was therein entered declaring 
the said sale void for the reasons aforesaid, and canceling 
said sale and tax certificates and taxes, and the title of the 
said John Warden in and to the said lands quieted; that 
in the other case, one John Dunbar was, and for and dur- 
ing all the time involved, had been the owner and occu- 
pant of said land; that at all times the said John Dunbar 
had and owned on said land sufficient personal property 
out of which the said taxes could have been made by dis- 
traint and sale in the manner required by law; nor did 
the treasurer offer said land at public sale, and make re-. 
turn that said land had been offered for sale and not sold 
for want of bidders; that said treasurer did not return said 
land to the county clerk’s office after the pretended sale to 
plaintiff; that the said land was not advertised for sale in 
the manner required by law, nor was any proof thereof 
filed in the county clerk’s office that said land was not sold 
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to the person who would pay said taxes for the least quan- 
tity; said land was not sold for all the taxes due, delinquent, 
and unpaid at the time of the sale; there was no oath at- 
tached to the assessment rolls by the assessors of the pre- 
cincts wherein said property is situated for said years; that 
the said assessors did not take and subscribe the oath re- 
quired by law; the county commissioners of said county, 
on the 3d day of July, 1876, pretended to levy a land road 
tax of four dollars on each 160 acres of said land;' that on 
the 27th day of August, 1879, the said John Dunbar com- 
menced an action in the said court, wherein said Dunbar 
was plaintiff and this plaintiff and said Simpson, as treas- 
urer of said county of Otoe, were defendants—the object of 
said suit was to obtain a decree of said court, canceling and 
setting aside said sale, and declaring the same illegal and 
void, and quieting the title to said land in the said John 
Dunbar, ete., and to obtain an injunction restraining the 
said Simpson, as such treasurer, from issuing a deed to the 
plaintiff on the said sale; that upon a proper application, 
the said last mentioned suit was removed to the circuit. 
court of the United States for the proper district; that such 
proceedings were had in said last mentioned court; that on. 
the 7th day of May, 1881, a decree was. rendered in said 
cause, setting aside said sale of said land for said taxes, and 
declaring the same illegal and void; setting aside said cer-. 
tificates, and declaring them illegal, except that the court 
retained said cause for an accounting of the amount due 
the plaintiff, Selden N. Merriam, for legal taxes and in-. 
terest at 12 per cent per annum, and awarded said Merri- 
am a claim and lien therefor on said land to the extent and 
amount of $1,223.13, and thereupon said court by its de- 
eree set aside the said taxes, tax sales, and tax certificates, 
and ordered the said John Dunbar to pay into court the 
said sum of money for the use of plaintiff, and in default 
of such payment, ordered the said lands to be sold to pay 
the said sum with interest, and also declared the said sale: 
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to have been made contrary to the provisions of the rey- 
enue laws. Plaintiff further alleged, that because of the 
levy of the land road tax aforesaid, because of the failure 
of the assessors to attach the proper oaths to their assess- 
ment rolls in the precincts where the lands are situated, 
because of the failure of the treasurer of said county to give 
the proper notice of the sale of lands for taxes of the year 
1870, because of the failure of the treasurer to make the 
proper return that the said lands had been offered at pub- 
lic sale and not sold for the want of bidders, and because 
there was no attempt made by the county treasurer to col- 
lect said taxes out of the personal property of the said John 
Dunbar, the said sale was illegal, and was made by the 
wrongful acts of the revenue officers above mentioned; 
that by reason of the facts above set forth, said land was 
wrongfully sold to plaintiff, and that had said land been 
rightfully sold to plaintiff, he would have been entitled on 
the ith day of May, 1881, the date on which said decree 
was rendered in said circuit court, to the full sum of $1,- 
907.26, exclusive of what was due him for the sum of 
$264.95 paid for taxes of 1870; and plaintiff alleges, that 
because the said land had been sold as aforesaid, and be- 
cause of the wrongful acts aforesaid, he received only the 
said sum of $1,223.13, losing thereby the said sum of 
$679.13, and also the amount of money which he paid for 
the taxes of 1870; that said tax of 1870 had been paid 
by the said John Dunbar long prior to the date of the sale 
to the plaintiff, and that the treasurer omitted to so mark 
the same on the tax list, and that by reason thereof, the 
same was again collected of plaintiff, amounting to the sum 
of $264.95; and had it not been that said tax had been so 
paid, plaintiff would, on the 7th day of May, 1881, have 
been entitled to the further sum of $617.11, when in fact 
he received nothing therefor ; that because the said tax of 
1870 had previously been paid by said John Dunbar, and 
because of the wrongful act of the treasurer in collecting 
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them again of: plaintiff, plaintiff lost the said sum of 
$617.11; that had said land been rightfully sold for said 
taxes, and had it not been for the facts above stated, plain- 
tiff would have been entitled, on the 7th day of May, 1881, 
to $1,296 more money than he actually received; that he 
still owns and holds said certificates and tax receipts, and 
that by reason of the facts aforesaid, the defendant has be- 
come indebted to the plaintiff in the said sum of $1,296.24, 
which he demands with interest as therein specified. The 
defendant demurred generally to both causes of action, 
which demurrer was sustained by the court. The plaintiff 
standing by his petition, the court rendered final judgment 
against him; and he brings the cause to this court on 
error. 

The section of the statute under which this action was 
brought is as follows: 

“Sec. 71. When by mistake or wrongful act of the 
treasurer or other officer, land has been sold contrary to 
the provisions of this act, the county is to save the pur- 
chaser harmless by paying him the amount of principal 
and interest to which he would have been entitled had the 
land been rightfully sold; and the treasurer or other offi- © 
cer and their sureties shall be liable for the amount on 
their bonds to the county, or the purchaser may recover 
the amount directly from the treasurer or other officer 
making such mistake or error.” Gen. Stat., 924. 

Parties dealing with a county, or other municipal cor- 
poration, are under a peculiar obligation to act with fair- 
ness and in good faith, as such corporation can only act 
through its records and other instrumentalities given it 
by law. Such persons are bound to take notice of such 
records, not only of what they show, but also, if such be 
the case, of their failure to show, matters material to the 
business in hand. It was then the duty of the plaintiff, 
before buying the lands in question at private tax sale, to 
examine the record and see for what taxes they were being 
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sold. If he neglected this duty, or knowingly co-operated 
with the county treasurer in a sale and purchase of the 
land for a tax unauthorized by law, he cannot call upon 
the county to save him harmless from the effect of such 
imprudence. So, also, in regard to the notice of sale, had 
the plaintiff been buying at public sale it would have been 
his duty, as the law then stood, to have seen to it that the 
notice of the time and place of such sale had been properly 
published, and the proof of such publication filed in the 
county clerk’s office; and, as he was buying at private sale, 
the power to make which depended upon that of its having 
been previously offered at public sale in the manner pro- 
vided by law, and not sold for the want of bidders, it was 
his duty to see that the record not only contained proof of 
publication of a proper notice of public sale, but also that 
the land had been offered at such public sale and not sold 
for want of bidders. But if the purchaser, the most active 
and interested participant in the purchase and sale, chose 
to neglect these duties, the county, which was scarcely pres- 
ent at all, cannot be held to insure him from the loss which 
always does and probably is generally intended to follow 
an investment made with such apparent imprudence. 

In regard-to the failure of the assesssor to take, sub- 
scribe and attach to the assessment roll the oath pre- 
scribed by section 12 of the old revenue law, it is only 
necessary to say that if such failure can be held to be such 
a “mistake or wrongful act of the treasurer or other offi- 
cer” as would deprive the purchaser at tax sale of any 
right “to which he would have been entitled had the land 
been rightfully sold,” then, as the presence or absence of 
such oath is a matter of record, the purchaser must act 
upon it at his peril. As to any objection that might exist 
to the manner of making said sale—that the lands were 
not offered to the person who would pay the taxes for the 
smallest portion of each subdivision, or that the lands were 
not sold for all the taxes then due on them—such objection 
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can not be urged by a party to such sale. As to the taxes 
of 1870 paid by the said purchaser, and which it turns out 
had been previously paid by the said John Dunbar, it is 
‘only necessary to refer to the opinion of this court in the 
case of Otoe Co. v. Gray, 10 Neb., 565. Judge Laks, in 
the opinion, says: “According to the petition, the claim 
of the purchaser does not rest upon the fact of the sale 
having been defeated by reason of some irregularity, or 
omission by some officer of the revenue of any formality 
essential to its validity, but substantially on the fact that, 
for want of jurisdiction in the treasurer over the land, the 
pretended sale was absolutely void. As to the jurisdiction 
of the treasurer in this matter,‘there can be no doubt, we 
think, that it ceased immediately upon the payment of the 
tax, and that thenceforward, in all that he did, he was a 
mere wrongdoer to whom the statute was no protection, 
and for whose acts the county is in no wise answerable 
under the section above quoted.” 

But there is one remaining “mistake or wrongful act of 
the treasurer,” by which it is alleged that the said Jands 
‘were “sold contrary to the provisions of the revenue law:” 
that is, that the owners, to whom they were severally as- 
‘sessed, were in the occupancy thereof at and before the 
‘time of such sale, and had thereon sufficient personal prop- 
_ erty out of which said taxes could have been made by the 
said treasurer by the seizure and sale thereof, but that the 
said lands were sold for said taxes without any attempt to 
make the same out of such personal property. This court 
thas repeatedly held that a sale of land for taxes under cir-. 
cumstances such as these was void, and, as the law under- 
went an important amendment in 1877, it is improbable 
that the principle of such decisions will be reconsidered, 
whatever might now be the views of the court as to its 
correctness as an original proposition. Unlike those which 
we have been considering, the “wrongful act of the treas- 
arer” in selling the land for taxes without first making an 
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effort to collect them by the seizure and sale of personal 
property, as well as the existence of such personal prop- 
erty out of which the same could have been collected, was 
not matter of record, of which the purchaser was bound ° 
to take notice, or of which he could be said to be estopped. 
to assert, by participating in the purchase and sale. I 
know of no reason, nor has any been suggested, why on 
this point the plaintiff’s allegations in both causes of action 
are not within the terms of the statute binding the county 
to hold him harmless, ete. 

It is assumed in the brief of plaintiff in error that the 
demurrer was sustained on the ground that the claim of the 
plaintiff was barred by the statute of limitations, and that 
to reach that conclusion the court held that the plaintiff’s 
cause of action accrued immediately upon his purchase of 
the land. If that was the ground of the decision, it can- 
not be sustained. In the case of Peet v. O’ Brien, 5 Neb., 
360, this court held that, “the title acquired by a purchaser 
at a tax sale might be said to fail when it should be pro- 
nounced invalid by the judgment or decree of a court of 
competent jurisdiction over the subject matter.” Until 
plaintiff's title failed he had no right to call on Otoe county 
to hold him harmless, etc., and it was then that the statute 
commenced to run. 

The judgment of the district court is reversed, the de- 
murrer overruled, and the cause remanded to the district 
court for further proceedings in accordance with law. 


REVERSED AND REMANDED. 


THE other judges concur, 
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Joun B. Lona anp J. E. SMiru, PLAINTIFFS IN ERROR, 
v. D. OC. CLAPP ET AL., DEFENDANTS IN ERROR. 


1. Damages: GENERAL RULE. In addition to the general meas- 
ure of damages, the law in some cases imposes upon a party in- 
jured from another’s breach of contract or tort the active duty of 
making reasonable exertions to render thé injury as light as pos- 
sible. Where this duty exists, the labor or expense which its. 
performance involves is chargeable to the party liable for the 
injury thus mitigated. 


2. The instructions given by the court to the jury, as set out at. 
length in the opinion, Upheld. 


8. Action against two Defendants:, VERDICT: NEW TRIAL. 
Under the provisions of sec, 429 of the code, in an action against 
two defendants charging them with the making and the breach. 
of:a joint warranty in the sale of.chattels, the evidence being 
ample as to one but insufficient as to the other defendant, the- 
verdict and judgment should be against the one and for the other. 
And in such a case, where the verdict was against both defend- 
ants, and the one against whom there was but insufficient evi- 
dence made no motion for a new trial as to himself alone, and. 
judgment was rendered against both, it will not be disturbed. 


Error to the district court for Gage county. Tried be-- 
low before WEAVER, J. 


A. H. Babcock and Brown & Ryan Brothers, for plain-- 
tiffs in error. 


Proof shows simply that Smith was a joint owner. This. 
would not justify a verdict on the warranty of Long. May- 
berry v. Willoughby, 5 Neb., 375. Boeklen v. Hardenburgh, 
37 N. Y. Sup. Ct., 110. Woodward v. Cowing, 41 Me.,. 
9. uff v. Brazill, 27 Towa, 131. Parsons on Partner- 
ship, 95. Norton v. Thatcher, 8 Neb., 191. Huckabee v. 
Nelson, 54 Ala., 14. Powers v. Irish, 23 Mich., 429. 
Richards v. Walton, 12 Johns., 434.’ Dickson v. Burke,. 
28 Tex., 117. Fuller v. Robb, 26 Tll., 246. Dickerson v.. 
Chrisman, 28 Mo., 134. 

97 
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Colby & Hazlett and L. M. Pemberton, for defendants in 
“error. 


Damages recoverable. Field, §§ 273, 288, 274, 906. 
‘Sutherland, 435. Long testifies that he and Smith were 
jointly interested. What that joint interest was does not 
:appear, but jury were justified in finding it sufficient to 
make them partners. Nebraska Railway v. Lett, 8 Neb., 
‘251. 1 Lindley on Partnership, 236. Chapman v. Murch, 
19 Johns., 290. Osgood v. Lewis, 2 Har. & Gill., 495. 
Long was authorized by Smith to sell his interest in the 
‘sheep, and an authority to sell such property carries with 
‘it an authority to warrant. Schuchardt v. Allens, 1 Wal- 
dace (U.S.), 359. Andrews v. Kneeland, 6 Cowen, 354. 
Taylor v. Green, 8 OC. & P., 316. 2 Addison on Cont., § 
‘631 (Morgan’s Ed.), and cases cited in note 1. 


‘Coss, Cu. J. 


This action was brought in the court below by the de- 
“fendants in error against the plaintiffs in error for damages 
-oecasioned by a breach of warranty in the sale by plaintiffs 
jn error to defendants in error of five hundred head of 
' :sheep, which were warranted to be sound and free from 
~scab, etc., but which were diseased, and affected with the 
.scab. The said plaintiffs in the court below also alleged 
and set up in their petition that they then had on their 
farm another band of sheep, consisting of 500 head, which 
were sound and free from disease; that when they bought 
the said first mentioned sheep it was with the intention and 
purpose of placing and keeping them together with said 
band which they already had on hand, all of which they 
allege was known to the defendants below at the time of 
said sale and warranty; that they took the said sheep so 
warranted to their farm and turned them in with their other 
band above mentioned; that in consequence thereof the said 
-disease affected and spread among the sound sheep ef said 
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original band “until the whole flock become diseased, and 
three hundred and eighteen valuable ewes and seven valu- 
able bucks thereof died of the said disease, and the remain- 
der of said flock become covered with scab and lost large 
quantities of wool of great value, and become sick and 
dropped and lost their lambs of great value and required 
extra care and nursing and doctoring; that they had to and 
did hire extra help—several men for during about nine 
months * * * anddid necessarily expend large sums 
of money for medicines and extra sheds and pens and doc- 
toring and caring for said diseased sheep, to-wit, the sum of 
$500; and that by reason of the premises plaintiffs have 
been damaged in the sum of $6,000,” etc. — 

The defendants answered severally : Long admitting the 
sale of the sheep to the plaintiffs, but denying every other 
allegation contained in the petition; and Smith denying 
everything. 

There was a trial to a jury, verdict against both defend- 
ants, and judgment for $1,500 against both defendants, who 
bring the cause to this court on error. 

The first point made by plaintiffs in error in their brief * 
is founded upon the alleged error of the court in permit- 
ting certain questions to be propounded to and answered by 
witnesses on the part of the plaintiffs below as to the ex- 
pense incurred by the plaintiffs below “in curing these 
sheep, medicines, ointment, and doctoring them for the 
purpose of curing the disease,” and to which the witnesses 
answered: ‘‘Tobacco-cost $150; don’t know price of med- 
icines and ointment.” Also the following question: “What 
was the expense of extra help in caring for these slieep 
when diseased?” A. ‘The extra care is according to the 
winter; and from the time the sheep broke out we were 
with them all the time, and had five men through lambing, 
five with ourselves, that is, three others * * * it 
must have cost us three hundred dollars for extra help.” 

. So far as the warranted and diseased sheep were con- 
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cerned, if their value in their diseased condition had been 
definitely fixed, and no longer a question to be affected by 
the evidence, then this testimony might have been unnec- 
essary, and hence its admission erroneous. But as I un- 
derstand the testimony the value of sheep in the diseased 
condition in which these were proved to be, was, at the 
time this testimony was given, an open question. The 
value of a diseased band of sheep, if the disease is curable, 
depends among other things upon the cost of the medicines 
and extra labor and attention in taking care of them, nec- 
essary to effect a cure. 

No doubt the law of damages is correctly stated by coun- 
sel for plaintiff in error in their brief, that “the measure 
of damage on sale of diseased sheep is the difference in 
value at the time of the breach and the value if the war- 
ranty had been true. But in many cases the law adds to 
this the reasonable costs of the measures which the injured 
party is bound to take to lessen the damages.” 

- The rule is thus stated in Sutherland on Damages, vol. 
1, p. 148: “The law imposes upon a party injured from 
another’s breach of contract or tort the active duty of mak- 
ing reasonable exertions to render the injury as light as 
possible. If, by his negligence or willfulness, he allows. 
the damages to be unnecessarily enhanced, the increased 
loss, that which-was avoidable by the performance of his. 
duty, falls upon him. This is a practical duty under a. 
great variety of circumstances, and as the damages which. 
are suffered by a failure to perform it are not recoverable, 
it isa duty of great importance. Where it exists, the labor 
or expense which its performance involves is chargeable to 
the party liable for the injury thus mitigated; in other 
words, the reasonable cost of the measures which the in- 
jured party is bound to take to lessen the damages, whether: 
adopted or not, will measure the compensation the party 
injured can recover for the injury, or the part of the injury, 
that such measures have or would have prevented.” See _ 
also cases there cited. 
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But it was not the warranted sheep only that were in- 
volved in the expenditure under consideration. These had 
been turned in with plaintiffs’ original band of sound sheep, 
which had also become infected with the disease, and the 
expense of “medicines, ointment, and doctoring” was in- 
discriminately devoted to the whole band. It will not be 
questioned that the expense of medicines and doctoring the 
original band was properly chargeable to defendants as part 
of the damages resulting from the breach of warranty of 
the soundness of the others. On either of these grounds I 
think the testimony admissible. 

The second point is made upon the third instruction 
given by the court to the jury on the part of the plaintiff 
The instruction is as follows: 

“3, The jury are further ‘instructed that, if you find 
from the evidence that the defendants sold the said sheep 
as alleged in plaintiffs’ petition, representing the said sheep 
to be all right, sound and free from scab and foot rot, when 
they were not sound and free from disease, but that all or 
any of them at the time of the sale were affected and had 
been exposed to an infectious and contagious disease, and 
that, relying on the defendant’s representations as true, and 
having no knowledge of the actual condition of said sheep, 
and plaintiffs put the said sheep in question, purchased of 
defendants, into plaintiffs’ own flock with other sheep be- 
longing to and owned by plaintiffs, whereby they also be- 
came diseased and infected by scab or the disease from the 
said sheep mentioned in plaintiffs’ petition purchased from 
the defendants, and any of said sheep died of ‘said disease, 
and others become impaired and depreciated in value by 
reason thereof, without any fault or neglect of the plain- 
tiffs, then the defendants are liable for the loss so sus- 
tained.” 

There was testimony in the case that the plaintiffs had 
turned a number of bucks into the band after the sheep 
had, some of them, shown signs of the disease, and some of 
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said bucks died of the disease. As to these bucks, the 
court, at the request of defendants, instructed the jury as 
follows: ho 

“8, It appears from the plaintiffs’ own testimony that. 
the plaintiffs knew at the time they turned the bucks in 
with the ewes that the ewes were infected with the scab, 
the plaintiff cannot, as to such bucks, recover any damage 
for any injury they may have sustained by reason of such 
disease.” 

The defendants complain of instruction No. 3 of plain- 
tiffs’, given above, because, as they say, it recognizes no 
distinction between the right of recovery as to the five hun- 
dred sheep previously owned and the bucks. Taking the 
two instructions together, I think that such distinction is 
fully recognized. In the first named instruction, as to dam- 
ages to “other sheep,” the plaintiffs’ right to recovering is 
limited to the case where, “relying on the defendants’ rep- 
resentations as true, and having no knowledge of the actual 
condition of said sheep, they put the said sheep in question, 
purchased of defendants, into plaintiffs’ own flock and with 
other sheep,” etc. Now this instruction very clearly, to 
my mind, excludes from the consideration of the jury those 
bucks which were knowingly turned into the band after 
the plaintiffs were no longer without “knowledge of the 
actual condition of said sheep,” and after they had ceased 
to rely upon the defendants’ representations in that behalf 
as true; and as to them, the court tells the jury in the 
eighth instruction of defendants that the plaintiffs cannot 
recover. I cannot well conceive how the law could have 
been more correctly stated, nor do I think it possible that 
the jury could have failed to understand the instructions. 

The third and final point made by plaintiffs in error is, 
that there was not sufficient evidence to sustain e verdict 
and judgment against the defendant Smith, ete. 

As to this point, whatever might be the views of the 
court as to the weight of the evidence cornecting the de~ 
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fendant Smith with the sale and warranty of the sheep, I 
do not think that the judgment can be disturbed on that: 
account. It has often been said in this court that an ob-- 
jection to a judgment or other proceeding of a district court 
will not be heard primarily here. The only right possessed‘ 
by this court in the case at bar rests upon its appellate ju-- 
risdiction. And it has as often been said that, before this. 
court will reverse any judgment or order of a district court: 
it must be made to appear that the matter has been brought- 
before and to the attention of that court, and a ruling had 

thereon. It is that ruling which this court will in-a-proper- 

" case reverse. 

There was a motion for a new trial in this case, and one - 
of the grounds therein stated is, that “the verdict is not 
sustained by sufficient evidence;”’ also, that ‘‘the verdict is. 
contrary to law;” but this point is not made, that the evi-- 
dence fails specially in its application to defendant Smith. 
Under the common law practice, where the declaration 
counted upon a joint liability on the part of several de-. 
fendants, and the evidence only proved a:several. liability 
as to one of them, the plaintiff was nonsuited. But not so. 
under the code. Section 429 provides that: “Judgments 
may be given for or against one or more of several plain- 
tiffs, and for or against one or more of several defendants; ; 
it may determine the rights of the parties on either side, as. 
between themselves, and it may grant to.the defendant any 
affirmative relief to which he may be entitled. In an ac- 
tion against several defendants, the court may.in its discre- 
tion render judgment against one or-more-of them, leaving - 
the action to proceed against the others, whenever a several 
judgment may be proper. The court may also dismiss the. 
petition with costs, in favor of one or more defendants in 
case of unreasonable neglect on the part: of. the plaintiff to. 
serve the summons on other defendants, or to proceed in, 
the cause against the defendant or defendants served.” 
This is an exact copy of section 371 of. the Ohio code, under - 
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which it has been held that, “Judgment may be rendered . 
for or against one or more of several defendants where it 
turns out upon the trial that only one or more of several 
defendants in such joint action is liable,” etc. Such being 
the law, the motion for a new trial as made was properly 
overruled. It has not escaped notice that the motion for a 
new trial commences as follows: “And now on this day 
come said defendants and separately move the court for a 
new trial,” ete. But the use of these words does not alter 
the fact nor make that two motions which was but one. 
See Dunn v. Gibson, 9 Neb., 513. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Francis §. WHITE, PLAINTIFF IN ERROR, V. CHARLES 
M. LEIGHTON ET AL., DEFENDANTS IN ERROR. 


The instructions by the court to the jury, set out at length in the 
opinion, Upheld. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. 


Charles E. Magoon, for plaintiff in error, cited: Story’s 
Agency, 111. Reitz v. Martin, 12 Ind., 307. Meyer v. 
Baldwin, 52 Miss., 263. Carter v. Burnham, 31 Ark., 
213. Smith’s Mercantile Law, 171. White v. Cooper, 3 
Penn. St., 135. Wheeler v. Plattsmouth, 7 Neb., 279. 
McDonell v. Dodge, 10 Wis., 92. 


Harwood & Ames, for defendants in error, cited: Star- 
ring v. Mason, 4 Neb., 367. Furnas v. Frankman, 6 Neb., 
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429, Fatman v. Leet, 41 Ind., 183. Kerslake v. Schoon- 
maker, 1 Hun., 436. Prescott v. Jones, 13 Neb., 534. 


Coss, Cu. J. 


The only question involved in this case which it is 
deemed’ necessary to notice is that raised by the exception 
to instructions given by the court to the jury upon the trial 
of the cause. The suit was brought by Leighton & Brown 
against Francis S. White, for a balance due on an account 
which had been running from June 20, 1878, to July 23, 
1880. This account consists of merchandise alleged to have 
been sold by the plaintiffs, who were wholesale druggists 
at Lincoln, to the defendant, who carried on a retail drug 
store at South Bend, in Cass county, at thirty different and 
respective dates within the time above stated, and twenty- 
five different payments of cash; the debit side of the ac- 
count amounting to six hundred twenty-eight dollars and 
sixty-seven cents, and the credit side to four hundred thir- 
ty-five dollars and forty cents. There is no dispute as to 
the correctness of any item of the account; but the contro- 
versy arises out of the fact that the drug store at South 
Bend was carried on- by the defendant through the agency . 
of one Lazenby, and not personally by the defendant, who 
resided at Plattsmouth between twenty and thirty miles 
away. This agency was evidenced by a written article of 
agreement between White and Lazenby, one clause of which 
was in the following words: “It is further agreed that A. 
Lazenby is not to give orders for goods, medicines, or wares 
without the consent of F.S. White.” No knowledge of 
this agreement or that there was an agreement in writing 
between White and Lazenby was brought home to the 
plaintiffs. The goods were mostly sold on written orders 
sent from South Bend by Lazeuby in the name of White; 
some of the orders were received at the store in South Bend 
by the traveling men of the plaintiffs visiting that place. 
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Defendant contends that these purchases were made with- 
out his consent and in violation of the article of agreement. 
between him and Lazenby. 

The above statement of the case, as shown by the 
pleadings and evidence, is believed to be sufficient to show 
the application of the instructions excepted to, which I 
copy. 

“1. If you find from the evidence that the defendant 
White put one Lazenby into possession of the store at South 
Bend, with authority to carry the same on in the name of 
the defendant, and from the nature of the business and the 
manner in which it was carried on, the said Lazenby was. 
held out to the world as having authority to do all busi- 
ness necessary to carry on said store, including the buying 
as well as the selling of goods, and if you further find from 
the evidence that the plaintiffs sold the goods in question 
believing said Lazenby had authority to buy said goods, 
the defendant is liable therefor, notwithstanding by the 
terms of the written agreement between the defendant and 
Lazenby, Lazenby had no authority to buy goods or make 
orders therefor without the consent from defendant; and 
the fact that said Lazenby is indebted to the defendant is. 
immaterial.” —- 

“2, By the terms of the written agreement between the 
defendant and Lazenby, Lazenby had no authority to buy | 
goods or make orders therefor without the consent of the 
defendant; and the defendant is not liable for goods pur- 
chased by said Lazenby without the consent of the defend- 
ant; and you will find for the defendant, unless you fur- 
ther find from the evidence that said Lazenby was held out 
to the world as having authority to do all business pertain- 
ing to the carrying on of said store, including buying as. 
well as selling goods.” 

I do not think these instructions open to the objections. 
made by counsel. There is no evidence of any representa-. 
tion made by Lazenby or anyone, so that the only evidence 
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before the jury to which the instructions could apply was. 
that showing the putting of Lazenby in charge of the drug 
store of White, the giving him the sole charge of it, while 
White resided at Plattsmouth, and only visited South Bend 
and the store about once a month, ete. 

There has been a great change in the methods of con- 
ducting business since the days when the common law was. 
in the plastic state, and even since the time of Kent and 
. Story. Formerly, all stock for the supply of retail stores. 
was bought at the few great commercial centers, and such 
purchases were the object of an annual or semi-annual “ go-. 
ing on” by the retail merchant, who, at the wholesale stores 
and factories, “laid in” a year’s or a half year’s supply- 
Then, to place a man in charge of a retail store, even if the- 
owner did not visit it oftener than once in six months, was. 
to hold him out to the world as having authority to sell 
only, and that only at retail. Why? Because that was 
the usual course of business in those days. But the rail- 
road train and the commercial traveler have changed all 
this.. Now, the annual or semi-annual pilgrimage to the 
great commercial centers is seldom or never made by retail 
dealers of places of the size of South Bend, for the purpose 
of laying in the fall or the spring stock; but it is the usual 
course of business to replenish the waning stock by frequent. 
purchases by sample through the often-calling and ever-af- 
fable commercial traveler, without the necessity of leaving 
the retail counter. Therefore I think that in view of the 
general course of business of to-day, to establish a retail store 
in a place from twenty to thirty miles away from the owner’s. 
residence, place a clerk or agent in the sole charge of it, the 
owner only visiting such store or the town where it is sit- 
uated once a month, and sometimes only once in two or 
three months, is to hold out such clerk or agent as not only 
authorized to sell goods at retail but also to keep the stock 
replenished by purchases according to the usual cotirse of 
business. At all events, I think that this case was fairly 
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submitted to the jury by the instructions under considera- 
tion, and that the verdict was right. 
The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


ALFRED OSBORNE ET AL., PLAINTIFFS IN ERROR, V. W. 
A. McALLISTER, DEFENDANT IN ERROR. 


“Threshing Machine” defined. The words “threshing ma- 
chine,” as generally used and understood in this state, include 
in their meaning the horse-power by means of which the sepa- 
rator is propelled. 


Error to the district court for Platte county. Tried 
below before Post, J. 


Cornelius & Sullivan, for plaintiffs in error, cited: Hays 
v. Wilcoz, 17 N. W. R., 110. 


8. 8. McAllister, for defendant in error, cited: Smith v, 
MeLean, 24 Iowa, 322. Winter v. Landphere, 42 Id. , 471, 
Golden v. Cockril, 1 Kan., 259. Brown v. Holmes, 13 Id., 
482. Jones Chattel Mortipiceds §§ 53-61. Herman, §§ 
88-40. Jordan v. Hamilton County Bank, 11 Neb., 503. 


Coss, Cu. J. 


Jt appears from the record in this case that on the twenty- 
first day of December, 1880, one Phillip Wullschleger was 
the owner of the chattels hereinafter mentioned, in Merrick 
county, where he resided; and on that day for the consid- 
eration of $100, as therein expressed, executed and deliv- 
ered to the defendant in error a certain chattel mortgage, 
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wherein the said property was described in the following 
words: “One Pitt’s Chicago threshing machine number 
two;” which chattel mortgage was duly filed in the clerk’s 
office on the fifth day of January, 1881; that thereafter, on 
the twenty-fourth day of March, 1881, the said Wullschle- 
ger, still being in possession of the said personal property, 
and being indebted to one William Harris for work and 
labor in the sum of $47, gave his promissory note therefor 
and verbally agreed to give him a lien as security therefor 
upon the Chicago Pitt’s threshing machine power ; and that 
on the sixth day of December, 1881, the said Harris as- 
signed said note given by Wullschleger to him as aforesaid 
together with said verbal lien on the said horse-power to 
the plaintiffs in error. 

The debt of the said Wullschleger to the defendant in 
error secured by the said chattel mortgage not having been 
paid, and the said horse-power having come into the pos-. 
session of the plaintiffs in error, this action was commenced| 
in the court below by the defendant in error against the 
plaintiffs in error for the value of said property. 

Upon the trial the court, among others, gave the follow- 
ing instructions: 

“1, The mortgage under which plaintiff seeks to re- 
cover does not in terms include the said horse-power, but 
such fact is not sufficient of itself to defeat plaintiff’s right 
of recovery.” 

“2, If you should find that at the time said mortgage 
was executed it was the understanding and agreement be- 
tween plaintiff and said Wullschleger that said mortgage 
should include said “horse power,” and in fact that said 
power was included in said mortgage under the description 
of “one Chicago Pitt’s threshing machine,” and if said 
mortgage was executed in good faith with no intent on the 
part of the plaintiff to defraud the creditors of said Wull- 
schleger, the plaintiff should recover unless it appears that 
at the time defendants acquired their lien upon said horse- 
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power they had neither knowledge nor information sufli- 
cient to put them upon inquiry as to plaintiffs rights.” 

“3. Butif you find that, at the time defendants acquired 
a lien upon said horse-power from the witriess Harris, 
neither the said witness nor defendant had any knowledge 
of plaintiffs mortgage or information sufficient to put them 
as reasonably prudent and intelligent men upon inquiry as 
to the rights of plaintiff, in such case plaintiff’s mortgage 
would be no protection, and your verdict should be for the 
defendants, but upon this point the burden of proof is upon 
the defendants, who must show such facts by a preponder- 
ance of evidence.” 

“4, If, at the time Wullschleger conveyed said “ horse- 
power” to one McCrea and said McCrea sold the same to 
defendants, said defendants had: knowledge that the plain- 
tiff claimed said horse-power under his mortgage, defend- 
ants can claim nothing through said purchase from McCrea 
-as against the plaintiff’s rights under said mortgage.” 

“5. You are instructed that the law requires every 
chattel mortgage to be filed in the office of the county clerk 
where the mortgagor resides, and indexed in a book pro- 
vided for that purpose, and when so filed:and indexed in 
accordance with law such filing and indexing would be 
notice to the world of the contents of such mortgage, and 
it would not be necessary, in order to protect the mortgagee 
against the claims of subsequent purchasers or creditors of 
the mortgagor, to file said mortgage in any other county to 
which the mortgaged property might be removed.” 

“6. Ifyou find from the evidence that the property in 
dispute in this action was a part of the threshing machine 
mortgaged by Wullschleger to the plaintiff McAllister, then 
you will find for plaintiff.” 

“7, Ifyou find from the evidence that the property in 
controversy in this case was intended to be included in the 
mortgage under which plaintiff McAllister claims title, by 
the mortgagor Wullschleger and McAllister, the plaintiff, . 


‘ 
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and the mortgage so refers to the property in controversy 
as to put a reasonable, prudent, and diligent man upon in- 
quiry and investigation, then you should find for the plain- 
tiff” : 

The giving of which instructions are assigned for error 
by the plaintiffs in error. 

The jury brought in a verdict in favor of the defendant 
in error for the sum of $25. There was a motion for a 

. new trial, which was overruled and judgment entered on 
the verdict. Defendants bring the cause to this court on 
error. 

In addition to the instructions as above stated, plaintiffs 
in error assigned for error the admission in evidence by the 
court of the copy of the chattel mortgage from Wullschle- 
ger to McAllister above referred to. The principal ques- 
tion involved in the case is, whether the words “One Pitt’s 
Chicago threshing machine number 2” include in their 
meaning the horse-power by which the separator is pro- 
pelled or not? We cannot entirely approve of the law as 
laid down by the court in its charge to the jury. In the 
charge throughout, the court seemed to lay great stress upon 
what might have been the understanding between the de- 
fendant in error and Wullschleger, and he must have meant 
an understanding fuller than that expressed in the chattel 
mortgage itself. The chattel mortgage was constructive 
notice only of what it expressed and not of any understand- 
ing between the parties thereto not expressed by its words. 
I think it was the duty of the court to have told the jury 
whether the horse-power was included in the words of the 
chattel mortgage or not; and not have left it to them to 
find as they might construe the meaning thereof. It was 
a question of law for the court and not a question for the 
jury. But I think this was error without prejudice, be- 
cause I think that the horse-power is included in the gen- 
eral words “threshing machine” as used and understood 
generally in this state; and that therefore the filing of the 
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chattel mortgage was notice to the plaintiffs in error of the 
lien upon said property, including the horse-power, in favor 
of McAllister, the defendant in error. It is not necessary 
to further comment upon the other errors assigned, as the 
only ground of alleged error in the admission of a copy of 
the chattel mortgage in evidence is, that it did not contain 
a description of the property in controversy. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THe other judges concur. 


Catvin M. SMITH, APPELLEE, Vv. Levi Dray, 
APPELLANT. 


1. Finding against Evidence. Where the evidence on behalf 
of the plaintiff and defendant is about of equal weight this court 
will not disturb the finding as being against the weight of evi- 
dence. 


2. Husband and Wife. A deed from a husband directly to his 
wife may be sustained if equitable grounds, such as a valuable 
consideration, exist for sustaining it. 


3. Parties: ACTION QUIA TIMET. A party having the legal title 
to unimproved lands not in the actual possession of the defend- 
ant may maintain an action to quiet his title to the same. 


4. Deed: DESCRIPTION, Held, Sufficient. 


APPEAL from the district court of York county. Tried 
below before GEorGE W. Post, J. 


Edward Bates, for appellant, on conveyance from hus- 
band to wife, cited: Auléman v. Obermeyer, 6 Neb., 260. 
Winans v. Peebles, 32 N. Y., 423. Action quia timet not. 
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proper. Staiev. S.C. & P. R. R.,7 Neb., 376. Descrip- 
tion insufficient. 3 Wash. Real Prop., 381. Wofford v. 
McKinna, 23 Tex., 44. Defendant’s title is good against 
plaintiff’s unrecorded deed. 3 Wash. Real Prop., 339. 
Bell v. Twilight, 18 N. H., 159. Trull v. Bigelow, 16 
Mass., 406. 


Sedgwick & Power, for appellee, cited: 3 Wash. Real 
Prop., 407, 408. McDonald v. Early, ante p. 63. Orook 
v. Vandevoort, 13 Neb., 507. Hanlon v. Wilson, 10 Neb., 
138. 


MaxweELu, J. 


This is an action to quiet title. A decree was rendered 
in the court below in favor of the plaintiff, from which the 
defendant appeals to this court. It appears from the record 
that in May, 1872, one Jacob R. Gilmore obtained a pat- 
ent from the United States for the north-east quarter of 
section seven, in township nine north, range one west, in 
York county; that a few days prior to that time, but after 
he was the owner of the land, he conveyed said land di- 
rectly to his wife by a warranty deed; that in December, 
1873, Catharine E. Gilmore, the wife of Jacob R. Gilmore, 
by warranty deed conveyed “all that certain piece of land 
lying in the bend of the West Blue river, described and 
bounded as follows: Commencing at a point in the center 
of the West Blue river about five rods west of the point 
where the center line of said river crosses the east line of 
sec, No. seven, of township No. nine north, of range No. 
one west, thence nearly due west along the top or brow of 
the bluff on the south side of said river, and past a stake 
on said bluff until this line strikes the center of said West 
Blue river at a point about thirty rods west from the place 
of beginning, thence along the center of said Blue river 
towards the east to the point of beginning, containing four 
and three-quarters acres more or less.” ‘The consideration — 

28 
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paid by the plaintiff fur the land was the sum of $95. In 
March, 1874, Gilmore and wife executed a mortgage to the 
Union Mutual Life Insurance Co. upon the entire quarter 
section. In January, 1880, Gilmore and wife made a quit- 
claim deed to one Harding, in full satisfaction of the mort- 
gage, with the right to redeem at any time within one year. 
In November, 1880, Gilmore and wife sold the redemption 
contract to the defendant, who obtained a deed from the 
insurance company. All of these deeds and mortgages 
were recorded soon after their execution, except that to the 
‘plaintiff, which was not recorded until September, 1881. 
The deed from Gilmore and wife to the insurance company 
and from the insurance company to the defendant pur- 
ported to convey the entire quarter section. The defendant 
claims to be an innocent purchaser without notice of the 
plaintiff’s rights. The tract conveyed by Gilmore and 
wife to the plaintiff was at the time of the purchase and 
now is covered with timber, and there was no actual pos- 
‘session except from occasionally cutting timber from the 
ssame. The plaintiff, however, claims that the defendant 
had actual notice of his rights before purchasing, and that 
he took the title subject to such rights. Upon this point 
the proof is conflicting. Elias and Jacob R. Gilmore both 
:swear positively that before the defendant purchased the 
land he was informed by them that the plaintiff owned the 
land in dispute. There is also otlier evidence tending to 
-establish the same facts. The defendant testifies positively 
that he had no notice, actual or constructive, and also in- 
‘troduced witnesses who contradicted the plaintiff’s wit- 
nesses on some material points. The evidence is so nearly 
‘balanced that the court might have found for either party 
‘without danger of the finding being reversed as being 
sagainst the weight of evidence. The finding being for the 
plaintiff therefore will not be set aside. 
Objection is made that the conveyance being direct from 
‘Gilmore to his wife that no title passed by such deed, and 
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that therefore no title passed to the plaintiff by the deed of 
Mrs. Gilmore to him. At common law no title passed by 
‘a deed from a husband to his wife, for the reason that the 
right of the wife to make contracts was suspended during 
coverture. The doctrine evidently originated at a time 
when a wife was regarded as but little better than a slave, 
and has but little application to our state of society, and 
will not be extended beyond the strict requirements of the 
law. In equity a wife has ever been regarded as a distinct 
person, capable of contracting, and whenever equitable 
grounds for relief have existed her rights have been en- 
forced and protected. So the deed of a husband to his 
wife, though void at common law, will be sustained when- 
ever equitable grounds exist. for sustaining the same, such 
asa valid consideration. First National Bank v. Bartlett, 
8 Neb., 328. VanDeuzer v. Peacock, 11 Id., 245. Crook 
v. Vandevoort, 13 Id., 507. Putnam v. Bicknell, 18 Wis., 
351. Hannan v. Oxley, 23 Id., 519. Beard v. Dedolph, 
29 Id.,136. Fenelon v. Hogoboom, 31 1d.,172. Carpen- 
ter v. Tatro, 36 Wis., 297. Mchlhop v. Pettibone, 11 N. 
W.R., 553. The testimony clearly shows that the con- 
tract for the land was made by the plaintiff with both Gil- 
more and wife, and the sum of $95 was paid for the land. 
‘The deed, therefore, from Mrs. Gilmore to the plaintiff is 
valid. 

Objection is made that the form of the action should be 
-ejectment, and not to quiet title, but as the plaintiff has the 
prior deed, and thereby constructive possession of the land 
in dispute, and as the defendant is not in actual possession 
of the same, the plaintiff may maintain an action to quiet 
title. The description of the premises would not be defi- 
nite but for the fact that the Jand conveyed is in a bend of 
the river, and the line running westwardly from one point 
on the river to another passes along the brow of the bluff. 
This point fixes the limit from the bend in the river, and 
the testimony tends to show that the line can thereby be 
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rendered certain. There is no error in the record and the 


judgment will be affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Henry DoHLe, PLAINTIFF IN ERROR, V. THE OMAHA 
FounDRY AND MACHINE CoMPANY, DEFENDANT IN 
ERROR. 


An action to foreclose a mechanic’s lien is essentially a suit in 
equity, and a party is not as a matter of right entitled to a jury 
trial therein. 


Error to the district court for nen county. Tried 
below before WAKELEY. J. 


George W. Doane, for plaintiff in error. 


‘TT. W.T. Richards and H. D. Estabrook, for defendant 


in error. 
MaxweLt, J. 


This action was brought by the Omaha Foundry and 
Machine Co. against Henry Dohle to foreclose a mechan- 
ic’s lien. Dohle filed an answer to the petition wherein he 
denied the facts stated therein, except as otherwise admit- 
ted; and second, set up acounter-claim for losses sustained 
by him by reason of the delay in furnishing the material. 
On the irial of the cause Dohle demanded a jury, which 
the court refused. He then withdrew his counter-claim, 
and the court rendered judgment against him for the sum 
$902.16, and ordered the premises to which the lien at- 
tached to be sold. He appeals to this court. 


JANUARY TERM, 1884. 437 


Dohle v. Omaha Foundry. 


The first error assigned is the refusal of the court to call 
a jury to try the issues in the case. As the counter-claim 
was withdrawn after the jury was demanded, and no de- 
mand for a jury to try the remaining issues, we might 
consider the objection waived. We will however deter- 
mine the question. 

In 2 purely legal action a party may demand a jury asa 
matter of right. Lamaster v. Scofield, 5 Neb., 148. Mills 
v. Miller, 3 Id., 94. 

Sec. 280 of the code provides that issues of fact arising 
in actions for the recovery of money or of specific real or 
personal property shall be tried by a jury, unless a jury 
trial is waived. But an action to foreclose a mechanic’s 
lien is essentially equitable in its nature. It is a proceed- 
ing to subject the property on which the lien exists to the 
satisfaction of the debt. No general execution issues in 
the case but an order to sell the premises described in the 
petition. It is an action inequity. The question here in- 
volved was before the supreme court of Minnesota in Sum- 
ner v. Jones, 7 N. W. R., 265, and it was held that in an 
action to foreclose a mechanic’s lien the plaintiffs were not 
as a matter of right entitled toa jury trial. No cases have 
been cited to the contrary. ‘The court did. not err, there- 
fore, in refusing a jury trial. 

The second objection is for allowing interest from March 
1st, 1881; but inasmuch as the testimony is not preserved 
in the record we are unable to determine whether the court 
erred in allowing the same or not. There is no error in 
the record and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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DANIEL DESMOND, PLAINTIFF IN ERROR, V. THE STATE 
or NEBRASKA, EX REL. AuGUST PoFALL, DEFEND- 
ANT IN ERROR, 


Exemption: WAIVER. Where exempt property has been levied 
upon, the giving of a redelivery undertaking by the debtor is. 
not a waiver of the exemption. 


ERRokR to the district court for Madison county. Tried. 
below before BARNEs, J. 


George N. Beels, tor plaintiff in error. 
No appearance for defendant in error. 
MAXWELL, J. 


The defendant in error made application to Judge Barnes. 
for and obtained a peremptory writ of mandamus. Inthe 
_application he alleges that he is the head of a family, a res- 
ident of the state, and actually engaged in the business of 
agriculture; that on the twenty-fifth day of January, 1882, 
one Cyprian Inman caused an execution to be issued on a 
judgment rendered before a justice of the peace in his favor 
and against said Pofall; that the execution was delivered 
to Desmond as deputy sheriff, and he levied the same on 
one span of horses, a set of harness, and one wagon, the- 
property of said Pofall; that on the eleventh of March, 
and before the sale of said property, said Pofall claimed 
the same as exempt from execution by filing with said offi- 
cer a sworn inventory of all his property; that said Des-. 
mond refused and still refuses to release said property, but 
has advertised the same for sale under said execution, etc.; 
that said execution was not issued on a claim for clerk’s,. 
laborer’s, or mechanic’s wages, nor for money due and 
owing by an attorney at law. 
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The answer alleges that Pofall has made no selection of” 
the property as required by law; that the plaintiff has sub-. 
mitted to the levy without protest or reservation. by giving: 
Desmond a redelivery bond, ete. 

On the hearing Judge Barnes found that the. property 
levied upon was exempt, and granted a peremptory writ of 
mandamus, and taxed the costs to Desmond.. He. brings. 
the cause into this court by petition in error. It, is clearly 
shown that the property levied upon was.exempt. This 
being so, does the giving of a redelivery bond. to the officer - 
waive the exemption? We think not. 

Sec. 1072 of the code authorizes the officer to.take “se-. 
curity for his own indemnity” when he permits the execu- 
tion debtor to retain the property to the time of sale. But 

‘if the property was exempt the giving of such, security- 
would not be a waiver of the exemption. It. is not the. 
policy of the law to deprive the head of a family of the. 
means of gaining a livelihood, aud reduce him from a use-. , 
ful citizen to a pauper. The exemption law is.to receive a, 
liberal construction in order to carry its. beneficent provi-. 
sions into effect. If property is exempt no good reason, 
exists why the debtor should not be permitted to claim it- 
at any time before the sale, and such has been the practice . 
in this state. Chesney v. Francisco, 12. Neb., 626. When 
the levy is made and the redelivery bond given, the debtor - 
may not be aware of his rights in the premises, and he. 
simply agrees that the property shall not be removed; in 
other words, shall be held for the officer subject to the. 
debtor’s rights under the law. The officer- acquires no. 
greater rights by the undertaking than he would have had: 
by taking the property into his possession.. He should 
therefore have released the property without compulsion, . 
and having failed to do so the judgment must be affirmed. . 


JUDGMENT AFFIRMED. . 


THE other judges concur. 
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Jonas M. CLARINE, PLAINTIFF IN ERROR, V. ANDREW 
A. NELSON, DEFENDANT IN ERROR. 


1. Bill of Particulars of Set-off. In an action before a justice 
of the peace, it is only in cases where the plaintiff, his agent, or 
attorney requires the defendant to file a bill of particulars of his 
set-off that it is necessary to do so. 


2. 


EVIDENCE. Where the plaintiff in his bill of particulars 
has set out the entire account—the credits as well as the debits 
—and the only question is as to the amount due thereon, proof 
may be received as to such account without the defendant plead- 
ing the same items as a set-off. 


Error to the district court for Furnas county. Tried 
below before Gastin, J. 


John Dawson, for plaintiff in error. 
W. S&S. Morlan, for defendant in error. 


MAXWELL, J. 


This action was commenced before a justice of the peace 
to recover from the defendant the sum of $33.36, balance 
claimed to be due the plaintiff on an account, as follows: 


“OxrorD, Nzs., Aug. 3d, 1882. 
“ Andrew A. Nelson, [Dr.] 
“Dec. Ist, 1881, To cash for ticket..................855 00 
“May Ist, 1882, “ ee idaspanse'westasasy:- LO: 00 
“ Aug. 2d, 1882, Damages for not fulfilling contract 25 00 


“$90 00 
“ Aug. 2d, 1882, Credit by eight month’s work at 


“ $7.08 per month.................856 64 


. 333 36” 
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On -the trial of the cause the justice found that the de- 
fendant was indebted to the plaintiff on the cause of action 
set forth in the bill of particulars in the sum of $63.28, 
and that the plaintiff was indebted to the defendant for 
work and labor in the sum of $78. Judgment was there- 

“upon rendered in favor of the defendant for the sum of 
$14.72 and costs of suit. The plaintiff took the case on 
error to the district court, where the judgment wasaffirmed. 

The errors assigned in this court are: 1st, That the dis- 
trict court erred in affirming the judgment of the justice; 
2d, That the court erred in rendering judgment in favor of 
the defendant because he had pleaded no set-off. 

Sec. 951 of the code provides that in all cases before a 
justice the plaintiff, his agent, or attorney shall file with 
such justice a bill of the particulars of his demand, and the 
defendant if required by the plaintiff, his agent, or attor- 
ney, shall file a like bill of the particulars he may claim as 
a set-off; and the evidence on the trial shall be confined to 
the items set forth in said bills. 

It is only in cases where the defendant is required by 
the plaintiff, his agent, or attorney to file a bill of particu- 
lars of his set-off that it is necessary for him todo so. If 
not required to file a bill of particulars he may prove his 
set-off without pleading it. Where, however, the plaintiff 
in his bill of particulars sets out the entire account—the 
‘credits as well as the debits—and the only question is as to 
the amount due thereon, proof may be received as to the 
items of such account without the defendant filing a bill of 
the same items of credit. It is apparent that the proof 
was properly received, and there is.no error in the record. 
The judgment is. affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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THE Strate or NEBRASKA, EX REL. WALTER L. WHIT- 
TEMORE, V. THOMAS PEACOCK ET AL. 


1. Election: CANVASSING RETURNS: MANDAMUS. A board of- 
canvassers of the returns of an election possess no authority to 
throw out the returns of election from certain precincts and re- 
fuse to canvass such votes, and if they do so they may be com- 
pelled by mandamus to reassemble and complete the canvass. 


2. Mandamus. If the remedy by action is not adequate, manda- 
mus will lie against public officers for neglect of official duty. 


ORIGINAL application for mandamus, 

J. R. Webster, for the relator. 

Charles O. Whedon, for the respondents. 
MAXwELL, J. 


This is an application for a mandamus against the de- 
fendants, who are special county commissioners of Brown 
county, to canvass the votes cast in Long Pine precinct for 
the location of the county seat of that county. It appears 
from the record that Brown county was organized on the 
twelfth day of March, 1883, and Thomas Peacock, Isaac 
N. Alderman, and Daniel D. Carpenter were appointed 
special county commissioners; that the county was there- 
upon divided into suitable precincts, and an election called 
to be held on the nineteenth day of July, 1883, for the 
election of precinct and county officers and the location of - 
the county seat; that on the twenty-fourth of July, 1883, ° 
said commissioners and the county clerk met and canvassed 
all the returns of said election except Long Pine precinct; 
that the votes as canvassed for county seat were as follows: 

For Ainsworth, 441 votes; 

For Long Pine, 309 votes; 

For Bassett, 74 votes; 
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making a total of 824, and as Ainsworth had a majority 
of all the votes canvassed it was declared the county seats, 
that the votes cast at Long Pine for county seat were as 
follows: 

For Ainsworth, 2 votes; 

For Long Pine, 29 votes; 

For Bassett, 45 votes; 

For Morris Bridge, 3 votes; 
which if canvassed would make a total of 903 votes, and 
require another election for the location of the county seat. 

These returns, upon their face, were sufficiently authen-- 
ticated to show that they were genuine. The law placed 
upon these defendants the duty of canvassing the returns. 
—not a portion but all of them. If they could throw out 
one precinct, why not two or more, and thus practically 
disfranchise a portion of the people and defeat the will of 
the majority? Such practice, if sanctioned, would make- 
elections a farce. But such is not the law. The duty ofa 
canvassing board is to count the votes returned by the 
proper officers, and it has no discretion in the premises, the 
duties being purely ministerial. Hagge v. The State, 10 
Neb., 51. State v. Hill, Id., 58. State v. Stearns, 11 Td., 
102. But it is claimed on behalf of the defendants that 
even if the returns from Long Pine were improperly ex- 
cluded, still the relator has an adequate remedy by contest, 
and therefore mandamus will not lie. All the cases seem 
to agree that a mere right of action will not prevent the 
issuing of a mandamus in a proper case. The remedy by 
action must be adequate. Can it be said that the circuitous 
and expensive remedy by contest is an adequate one—a 
remedy which may require years to reach the final judg- 
ment, while the same result can be reached at once by re- 
quiring a canvass of the votes cast? State v. Stearns, 11 
Neb., 104. A remedy to be adequate should be prompt 
and efficient, and this is afforded by mandamus. Besides, 
it does not lie in the mouths of these defendants to plead 
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another remedy as an excuse for a failure on their part to 


perform a plain duty. A peremptory writ is awarded as 
prayed. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 


THE State oF NEBRASKA, EX REL. L. R. Crospy, v. 
W. W. Cones. 


1. School Meetings: WoMEN MAY VOTE AND HOLD OFFICE. 
The act allowing women possessing the qualifications therein 
prescribed to vote at school meetings is not in conflict with the 
constitution, and is valid. Women are eligible also to the office 
‘of school trustees. 


\ 


2 


WHEN HELD: ADJOURNMENT. The annual school 
meeting of each school district for the election of officers is re- 
quired to be held on the first Monday of April of each year, and 
there is no authority to adjourn the election to another day. 


8 Quo Warranto. The attorney general is the proper officer to 
institute proceedings in quo warranto in the supreme court, and 
not a district attorney. 


Motion to quash information of quo warranto. 


W. F. Bryant, J. C. Cowin, C. C. McNish, and M. Mo 
Laughlin, for relator. 


J. C. Crawford and John M. Thurston, for respondents. 


MaxwELL, J. 


This is an original action in quo warranto brought by 
the district attorney of the seventh judicial district on his 
own behalf, and on the relation of Crosby, to oust the de- 
fendant from the office of treasurer of school district No. 
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30, Cuming county, and install the relator therein. It is 
alleged in the information, in substance, that on the second 
day of April, 1883, Crosby was a legal voter in said dis- 
trict, and then had and now has the qualifications required 
by law to hold the office of treasurer of said district; that 
at the annual school meeting of said district held at the 
school house in Wisner on the first Monday.in April, 1881 

the defendant was duly elected treasurer of the district for 
the term of three years, and until his successor was elected 
and qualified, and that he thereupon qualified and entered 
upon the duties of his office; that on the first Monday of 
April, 1883, the annual school meeting of said district was 
held at the school house in the village of Wisner, and after 
the transaction of a part of the business of said meeting it 
was by the unanimous vote of said meeting adjourned un- 
til the fourth day of May, 1883; that on the fourth day of 
May, 1883, the qualified voters of said district met at the 
school house therein, and adopted a resolution to change 
the board of trustees of said district from three to six, and 
thereupon proceeded to elect six trustees, viz., two for one 
year, two for two years, and two for three years, each of 
whom filed his acceptance; that the defendant Cone was 
present and participated in the proceedings of the meeting 
on the first Monday in April, 1883, and the adjourned 
meeting in May of that year; that on the seventh of May, 
1883, said board of trustees duly organized and elected the 
relator, L. R. Crosby, treasurer of said district; that said 
Crosby duly filed his bond in the sum of $5,000 for the 
faithful performance of his duty as such treasurer, but not- 
withstanding notice was given to said defendant of these 
facts, on the nineteenth day of May, 1883, and a demand 
upon him for the possession of said office, he then refused 
and still refuses to surrender the same, claiming that he is 
the lawful treasurer of said district. There is also an alle- 
gation that certain women voted at the school meeting, and 
that a portion of the board elected on the fourth of May, 
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1883, were women. The attorneys for the defendant now 
move to quash the writ for a number of reasons which need 
not be mentioned in detail. 

Three questions are presented for determination: Ist, 
The authority of the district attorney to institute proceed- 
ings in this court. 2d, The right of women possessing the 
qualifications prescribed in the statutes to vote at school 
meetings and hold the office of trustee. 3d, The authority 
of the voters at an annual meeting of the school district to 
adjourn the meeting to a future day, and elect officers at 
the adjourned meeting. 

The authority of a district attorney to institute proceed- 
ings of this character in the district courts of the various 
counties composing his district against persons illegally ex- 
ercising the duties of an office within such district will not 
be questioned. Whether his authority extends to the in- 
stituting of proceedings in the supreme court is very doubt- 
ful, the attorney general being the proper officer. This 
question, however, was not very fully discussed on the 
hearing, and as Crosby is joined with the prosecuting at- 
torney as relator, and is entitled to maintain the action, it 
is unnecessary to further consider the question. 

Second. Sec. 4, subdivision 11 of the chapter on schools 
(Comp. St., 456), provides that every voter and every 
woman who has resided in the district forty days and is 
over twenty-one years of age and who owns real property 
in the-district, shall be entitled to vote at any district meet- 
ing. Every voter and every woman who has resided in 
the district forty days and is over twenty-one years of age 
and owns personal property assessed in his or her name at 
the last assessment, shall be entitled to vote at any district 
meeting. Every voter and every woman who has resided 
in the district forty days and is over twenty-one years of 
age, and who has children of school age residing in the dis- 
trict, shall be entitled to vote at any district meeting. 

It is contended that, as the constitution fixes the qualifi- 
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cations of voters, and does not confer the elective franchise 
upon women, therefore the legislature had no author- 
ity to pass the act in question. An examination of the 
‘constitution will convince any one that the provisions in re- 
gard to elections were not intended to apply to school dis- 
tricts. The organization of district schools is one of the 
modes by which the state provides for the education of all 
persons residing therein between the ages of five and twenty- 
‘one years. The continued existence of free government 
‘depends to a great extent upon the intelligence, love of 
right, and good morals of the people. That women are 
successful educators is fully shown by experience, and the 
‘common law permitted them to fill any office of an ad- 
ministrative character the duties of which they were com- 
petent to discharge. Opinion of the Judges, 115 Mass., 
602. The statute merely permits women possessing the 
necessary qualifications to have a voice in the choice of 
school officers, selection of teachers, and general manage- 
ment of schools. And being entitled to vote, they are 
also entitled to act as trustees. We have no doubt, there- 
fore, that the act allowing women possessing the qualifica- 
tions prescribed in the act to vote at school meetings is con- 
stitutional and valid. This question was before the supreme 
court of Kansas in Wheeler v. Brady, 15 Kas., 26, and it 
was held that the constitutional provision in regard to elec- 
tors did not apply to school districts, and that the act allow- 
ing women to vote at school meetings was valid. To the 
same effect is the Opinion of the Judges, 115 Mass., 602. 
The second objection therefore is untenable. 

The third objection is more serious. Sec. 1, subdivision 
11 of the school law (Comp. St., 456), provides that “the 
annual school meeting of each school district shall be held 
at the school house, if there be one, or at some other suita- 
ble place within the district, on the first Monday of April of 
each year, and the school year shall commence on that day.” 

Sec. 8 provides for an adjournment from time to time 
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‘for the purpose of locating a site, but we find no authority 
to adjourn the election of officers. The fact that the school 
year dates from the day of the election tends to show the 
intention of the legislature to have the election take place 
at the time indicated, and we are not aware of any author- 
ity to postpone thesame. We are of the opinion, therefore, 
that the election held on the fourth of May was a nullity, 
‘and that the defendant is the lawful treasurer of said school 
district. This being so, the information fails to state facts 
sufficient to entitle the relator to any relief, and it will be 
quashed. Motion sustained. . 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Tue STATE oF NEBRASKA V. PETER WISH. 


Statutes: CONSTRUCTION. Where a new act is in the very words 
of a statute which it repeals, and it is clear that the repeal and 
re-enactment were intended to continue in force the uninterrupted 
operation of the old statute, they will be so construed. And 
this will apply to crimes committed before the new act took 

, effect. State v. McCall, 9 Neb., 203. Wright v. Oakley, 5 Met., 
406. Fullerton v. Spring, 3 Wis,, 671. 


Brix of exceptions from Antelope county on behalf of 
wlaintiff, filed under secs. 515, 516, criminal code. 


E. M. Coffin, district attorney, for the State. 
D. A. Holmes, contra. 
MAXWELL, J. 


At the April, 1883, term of the district court of Ante- 
lope county, the defendant was indicted for stealing a horse 
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in that county on the twenty-seventh of March, 1883. On 
the thirteenth day of November, 1883, the defendant de- 
murred to the indictment, upon the ground that the facts 
stated therein did not constitute an offense under the stat- 
ute. ‘The demurrer was sustained and the defendant dis- 
charged. The prosecuting attorney then applied for and 
obtained leave to file a petition in error in this court for 
the purpose of having the law determined. No objection 
is made to the form of the indictment, but it is claimed 
that the law for the punishment of horse stealing was re- 
pealed without a saving clause after the offense charged in 
the indictment was committed. The act to amend sec. 117 
of the criminal code is as follows: ‘If any person shall 
steal any horse, mare, gelding, foal, or filly, ass or mule of 
any value; or if any person shall receive or buy any horse, 
mare, gelding, foal, or filly, ass or mule that shall have 
been stolen, knowing the same to have been stolen, with 
intent by such receiving or buying to defraud the owner;. 
or if any person shall conceal any horse thief, knowing him 
‘to be such; or if any person shall conceal any horse, mare, 
or gelding, foal or filly, ass or mule, knowing the same to- 
have been stolen; every person so offending shall be im- 
prisoned in the penitentiary not more than ten years nor 
less than one year.” 

“Sec. 2. Section 117 of the criminal code of this state, 
as now existing, is hereby repealed.” 

“ Approved February 27th, 1883.” Laws 1883, p. 333. 

The only difference between the original section and the 
one as amended is, in reducing the maximum imprisonment 
from fifteen years to ten years and the minimum from three 
years to one year. In all other respects the language of 
the section as amended is verbatim that of the original. 
The repeal of the original section was made in conformity 
io the provisions of section 11, art. III. of the constitution, 
which provides that “no law shall be amended unless the 
new act contains the section or sections so amended, and 

29 
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tthe section or sections so amended shall be repealed.” The 
‘object of this provision was to give certainty to the law by 
removing all apparently conflicting provisions. And this 
-was the only purpose, as those familiar with the history of 
the legislation of the state well know. 

The law as to an absolute repeal of a statute is well 
:stated by Matthew Hale, as follows: ‘That when an of- 
fense is made treason or felony by an act of parliament, 
-and then those acts are repealed, the offenses committed 
-before such repeal and the proceeding thereupon are dis- 
‘charged by such repeal, and cannot be proceeded upon after 
-such repeal unless a special clause in the act of repeal be 
made enabling such proceeding after the repeal for offenses 
‘committed before the repeal.” Hale’s Pleas of the Crown, 
vol. 1, 291. This would follow as a consequence, because 
‘certain acts being declared a felony by statute and to be 
punished in a certain manner therein provided, upon the 
repeal of the statute the authority to punish would be en- 
tirely taken away; that is, the authority being derived 
from the statute, upon its unconditional repeal the power 
‘ceases. But does this rule apply where in fact the statute 
has not been repealed? There would seem to bea material 
difference between repealing a statute and leaving nothing 
in its place, and simply repealing it so far as to avoid an 
apparent conflict between the original and amended sections 
of theact. In the one case the power would be entirely gone, 
while in the other no instant of time had passed between 
the repeal of the old act and the taking effect of the 
new. 

The repealing act re-enacts the provisions of the old 
statute in its very language in all respects, except in reduc- 
ing the imprisonment. We hold, therefore, that where the 
re-enactment is in the words of the old statute, and was 
evidently intended to continue in force the uninterrupted 
operation of such statute, that the new act or amendment 
is a mere continuation of the former act, and is not in a 
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proper sense a repeal. State v. McCall, 9 Neb., 203. Full- 
erton v. Spring, 3 Wis., 671. Wright v. Oakley, 5 Met., 
406. The demurrer should have been overruled. 


THE other judges concur. 


Evuis T. HARTLEY, PLAINTIFF IN ERROR, V. JOHN P. 
Dorr & Co., DEFENDANTS IN ERROR. 


1. Finding of Court: NEWTRIAL. A finding of the lower court 
will not be set aside and a new trial granted on the ground of a 
want of sufficient evidence to support it unless the want is so 
great as to show that the finding is manifestly wrong. 


QUESTIONS OF FACT. In cases tried to the court without 
a jury, the finding on questions of fact is entitled to the same 
respect in the supreme court as would be accorded to the verdict 
of a jury under like circumstances. Cheney v. Eberhardt, 8 
Neb., 423. 


Error to the district court for Lancaster county. Ac- 
tion to recover $67.50 as commission on sale of a lot in 
city of Lincoln. Tried below before Pounn, J. 


Lamb, Ricketts & Wilson, for plaintiff in error, 
L. W. Billingsley, for defendants in error. 
REESE, J. 


The only question presented in this case is, the sufficiency 
of the evidence to sustain the finding and judgment of the 
district court. 

The cause was tried to the court without the intervention 
of a jury, and it has been held by this court that in such 
case the findings of the court are entitled to the same weight 
as a verdict of a jury, and will not be set aside on the 
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ground of an erroneous finding, unless it is clear that such 
?y the case. Seymour v. Street, 5 Neb., 89. See also Mer- 
rick v. Boury, 4 Ohio State, 60. A mere difference of 
opinion between the court which tried the case and this 
court will not warrant the setting aside of the finding of 
the trial court and ordering a new trial, the correct rule 
being as stated in Seymour v. Street, supra, that if the ver- 
dict or finding is clearly wrong it should be set aside, oth- 
erwise not. 

There is a conflict in the testimony in this case, but there 
is sufficient on the part of plaintiff to sustain the finding. 
The action was for commission alleged to be due a real es- 
tate broker, growing out of a sale of real estate. While 
the case is not a satisfactory one, and might have been de- 
cided otherwise, yet there is sufficient to sustain the finding 
of the court that Bittenbender, the purchaser, applied to 
Brown to ascertain if the property was for sale, and that 
Brown referred him to defendant in error, who was the 
agent of plaintiff in error, and that through the efforts of 
defendant in error the property was finally sold, although 
sold by Brown. 

A new trial will not be granted by the supreme court on 
the ground of a want of sufficient evidence to support the 
finding, unless the want is so great as to show that the ver- 
dict is manifestly wrong. Potvin v. Curran & Chase, 13 
Neb., 302. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


3 


THE other judges concur. 
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CHARLES O. SWAN, APPELLEE, V. Matrine M. Swan 
APPELLANT. 


1. Witness: EXAMINATION IN CHIEF. The method of examin- 
ing witnesses by the use of leading and suggestive questions is 
not to be encouraged by the courts. 


2. Divorce: INSUFFICIENT EVIDENCE. The evidence in this case 
examined, and Held, Not sufficient to sustain a decree for divorce. 


3. SHOULD ONLY BE GRANTED IN MERITORIOUS CASES. A 
decree of divorce should not be granted for light and trivial 
causes, but every party seeking a decree of divorce should be 
required to bring himself clearly within the provisions of the 
statute. 

4. ABANDONMENT. To sustain an action for divorce on 


the ground of abandonment, an intent to desert or abandon the 
plaintiff must actually exist in the mind of the defendant. 


AppeaL from Buffalo county. Heard below before 
GasLyy, J. 


E. C. Calkins, for appellant. 
A. H. Conner, for appellee. 
REESE, J. 


The plaintiff filed his petition for divorce in the distrite 
court of Buffalo county, alleging willful abandonment by 
the defendant. The defendant answered, denying any 
abandonment and presented a cross petition for divorce and 
alimony, alleging abandonment by the plaintiff. To this 
answer no reply was filed. A trial was had to the court, 
and a decree of divorce was rendered in favor of the plain- 
tiff. The defendant appeals, and insists that the finding 
of the court that the defendant abandoned the plaintiff is 
against the weight of evidence, and that the decree should 
have been in favor of the defendant. 
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From a careful examination of the evidence adduced om 
the trial we are of the opinion that there is not sufficient 
evidence to sustain a decree in favor of either party. As 
the finding was against the defendant, which was correct, 
‘we will briefly notice the evidence adduced on the part of 
the plaintiff. In this connection we notice, also, the man- 
ner in which the testimony was presented to the court. 
For this purpose, as well as to show the force, or rather 
want of force of the plaintiff’s testimony, we quote the ex- 
amination in chief entire of the plaintiff when called to the 
witness stand the first time to testify in his own behalf: 

Q. You are the plaintiff in this case? 

A. Yes, sir. 

Q. State whether you were married on or about the 
nineteenth of February, 1878? 

A. Iwas. 

Q. To the defendant here? 

A. Yes, sir. 

Q. State whether or not on or about the second day of 
November, 1879, she left you? 

A. She did. 

Q. Do you know where she went to? 

A. ‘She went to Dakota territory. 

Q. State if ever since that time she has ever remained 
away from you against your consent? You have been 
willing to keep her if she would come and live with you? 

A. Yes, sir. 

Q. State if she has gone out there and stayed out there 
of her own will? 


A. Yes, sir. 
Q. You are not in business now? 
A. No, sir. 


-Q. Have you got any means of your own? 
A. No, sir, I have not. 
The witness was then turned over to the defendant's 
counsel for cross-examination, 
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We deem it proper here to say that, in our opinion, this- 
manner of examining a witness, especially when testifying. 
in chief in his own behalf, cannot be too. severely con-- 
demned. It violates almost every rule laid. down by law 
writers for the examination in chief of witnesses, and al-- 
most destroys the force of what the witness does testify to,. 
as nearly every answer given by the witness is.simply his. 
assent to the propositions contained in the interrogatory.. 

“The marriage relation should not be severed for slight 
and trivial causes. A party seeking a divorce should be 
required to bring his case clearly within the provisions of ' 
the statute. If he does so he is entitled. to a divorce. If. 
he fails to do this his action should be dismissed.” Broth- 
erton v. Brotherton, 12 Neb., 74. Applying this rule to. 
the case at bar it is very apparent that no. divorce should. 
have been granted. 

The evidence shows that soon after the’ marriage the- 
plaintiff went to the home of the defendant to live, and on. 
a certain occasion became violently sick.. His wife caused: 
a physician to be called. After he partially recovered, his. 
father went to the house where he resided and removed 
him to his own home, but nothing was said about his wife- 
accompanying him. The flimsy pretext is made that he- 
was poisoned by his mother-in-law, but the testimony 
wholly fails to.establish anything of the kind. The de- 
fendant continued to reside with her mother.in the same. 
town in which the plaintiff resided, and in the course of a. 
few months after he went away she gave birth to a child. 
The plaintiff paid for the services of the physician who. 
treated her in her confinement, but gave her no further at-. 
tention, although she was in circumstances bordering on. 
destitution. No nurse was procured. for her. by him, nor: 
any suitable clothing for herself or child. It is true he- 
testified that he had procured a home for her and she would 
not leave her mother and live with him; but it.is also true: 
that his testimony on this point is very*unsatisfactory. It. 
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simply amounts to a statement that he could get a house if 
she would come. No steps were taken to prepare a home 
for her, and in fact the proof shows that he had sold his 
furniture to his father about the time it was taken away 
from her, when he left her house. The testimony estab- 
lishes the fact that the defendant was willing to live with 
him at all times, if he would provide a home and support 
for her. But that he has never done. ‘One witness testi- 
fies that after the defendant had gone to reside with her 
mother, who had removed to Dakota after the separation, 
she visited her, and on her return brought a message from 
the defendant to the plaintiff that “if he would provide a 
home ever so humble she would come and live with him ;” 
and in his testimony he admits receiving the message as 
testified to by the witness, but simply says, ‘‘She did not 
come.” The testimony throughout fails to show any intent 
on the part of the defendant to abandon the plaintiff. She 
did not leave the neighborhood in which he resided until 
after her parents had gone, and when she found it neces- 
sary to go to them the plaintiff went to the depot with her, 
and she informed him that she was ready to live with him 
as soon as he procured a place for her. 

It is claimed that certain remarks made by the defend- 
ant show that she did not intend to live with the plaintiff. 
One witness testifies that she stated at one time “that when 
her father got money enough her mother was going to 
Deadwood, and she was going with her, and no man could 
stand between her and her mother.” Another says she 
said “that she would not stick to Charlie Swan, and that 
she would not leave her mother for the best man that ever 
lived.” The witness who testified to the first of the above 
statements is the father of the plaintiff, but this evidence 
was stricken out by the court and is not before us. The 
other statement is denied by the defendant. Weattach no 
importance to this declaration, if true. The circumstances 
under which the remark was made are in doubt, and it is 
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not unreasonable to suppose that the witness who testified 
to the fact was not the person of whom the defendant would 
make a confidant, and to whom she would expose the se- 
crets of her own mind upon the subject of her domestic 
troubles. 

To sustain this action, an intent to desert or abandon the 
plaintiff must actually exist in the mind of the defendant, 
and the marital relation of the parties must cease. 1 Bishop 
on Marriage and Divorce, § 777. The distance the parties 
may remove from each other is not material. Maxwell’s 
Pleading and Practice, p. 657. The testimony in the case 
does not fill these requirements. 

The decree of the district court is vacated, the decision 
“ yeversed, and the cause is dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Tuer State oF NEBRASKA, EX REL, CHARLES J. NoBEs, 
PLAINTIFF, V. JOHN WALLICHS, AUDITOR, DEFEND- 
ANT. 


1, Appropriation of Public Money. The auditor of public 
accounts has no authority to draw his warrant upon the state 
treasury for money except in pursuance of aspecific appropriation 
made by law. 


The act of Feb’y 28, 1883, entitled ‘‘ An act making ap- 
propriations for the current expenses of the state government,’ 
etc:, does not appropriate any money for the purpose of return- 
ing prisoners from the penitentiary to the counties in which they 
were convicted, for retrial. 


$ Compensation: SALARY TO COVER. The warden or other 
officers of the penitentiary drawing a salary from the state are 
not entitled to any increase of compensation for services imposed 
by law in returning prisoners for retrial. 
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ReEEsE, J. 


This is an application to this court, in the exercise of its 
original jurisdiction, by the warden of the penitentiary for 
a writ of mandamus to the state auditor to compel him to 
draw his warrant on the state treasury for the sum of $66.30, 
being the alleged expenses of returning two prisoners to: 
the county jail of Adams county for retrial. To the ap- 
plication the respondent filed a general demurrer, upon the 
ground that the application fails to state facts sufficient to. 
entitle the relator to the writ. 

Section 514 of the criminal code makes it the duty of the 
warden of the penitentiary, in case a new trial of a convict 
be ordered, to forthwith cause the defendant to be taken 
and conducted to the county jail in the county where he 
was convicted, and there be delivered to the keeper of said 
jail. That being his duty, and the demurrer having ad- 
mitted the facts alleged in the application for the writ, the 
only question requiring our present attention is, whether: 
or not there has been an appropriation of the necessary 
funds to pay this expense. 

Section 22 of article III. of the constitution of this state 
provides that, “No money shall be drawn from the treas- 
ury except in pursuance of a specific appropriation made’ 
by law.” It is claimed by the relator that the appropria- 
tion has been made in the item of “ Fugitives from justice, 
rewards, sheriffs’ fees, etc.,” found in the miscellaneous ap- 
propriations on page 362 of the session laws of 1883, and 
contained in “An act making appropriations for the cur- 
rent expenses of the state government for the years ending 
March 31st, 1884, and March 31st, 1885, and to pay mis- 
cellaneous items of indebtedness owing by the state of Ne- 
braska,” approved February 28, 1883. We think it clear 
that the apprepriation fails to cover cases of this kind, and 
that the auditor can issue the warrant only in case of a 
é specific appropriation” being made to pay the expense, 
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This being the view of the court, it is apparent that, the 
relator is not entitled to the relief sought, and the demur- 
rer must be sustained. 

While the foregoing may be sufficient to dispose of the 
question directly before the court, yet it is thought proper 
to call attention to the further consideration that section 
twelve on page 508, Compiled Statutes, fixes the salary of 
the warden at $1,500, and that it being made his duty by 
law to return convicts for retrial, the only compensation. 
which can be allowed him is the reimbursement of money 
actually and necessarily paid out by him in such return, 
and that no person, whether warden or guard, in the em- 
ployment of the state at a fixed compensation or salary can: 
be allowed any per diem or compensation for making the 
return of the persons so to be returned. 

All the judges concur and the writ is 


DENIED. 
C. J. Dilworth, for the relator. 


Isaac Powers, Jr., Attorney General, for the respondent. 


SanrorD L. STURTEVANT ET AL., PLAINTIFFS IN ERROR, ~ 
v. THE State or NEBRASKA, EX REL. ANsoN L. 
HavEns, DEFENDANT IN ERROR. 

° 

1, Infant: custopy or. Where an infant child, eight months of 
age, is in the custody of its grandparents, its mother being dead, 
and it appearing that it would be more for the benefit of the in- 
fant to remain with them than to be put under the care of the 
father, the court will refuse to direct the infant to be delivered: 
to him. 

2. Interest of Child only to be Considered. In such a con- 
troversy for the custody of the child the order of the court should 
be made with a single reference to the best interests of such. 
child. 
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Error to the district court for Merrick county. Tried 
below before Post, J. 


W. HZ. Munger, James G. Reeder, and George D. Mei- 
klejohn, for plaintiffs in error. 


Harwood, Ames & Kelly and Ewing & Reinoehl, for de- 
fendant in error. 


REESE, J. 


This cause originated in the district court of Merrick 
county, where the defendant in error sued out a writ of 
habeas corpus for the purpose of procuring the custody of 
Ella Nettie Havens, his infant child, who was in the cus- 
tody of the plaintiffs in error. A trial was had, and the 
court having stated its findings of fact and conclusions of 
law, and entered judgment against the plaintiffs in error, 
the case is brought into this court for review. 

The findings of fact are as follows: 

“1. Thesaid Ella Nettie Havens, the child named in 
said writ, is the infant daughter of the relator and the . 
grandchild of the respondents; that said child was born in 
Central City, Merrick county, Nebraska, on the twenty- 
sixth day of December, 1882, and is now eight months of 
age, and that the mother of said child, who was the wife of 
the relator and the daughter of the respondents, died on 
the sixth day of January, 1883, her death being caused by 
blood poisoning occasioned by the birth of said child. 

“2. The relator isa man in every way well qualified 
and able to have and exercise the care and custody of said 
child; that he is possessed of ample means to raise, edu- 
cate, and provide for her, and has procured a nurse to assist 
in the care and education of said child who is in every way 
well qualified and fitted for said trust. 

“3. The respondents are also proper persons to have 
the care and education of said child; they have a suitable 
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home and are qualified and possessed of ample means 
and well fitted to nurse, educate, and care for her, and are 
desirous of raising and educating said child out of their 
own means, and are now greatly attached to her. ~ 

“4, During the last sickness of the relator’s wife, and 
a few days before her death, and when said deceased as 
well as the relator and respondents expected her death soon 
to occur, the said wife asked the respondent S. L. Sturte- 
vant to take said child and raise and care for it in all re- 
spects as his own; that said respondent agreed so to do, and 
answered said request in the affirmative; that the relator 
was present at said conversation and did not assent to or 
dissent from said proposition, but remained silent. 

“5, The day following the funeral of the relator’s wife 
respondents took said child, in good faith, with the knowl- 
edge and consent of the relator, from Central City to their 
home in Nance county, the relator at said time not being 
prepared to nurse or care for said child in his own house. 

“6, That in taking said child to their home respond- 
ents claim to have acted upon the said request of the relat- 
or’s wife. 

“7, That said relator visited said child at the home of 
the respondents three different times between the eighth 
day of January, 1888, and the fifteenth day of April, 1883, 
but did not demand said child from respondents at any of 
said times. 

“8, That about the fifteenth day of April, 1883, being 
in poor health and distressed in mind on account of the 
death of his wife, with the knowledge and by the advice 
of respondents said relator went east on a visit and did not 
return until June 18th, 1883, and a few days thereafter, 
to-wit, on the nineteenth day of June, 1883, he demanded 
said child from the respondents, who refused and have ever 
since refused to deliver her to the relator, but on the con~ 
trary have, ever since said date, detained said child contrary 
to the wish and demand of the relator. 
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“9, That the value of the respondents’ services and 
money expended in caring for said child since January 8, 
1883, is $10 per week. 

“10, That said relator is twenty-three years old and 
has no other children and no one depending upon him, and 
the respondents are both about forty-two years of age and 
have two daughters now living.” 

Conclusions of law: 

“1. Said child, Ella Nettie Havens, is wrongfully and 
unlawfully restrained of her liberty by the respondents, 8. 
L. Sturtevant and Hannah Sturtevant. 

“2. The relator, Anson L. Havens, is entitled to the 
care, custody, companionship, and education .of said Ella 
Nettie Havens.” 

The evidence is not preserved in the transcript, and the 
only question to be considered by the court is, whether or 
not the conclusions of law are sustained by the findings of 
fact. 

Were the question of the right of the father the only 
question to be considered, we should, perhaps, coincide with 
the conclusions of law as stated by the district court. It 
is true this legal right was at one time, in the early history 
of our jurisprudence, fully recognized both hy the courts of 
England and of this country; and it is, in part, made the 
law of this state by section 6, chapter 34 of the Compiled 
Statutes, which provides that, ‘The father of the minor, if 
living, and in case of his decease, the mother, while she 
remains unmarried, being themselves respectively compe- 
tent to transact their own business, and not otherwise un- 
suitable, shall be entitled to the custody of the person of 
the minor and to care for his education.” 

Were this section alone to determine the rights of the 
parties,.and were the rule here laid down an inflexible one, 
it would not only decide this case in favor of the defend- 
ant in error, but in a proper case it would deprive the 
mother of the control or education of her children, upon. 
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the decease of the father and her remarriage, without any 
reference to the best interests of the children, and in that 
case it might be conceded that shé was in every other re- 
spect worthy and qualified, that she had ample means and 
was greatly attached to her children, and her remarriage 
might place them. in a better condition, morally, socially, 
‘and financially; and yet this section of the statute, if strictly 
followed by the courts, would override every consideration 
of the welfare of her children, take them from her and 
place them in the hands of strangers. Such could not have 
been the intention of the legislature which passed this sec- 
tion of the law. It is true that this section is declarative 
of the law in its general sense, but we cannot agree with 
the defendant’s counsel and decide the cause upon the rule 
there laid down, unaided by recent judicial decisions or the 
circumstances of the case. But rather, taking our statute 
as a general guide, we will look to the particular necessi- 
ties of the case and give our special attention to the best 
interests of the child about whom this unfortunate contro- 
versy: has arisen. 

In Schouler’s Domestic Relations, section 248, it is said 
that, ‘“The American rule is not, however, one of fixed and 
determined principles. Much must be left to the peculiar 
‘surroundings of each case.’ And see also Cook v. Cook, 1 
Barb., Ch. 639. Daily v. Daily, Wright, 514. “The pri- 
mary object of the American decisions is to secure the wel- 
fare of the child and not the special claims of one or the 
-other parent,” and “the cardinal principle relative to such 
matters is to regard the benefit of the infant, to make the 
welfare of the child paramount to either parent.” Id. 

In The United States v. Green, 3 Mason, 382, Judge 
‘Story uses the following Janguage: “It is an entire mis- 
‘take to suppose that the court is bound to deliver over the 
infant to its father, or that the latter has an absolute vested 
right in the custody” of such infant. 

In the case of Gishwiler v. Dodez,'4 Ohio State. 617. the 
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supreme court of Ohio has held that “whatever difference 
of opinion may have obtained upon other points of this in- 
teresting and important subject, it is universally agreed 
that neither of the parents has any rights that can be made 
to conflict with the welfare of the child, and that the order 
of the court should be made with a single reference to its 
best interests.”” 

In re Margaret Eliza Waldron, 13 Johnson, 419, it is 
said: “From the affidavits which have been laid before the 
court, little doubt can be entertained that it will be more 
for the benefit of the child to remain with her grandparents 
than to be put under the care and custody of her father; 
and if this court has any discretion in such case it will no 
doubt be discreetly exercised by permitting the child to re- 
main where she is.” The motion for the writ was denied. 
See also Corrie v. Corrie, 42 Mich., 509. 

From a careful examination of the authorities at our 
command we think the prevailing rule in this country may 
be briefly stated to be, that in controversies similar to this, 
especially where the infant is of the tender age of the one 
contended for, the court will consider only the best interest 
of the child, and make such order for its custody as will be 
for its welfare, without any reference to the wishes of the 
parties. 

Applying this rule to this case we are forced to the con- 
clusion that the conclusions of law as stated by the district 
court are not sustained by the findings of fact, and that the 
judgment of the court should have been in favor of the 
plaintiffs in error. 

It is no doubt true that the defendant in error is greatly 
attached to this child, and the facts as found by the court 
show that he is in every respect a suitable person to have 
its care and custody. But when we consider his age and 
want of experience, we are driven to the conclusion that, 
personally he could not care for the wants of a child so 
young and helpless. ‘True he has means and has employed 


JANUARY TERM, 1884. 465 


Swan v. Huse & Son. 


a suitable nurse, yet so far as we are informed this nurse is 
a stranger to the child, and of course does not feel that 
personal interest in its welfare as would be felt by a near 
relative. The grandparents have had the custody of the 
child since its birth, are greatly attached to it, have ample 
means to provide for its wants, and have the judgment and 
experience so essentially necessary in rearing a child of its 
age. 

It seems'to us no further reasoning is necessary to con- 
vince anyone that it is better for the child to remain where 
it is until such time as its age and condition will justify the 
father in assuming its custody. 

It is scarcely necessary to notice the contract which is 
alleged to have been made prior to the death of the wife of 
the defendant. in error. Whatever influence this should 
have upon the action of the parties, as viewed from a moral 
standpoint, we are not inclined to give it any consideration 
at this time as affecting the duty of the court with refer- 
ence to the present interests of the child, 

The judgment of the district court is reversed, and the 
relation dismissed. 


REVERSED AND DISMISSED. 


THE other judges concur, 


J. H. SWAN, PLAINTIFF IN ERROR, V. Wat. Huse & Son,. 
DEFENDANTS IN ERROR. 


Fees of Printer Publishing Legal Notice. A printer pub- 
lishing a notice required to be published by section 23 of the. 
revenue law, is entitled to such compensation therefor as may 
be agreed upon by such printer and the person desiring such 
publication. If no compensation has been agreed upon, them 
such ptinter is entitled to a fair compensation for such printing. 
and publication, to be alleged and proved as in other cases, 
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Error to the district court for Dixon county. Heard 
ibelow before BARNEs, J. 


J. H.-Swan, for plaintiff in error. 


'Gantt-& Norris, for defendants in error. 


Coss, Cu. J. 


This cause was submitted to the district court upon a 
‘stipulation of facts, which is set out in the following words: 

“William Huse & Son claim to recover cf J. H. Swan 
$95 for services rendered to the said J. H. Swan, at his 
wequest, in printing in the Northern Nebraska Journal, a 
paper printed in Dixon county, Neb., the following de- 
-scribed notices of purchase of town lots in the village of 
Ponca, Dixon county, Nebraska, at tax sale under the pro- 
‘visions of section 123 of the revenue laws of 1879, said 
‘notices being as follows: 

“NOTICE OF PUBLICATION AT TAX SALE. 

“Notice is hereby given that on the first day of Novem- 
ber, A.D. 1880, each of the following described lots or par- 
cels of land, to-wit: [Here follow ninety-five descriptions of 
lots, all in the town of Ponca, in the county of Dixon, state 
of Nebraska], taxed in the name of the Nebraska Tand and © 
Town Lot Company, and were duly and separately sold by 
the treasurer of Dixon county, state of Nebraska, in the 
manner provided by law, for the delinquent taxes on each 
thereof for the year 1879, and each of the same was then 
purchased by the undersigned, J. H. Swan, for said taxes, 
and that the time for redemption will expire thereon on the 
first day of November, A.D. 1882, unless sooner redeemed 
-according to law. 

“There being no special contract between the parties as 
‘to the price to be paid for the printing of said notices, the 
‘said Wm. Huse & Son claim that they are entitled to re- 
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cover for said services the sum of $1 for each lot or de- 
scription in said notice contained, and amounting to the 
sum of $95. None of the admissions herein are to affect 
either party or to be used except for the purpose of this 
submission. 

“The questions desired to be submitted are as follows: 

“Whether the said William Huse & Son are entitled to 
recover, under section 125 of the revenue laws of 1879, the 
sum of $1 for each lot or description contained in said no- 
tice and amounting to the sum of $95, or under the statute 
allowing $1 per square for legal advertising, in which case 
the services would amount to $9. Said William Huse & 
Son to recover costs in case it is decided that they recover 
under section 125, and said J. H. Swan to recover costs in 
case it is decided that it is to be governed by statute fixing 
fees for legal notices at $1 per square; each party reserving 
the right to appeal or to prosecute petition in error. Judg- 
ment to be entered in said case at chambers, and to be valid 
and binding to both parties thereto unless reversed on error 
or appeal.” 

Upon such submission the district court rendered judg- 
ment in favor of the defendants in error against the plain- 
tiff in error for ninety-four (94) dollars and costs. 

The following provisions of the statute are applicable to 
the question raised by this record: 

Section 123 of the revenue law provides that: ‘“ Hereaf- 
ter no purchaser or assignee of such purchaser of any land, 
’ town or city lot, at any sale of lands or lots for taxes or 
special assessments due either to the state or any county or 
any incorporated town or city within the same, or at any 
sale for taxes:or levies authorized by the laws of this state, 
shall be entitled to a deed for the lands or lots so pur- 
chased, until the following conditions have been complied 
with, to-wit:- Such purchaser or assignee shall serve or 
cause to be served a written or printed or: partly written 
and partly printed notice of such purchase on every person 
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in actual possession or occupancy of such land or lot, and 
also the person in whose name the same was taxed or spe- 
cially assessed, if upon diligent inquiry he can be found in 
the county, at least three months before the expiration of 
the time of redemption on such sale, in which notice he 
shall state when he purchased the laad or lot, in whose 
name taxed, the description of the land or lot he has pur- 
chased, for what year taxed or specially assessed, and when 
the time of redemption will expire. If no person is in ac- 
tual possession or occupancy of such land or lot, and the 
person in whose name the same was taxed or specially as- 
sessed, upon diligent inquiry, cannot be found in the county, 
then such person or his assignee shail publish such notice 
in some newspaper printed in such county,” 

Section 124 provides: ‘That every such purchaser or 
assignee, by himself or agent, shall, before he shall be en- 
titled to a deed, make an affidavit of his having complied 
with the conditions of the foregoing section, stating partic- 
ularly the facts relied on as such compliance, which affida- 
vit shall be delivered to the person authorized by law to 
execute such tax deed to be by such officer entered on the 
records of his office,” etc. 

Section 125 provides that: “In case any person shall be 
compelled to publish such notice in a newspaper, then be- 
fore any person who may havea right to redeem such lands 
or lots from such sale shall be permitted to redeem, he shall 
pay the officer or person who by law is authorized to re- . 
ceive such redemption money the amount paid for printer’s 
fee for publishing such notice, for the use of the person 
compelled to publish such notice as aforesaid. The fee for 
such publication shall not excéed $1 for each tract or lot 
contained in such notice.” 

The one dollar here mentioned is not prescribed as the 
fee to which the printer shall be entitled, but is only a lim- 
itation upon the amount which the owner of the lot or land 
shall be compelled to pay, in addition to other moneys, as 
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a condition precedent to the redemption of the land. No 
printer is obliged to publish such notice for this fee. The 
purchaser of the land sold at tax sale, desiring to acquire 
the title, is in certain cases compelled to procure the publi- 
cation of such notice. He may specially bargain for such 
publication at such price as may be agreed upon; if for 
less than one dollar per lot or tract, he would nevertheless 
be entitled to receive that from the person redeeming; if 
he is obliged to pay more he will necessarily lose the excess 
which he is obliged to pay above one dollar per tract or 
lot; and if he fails to. make a special contract with the 
printer, the printer would be entitled to recover from him 
for such printing upon the quantum meruit, to be proved 
as in other cases, of services rendered; and such amount 
would, to no extent whatever, be governed by the provi- 
sion of law above quoted. Whether it would be controlled 
by any other clause of the statute, prescribing a rate of 
printer’s fees generally, it is not necessary to decide in this 
case. ; 

The judgment of the district court is reversed, and the 
case remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED. 


THE other judges concur. 


J. R. HENDRIX, PLAINTIFF IN ERROR, V. GreorGE H. 
BoeGs ET AL., DEFENDANTS IN ERROR. 


1. Wills. The probate of a will and the issuing of letters testa- 
mentary are prima facie evidence of the death of the testator. 


2. Taxes: REDEMPTION FROM TAX SALE: NOTICE. Notice of 
the time when the redemption of lands from tax sale will expire 
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must be given by the tax purchaser or his assignee before the 
expiration of the time to redeem, 


: DEED: SEAL. Where the law requires @ tax deed to. 
be executed under the seal of the county treasurer, ascroll is not 
sufficient. 


Error to the district court for Sarpy county. Tried 
below before NEVILLE, J. 


Congdon, Clarkson & Hunt, for plaintiff in error, cited :. 
2 Wharton’s Ev., § 1278. Ins. Co. v. Tisdale, 91 U. S.,. 
238. Carroll v. Carroll, 60 N. Y., 123. Carver v. Jack- 
son, 4 Peters, 1, 83. Jones v. Sherman, 56 Miss., 599. 
Miller v. Hurford, 13 Neb., 13. Haller v. Blaco (dissent-- 
ing opinion), 10 Neb., 40. 


W. J. Connell, for defendants in error, cited: Taylor v.. 
Courtnay, ante p.190. 1 Greenleaf Ev., §550. 38 Wash. 
Real Prop., 684. Newman v. Jenkins, 10 Pick., 516. 
Cunningham v. Smith, 70 Penn. State, 450. Tisdall v.. 
Ins. Co., 28 Iowa, 12. 


MaxweE Lt, J. 


This is an action of ejectment brought by Boggs against 
Hendrix to recover the possession of certain real estate im 
Sarpy county. Hendrix in his answer claims the land 
under a tax deed dated April 24th, 1877, and possession 
thereunder for more than three years. On the trial of the. 
cause, however, no such deed was offered in evidence, but 
one dated January 25th, 1881, upon a sale which took 
place on the sixth of November, 1878. The deed was ex-- 
eluded, and judgment entered in favor of Boggs. 

The errors relied upon in the brief of the plaintiff will 
be considered in their order: 

Ist. Boggs claims title to the premises through a deed’ 
from William Dorsheimer and wife and Elizabeth Clifton,. 
heirs and devisees of one Philip Dorsheimer, who resided: 
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in Erie county, New York, and where what purports to 
be his last will, devising said real estate to William Dor- 


sheimer e¢ al., was admitted to probate. This will was. 
afterwards admitted to probate in Sarpy county, and a copy. - 


thereof introduced in evidence. 


It is claimed that this was error, without proof. of the . 
death of Philip Dorsheimer. There seems tobe a conflict: 


in the authorities, in this country at least, as to proof of. 


the death by letters of administration. To-some extent: 
this conflict may be explained by the difference in the pro- . 
cedure at common law and under statutes. At common | 


law the will itself is the primary evidence as to lands; there- 


fore if there are several executors, though some of them are . 
minors or have not proved the will, still all must join in, 


an action. 3 Wash. R. P., 684. 


But under our statute executors derive their title and - 


authority from the letters testamentary, and only such as 


have taken out letters can join in an action—in other - 


words, have the right to act as executors. In order to 
authorize a court to grant letters testamentary, a, petition 


must be presented to it, alleging, among other things, the . 


death of the testator, and the court before admitting the 


will to probate must so find. This is sufficient in the ab- - 
sence of any opposing proof. 1 Greenleaf Ev., § 550, and . 
cases cited. ‘The will was therefore properly admitted im. 


evidence. 


2. It is claimed that the court erred in sustaining the . 
objections to the tax deed. There are fourteen of these, | 
but two of which will be noticed, as they are fatal to the . 


validity of the deed. First, That no proof was offered 


showing that notice had been given: to- occupants of the . 


lands of the time when the redemption would expire.. 


Sec. 3, art. IX. of the constitution, provides: “That occu-_ 


pants shall in all cases be served with personal notice before... 
the time for redemption expires.” This provision is manda- . 
tory, and applies to all sales which took place after the con- . 
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stitution of 1875 took effect. And it devolves on the pur- 
chaser at tax sale or his assiguee to give the notice. The 
statute of 1879 makes the tax deed, in the form provided 
by statute, evidence of the service of notice or publication. 
But the deed in question does not state that the holder of 
the certificate has complied with the laws of the state to 
entitle him to a deed, or words to that effect, therefore the 
proof that notice was duly given devolves on him. The 
notice to be effectual, also, to entitle a party to a deed, must 
be given before the time to redeem expires. Neither of 
these facts appear, and the failure is fatal to the tax deed. 
The statute also requires the treasurer to execute the deed 
under his seal. This is not a seroll but the seal of his of- 
fice. No seal was attached to the deed in this case. The 
plaintiff is entitled to foreclose his lien for taxes, but as he 
has not sought that relief in this case it cannot be granted. 

There is no error in the record and the judgment is 


affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Tur State or NEBRASKA, PLAINTIFF IN ERROR, V. 
STEPHEN SINNOTT, DEFENDANT IN ERROR. 


Liquors: SALE ON SUNDAY. Persons who shall sell or give away 
any malt, spirituous, or vinous liquors on the day of any general 
or special election, or at any time during the first day of the 
week, commonly called Sunday, may be punished therefor to 
the extent provided in section 14, chapter 50, Compiled Statutes, 
by indictment. 


Bru of exceptions from Dakota county, Barnes, J., 
presiding, brought to this court under the provisions of 
section 515, criminal code. : 
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Wilbur F. Bryant, for the State, cited: U.S. v. Bough, 
‘6 McLean, 277. State v. Fletcher, 5 N.H., 257. Rex v. 
Robison, 2 Burrows, 799. 


Coss, Cu. J. 


The defendant in error was indicted for selling liquors 
on Sunday. He demurred to the indictment. His de- 
murrer was sustained by the district court and the defend- 
aut discharged. The cause is brought to this court by the 
district attorney on behalf of the people of the state for the 
purpose of settling the law of the case. 

The indictment charges that Stephen Sinnott, lat of the 
county aforesaid, on the first day of April in the year of 
our Lord one thousand eight hundred and eighty-three, in 
the county of Dakota, Nebraska, aforesaid, unlawfully 
and knowingly did sell for money, to-wit, ten cents, a cer- 
tain spirituous liquor, to-wit, whiskey, during the first day 
of the week, commonly called Sunday, to one Benjamin 
Sawyer, then and there being, ete. 

The indictment was found under the provisions of sec- 
tion 14 of chapter 50 of the Compiled Statutes, which reads 
as follows: “Every person who shall sell or give away any 
malt, spirituous, and vinous liquors on the day of any gen- 
eral or special election, or at any time during the first day 
of the week, commonly called Sunday, shall forfeit and 
pay for every such offense the sum of one hundred dollars.” 

The question presented for our consideration and deci- 
sion is: Can this law be enforced by indictment? 

T have long understood the two following propositions to 
be well settled : 

1. Where a statute creates an offense or declares a pen- 
alty or forfeiture, and also provides a method of punish- 
ing such offense or of enforcing such penalty or forfeiture, 
such method is exclusive of all others. 

2. Where a statute creates an offense or declares a pen-- 
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alty or forfeiture, but provides no method of punishing 
such offense, or of enforcing such penalty or forfeiture, the 
same may be punished or enforced by indictment. Bish. 
on Stat. Crimes, § 250. 

The section above quoted both creates an offense and de- 
clares a penalty and forfeiture. But it contains no provi- 
sion for.the punishment of the one or the enforcement of 
the other. 

It may be said that as all penalties and forfeitures are 
declared by the constitution to belong to the school fund, 
that it is the duty of some officer or conservator of such 
fund to coJlect for such fund all moneys forfeited thereto 
by violations of the statute now under consideration, and 
that therefore, as the statute may be enforced by civil pro- 
cess, that remedy must be deemed to be exclusive of any 
other. I know of no rule of construction that necessarily 
leads to this result. Besides, every person of observation 
knows that the law has not been and will not be enforced 
by civil process; and it should be borne in mind that the 
object of this statute was not to replenish the school fund. 
That it may do so is a mere incident resulting from one of 
a series of provisions of very doubtful merit, in my opin- 
ion, which seem to make the conservators and beneficiaries. 
of the school fund the gainers by the violation of nearly 
every law for the protection of the public morals. 

The object of this statute is to preserve the purity of the 
ballot box, so far as the law applies to election days, and 
so far as it applies to “the first day of the week commonly 
called Sunday,” to preserve from desecration “the Ameri-. 
can Sabbath,” an institution to which, perhaps beyond all 
- others, we owe whatever is good of our national character. 
Beside these considerations the acquisition of a few dollars. 
to our already munificently endowed school fund becomes 
a matter of the merest insignificance. And it is to con- 
serve such purposes as these that the grand jury system is 
refained and held to be still necessary under our form of 
government. 
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I do not base this opinion so much upon adjudicated 
cases as upon the evident intent and meaning of the statute: 
and considerations necessary to its enforcement. But this 
view is nevertheless sustained by cases from courts of high 
authority cited by counsel for plaintiff in error, but one of" 
which will be examined. The case of the United States v. 
James Bough, 6 McLean, 277, arose upon a federal stat- 
ute which provided that, “it shall be unlawful for any 
person to employ or any person to serve as an engineer or 
pilot on any steamboat used for the conveyance of passen- 
gers, who has not procured a license from the inspectors. 
for that purpose;” and it provides that any one violating: 
this provision shall forfeit one hundred dollars for each. 
offense. I quote a portion of the opinion of the court by 
Judge Leavitt: “I suppose, however, that it is hardly a. 
controvertible proposition, that upon the facts alleged in: 
the declaration the defendant could have been prosecuted 
by indictment, although the statute does not authorize it in. 
terms. The statute makes it an offense for any one to em- 
ploy an engineer or pilot on a steamboat or for any person 
to serve in such capacity without a license, and subjects the: 
party offending to a penalty of one hundred dollars. It-is 
silent as to the manner of prosecuting for the penalties, 
except that the forty-first section confers upon an informer: 
a right to sue in debt in any case arising under the statute 
in which a penalty has been incurred. But if no one 
chooses to avail himself of his right, by instituting a suit, 
the guilty person may be proceeded against by indictment. 
In all cases where an act is declared to be unlawful, and a 
punishment or penalty is annexed to the doing of the act, 
it pertains to the sovereignty of the state, through the- 
agency of the judicial department, to punish it by indict- 
ment; and it does not require any express statutory author-- 
ity as the warrant for such a proceeding.” 

I will only add that the office of informer, or person who. 
voluntarily prosecutes in a civil action in the name of the 
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state for a penalty or forfeiture and is entitled to a moiety 
of whatever may be collected by means of such prosecution, 
is well known in the legislation of England and of our 
congress, but is not known to the constitution or laws of 
our state, nor would it be tolerated by the sentiment of our 
people. 

The demurrer in the district court should have been 
overruled and the defendant put upon his trial. 


THE other judges concur. 


‘ 


JoHN SULLIVAN, PLAINTIFF IN ERROR, Vv. GEoRGE L. 
SmirH, AssIGNEE OF HENNIGEN AND ASHTON, DE- 
FENDANT IN ERROR. 


J 


. Assignment: SUBSEQUENT FRAUD. Where a valid assign- 
ment is made for the benefit of creditors, no fraudulent act of the 
assignor after the taking effect of such assignment will vitiate 
it. Nor will a failure on the part of the assignee to account for 
money or property of the assigned estate have that effect. 


POSSESSION OF ASSIGNED ESTATE. It is necessary for 
the assignee to take possession of the assigned estate, but so far 
as the formal act of taking possession is concerned, no stricter 
rule applies than in case of ordinary purchase. A formal deliv- . 
ery of the keys to storehouses, safe, and shops, accompanied by 
® pointing out and surrender of possession of stock in pens, 
horses, harness, wagon, etc., in barns, is sufficient. 


PARTNER MAY EXECUTE. One of two partners, with 
the consent of the other, may convey real estate of the firm by 
an assignment in the name of the firm. 


: CONSENT, WHAT Is. Where one of two partners ab- 
sconds, taking with him the available funds of the firm, leaving 
it insolvent and in the exclusive control of the other partner, 
this will imply consent on the part of the absconding partner to 
any sale, conveyance, or assignment of the partnership property 
by the remaining partner, which may be necessary for the pay- 
ment of partnership debts. 


wa] 
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Error to the district court for Seward county. Tried 
below before GEORGE W. Post, J. 


Hastings & MeGintie, for plaintiff in error, cited: Bur- 
rill on Assignments, 113. Collyer on Partnership, § 394. 
Story, § 101. Hughes v. Ellison, 5 Mo., 463. Holland v. 
Drdke, 29 Ohio State, 441. Heelan v. Hoagland, 10 Neb., 
611. 


D.C. McKillip and John H. Ames, for defendant in 
error, cited: Deckard v. Case, 5 Watts, 24. Kelly v. 
Baker, 2 Hilton, 531. Palmer v. Myers, 43 Barb., 509. 
Rumery v. McCulloch, 54 Wis., 565. National Bank v. 
Sackett, 2 Daly, 395. 


REEsE, J. 


This is an action of replevin instituted by the defendant 
in error, the assignee of Hennigen and Ashton, against the 
plaintiff in error, in the district court of Seward county. 
No replevin bond having been given, the property was re- 
turned to the defendant below, and the action was prose- 
cuted as one for damages, under the provisions of section 
193 of the civil code. The plaintiff in error, being the 
sheriff of Seward county, and having the property in his 
possession under an order of attachment, released it to the 
attachment defendant, but a judgment having been after- 
wards rendered in favor of the plaintiff in the action in 
which the attachment had issued, and an execution having 
been issued, the property was retaken by him, levied upon, 
and sold. The defendant in error claimed said property 
by virtue of an assignment made to him before the levy 
by the firm of Hennigen and Ashton, who were the own- 
ers of the property and were insolvent. By agreement of 
the parties, the cause was referred to E. J. Hainer, Esq., to 
take the testimony and report the facts. A trial was liad 
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before the referee. The facts found by him and reported 
to the district court were, substantially, that on the four- 
teenth day of October, 1880, Peter Hennigen and W. H. 
Ashton were, and had been since January Ist, 1879, en- 
gaged in business as partners, in Seward, in the business of 
pork packing, shipping live stock, and dealing in meats; 
and that on the seventh day of October, 1880, Hennigen, 
without the knowledge or consent of Ashton, absconded, tak- 
ing with him the proceeds of ashipment of hogs, amounting 
to the sum of $4,000, the property of the firm, and leaving 
the firm insolvent, and that he thereafter ceased to act as a 
. member of said firm; that on the fourteenth day of Octo- 
ber, 1880, said firm were possessed of both personal and 
real property, the title to a part of the real estate appear- 
ing of record in the name of Hennigen and a part in the 
name of Ashton, and none of it was in the name of the 
firm. On the last named date, Ashton, after making dili- 
gent inquiry for Hennigen but failing to ascertain anything 
of his whereabouts, in the name of and as sole surviving 
member of said firm; executed and delivered to the defend- 
ant in error a deed of general assignment of all the prop- 
erty of said firm for the benefit of its creditors. At this 
time the attachment by which the property in dispute was 
levied upon had been issued, and it was apparent that more 
would follow, and that unless the property was secured to 
the creditors much of it would be consumed in litigation 
between rival creditors, but that a majority of the credit- 
ors had knowledge that an assignment was about to be 
made and none objected thereto; that the assignment was 
made in good faith for the purpose of avoiding attachments 
aud to secure a fair distribution of the firm property among 
the creditors; that the assignee duly qualified and took 
possession of ‘all the property, including the property in 
dispute, and caused it to be inventoried and appraised; but 
that a portion of the property, amounting in value to the 
suzn of $140, was inadvertently omitted from the appraise- 
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ment and inventory, and was afterwards, without the knowl- 
edge of the assignee, fraudulently appropriated by the as- 
signor to his own use; and that twenty-three head of cattle 
which were turned over to the assignee were not invento- 
ried or appraised, and on the third day of May, 1881, the 
defendant in error fra:dulently turned them out to be lev- 
ied upon by an individual creditor of Hennigen, and no 
account of them had been rendered by the assignee; that 
in accepting and entering upon the trust created by the as- 
signment, the assignee acted in good faith and with the 
bona fide intention of carrying out the terms of the assign- 
ment, without fraud or collusion and for the best interests 
of all concerned; and that the value of the property in dis- 
pute in this action was five hundred dollars. 

Upon these findings of fact the court found, as conclu- 

sions of law, that at the time of the commencement of the 
action the right of property and the right of possession of 
the property in dispute were in the plaintiff (defendant in 
error), and that said property was unlawfully detained by 
the defendant (plaintiff in error), and that the plaintiff (de 
fendant in error) was entitled to judgment for the value 
thereof. Whereupon judgment was rendered in favor of 
the defendant in error for the sum of $500. 

The plaintiff in error assigns a number of alleged errors, 
which we will notice briefly in their order as presented in 
his brief. 

It is insisted that the report of the referee is inconsistent 
and shows that the assignment was fraudulent, and that 
the report is not sustained by the evidence. In support. of 
this, we are cited to the findings of the referee, that the as- 
signment was made and accepted in good faith, but that 
afterwards the assignor fraudulently converted the prop- 
erty which had been overlooked, and that the assignee 
fraudulently relinquished his title to the twenty-three head 
of cattle some six months or more after accepting the as- 
signment. It seems to us that it needs no argument or 
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citation of authorities to convince any person that the plain- 
tiff’s position cannot be sustained. No act of the assignor, 
however fraudulent, after the assignment, could affect it 
or the rights of others thereunder, and if the assignee has 
failed to properly discharge his duty he is liable on his 
bond to the extent of his failure, and the assignment 
itself cannot be impaired by his subsequent misconduct. 
Whether or not there was such misconduct cannot be decid- 
ed in this action, as it is claimed by the assignee that the 
cattle did not belong to the firm of Hennigen and Ashton. 

It is next claimed that the finding of the referee, that 
the defendant in error took possession of the property and 
caused it to be inventoried, appraised, etc., is contrary to 
the evidence. We do not so regard it. The evidence 
shows that a part of the assigned property was real estate 
and part personal property, consisting of hogs, corn in the 
field, a team of ponies, wagon, and harness, and other per- 
sonal property usually kept about the slaughter house and 
necessary to carry on the business; that the keys to the 
_ storehouse, shop, and safe were delivered to the assignee, 
and the stock and other personal property were identified 
and set off to him; that it was necessary to gather the 
corn with which to feed the hogs and other stock until they 
could be disposed of. Immediately after the assignment 
the sheriff levied his writ of attachment upon the property 
and claimed the possession. By an agreement between the 
assignee and one Frank Ashton and the sheriff, Frank 
Ashton and his brother, the assignor, were hired to take 
care of the stock and other property, where they were, un- 
til such time as the property might be sold. The assign- 
ment being made by the firm of Hennigen and Ashton, we 
can see no impropriety in the assignee employing W. H. 
Ashton and his brother thus to care for the property. The 
delivery to the assignee was sufficient. 

On the cross-examination of W. H. Ashton by the plain- 
tiff in error, it was sought to be shown by him that the 
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assigned property was not all delivered to the assignee. 
Upon objection this was excluded by the referee, and the 
plaintiff insists that this ruling was erroneous. It is not 
necessary here to examine this question, as, if it was error, 
it was without prejudice, as the matter was afterwards fully 
testified to by the witness. __ 

The record discloses that the assignment was made by 
Ashton alone, acting for the firm of Hennigen and Ashton, 
and the plaintiff in error insists that such an assignment 
could not be thus made, or rather that one partner cannot 
without the consent of his copartners make a valid assign- 
ment of the partnership property, especially when the prop- 
erty so assigned consists in whole or in part of real estate, 
the legal title to which is held by the partner who does not 
join in or assent to the assignment, and that under the rule 
declared in Heelan v. Hoagland, 10 Neb., 511, there being 
no power to convey real estate, the whole assignment must 
fall. 

On these questions there is a conflict of opinion among 
text writers and courts of last resort. But we think, from 
a careful examination of the authorities at our command, 
it is pretty generally conceded that whether the partner- 
ship assets consist of personal or real property, one partner 
may assign the property of the firm for the payment of 
firm debts when the other partner has relinquished all 
control of the partnership affairs and consents to such 
assignment; and if he absconds, leaving the business in 
the hands of the remaining partner, this will be regarded 
as evidence of consent and of authority to the remaining 
partner to make such assignment, and where the absence 
of the partner is coupled with circumstances tending to 
show such authority, especially where the assignment is 
made without preferences, or in an extraordinary emer- 
gency, the assignment will be sustained. Burrill on As- 
signments, § 86. Parsons on Partnership, 166. Rumery 
v. McCulloch, 54 Wis., 565. 

31 
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The evidence and finding of the referee show clearly that 
Hennigen absconded, taking with him from four to five 
*thousand dollars, being all the available funds of the firm, 
sand leaving Ashton to make such arrangements with the 
firm creditors as he could, or in case of his failing to do so 
‘the firm property might be squandered in litigation, and 
but few of the firm debts be paid. Ashton, by the employ- 
-ment of the telegraph and detectives, sought to ascertain 
his whereabouts, but failed. Creditors, as Hennigen must 
have expected, were clamoring for their money. Attach- 
ments were being issued, and it was very apparent that the 
~resources of the firm would be exhausted in the payment 
-of costs unless some transfer could be made to avoid it. It 
-eannot be doubted that Ashton, being thus left by Henni- 
gen to manage the affairs of the firm, might have sold any 
-of the property, real or personal, in payment of the firm 
debts. Then why can he not sell or assign it, to be applied 
_pro rata upon those debts? It was evident from the start 
that the personal property would be inadequate to pay 
‘them. The real estate must go sooner or later. 
‘In Dupuy v. Leavenworth, 17 Ca)., 263, Shelley, one of 
the firm of Norris & Shelley, had absconded, leaving both 
sreal and personal property in the possession of Norris, his 
partner. Norris sold the personal property and transferred 
the real estate to Davis by the firm name of Morris and 
Shelley, who conveyed to the plaintiff. Afterward Shelley 
returned, and conveyed his interest in the real estate to 
Baker, one of the defendants. Field, Ch. J., in writing 
‘the opinion of the court, says: “The real and beneficial 
‘interest which each partner possesses in the partnership 
“property is the balance coming to him after the payment 
-of the partnership debts and the settlement of accounts 
with his copartners. And in view of equity it is immate- 
rial in whose name the legal title of the property stands, 
whether in the individual name of one copartner or in the 
joint names of all. * * * * The possessor of the 
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legal title in such case holds the estate in trust for the pur- 
poses of the copartnership. Each partner has the equitable 
‘interest in the property until such purposes are accom- 
plished. Upon the dissolution of the copartnership by the 
-death of one of its members, the surviving partner, who is 
-charged with the duty of paying the debts, can dispose of 
the equitable interest, and the purchaser can compel the 
heirs at law of the deceased partner to perfect the purchase 
by the conveyance of the legal title. Andrew’s Heirs v. 
Brown’s Adm’r., 21 Ala., 443. Delmonico v. Guillaume, 2 
Sand. Ch., 367. Under the special circumstances of this 
-case—Shelley having absconded with all the available 
funds of the firm, leaving Norris without sufficient means 
to pay the debts of the copartnership, and the personal 
property having been in good faith first exhausted and 
found to be insufficient—it is not perceived why the same 
rule which governs as to the authority of the surviving 
partner should not apply. We think it does apply; and 
‘that, under the circumstances stated, the equitable right 
and interest to the one undivided half the legal title to 
which stood in Shelley’s name, passed by the conveyance to 
Davis.” 

In Rumery v. McCulloch, 54 Wis., 565, the supreme 
court of Wisconsin held, citing authorities, that an assign- 
ment by one member of a firm, made after a former inef- 
fectual assignment by both partners, was sufficient to con- 
vey the real estate of the firm, the former assignment being 
held to imply authority and consent that the assignment in 
‘question should be made. 

In Parsons on Partnership, page 166, it is stated that 
the weight of authority sanctions the right of one partner 
to assign the whole property in trust for all the creditors, 
especially if done without any preferences of any kind. 
And in a note to this text he says: “As to what is actually 
established by the cases, it seems to be pretty generally ad- 
mitted and laid down that one partner may make a valid 
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general assignment of all the partnership property to trus- 
tees for creditors, if such act is justified by the situation of 
the firm at the time, and if the other partners are absent 
from the country or have made the assignor sole managing 
partner, or if in any way expressly or by implication they 
may be supposed to have conferred upon the assigning 
partner sufficiently extensive authority.” In support of 
this, many authorities are cited by the author. 

We therefore conclude that, under the circumstances of 
the case, Ashton had the right and implied authority to. 
make the assignment in question, conveying both real and 
personal property, and that said assignment conveyed to 
the assignee the property in dispute, and that the finding 
of the referee and the decision of the district court should 
be sustained. The judgment of the district court is af- 
firmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


3 


‘SrEPHEN BINFIELD, PLAINTIFF IN ERROR, V. THE STATE. 
oF NEBRASKA. 


1. Practice in Criminal Cases. In the trial of criminal cases, 
it is a matter of discretion on the part of the court whether it 
will or not order that the witnesses be examined outof the hear-. 
ing of each other. 


2. Dying Declarations. In the case at bar, the dying declara- 
tions of the deceased were properly admitted. 


3. Hsmicide: THREATS OF DECEASED. Upon the trial of a case 
of homicide, proof of threats made by deceased against the ac- 
cused, but which had not been communicated to him at the time 
of the homicide, should only be admitted when the making of” 
such threats, or a state of feeling toward the accused on the part 
of the deceased as expressed by such threats, may tend to illus- 
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trate or explain some act of the deceased, which in some view 
might tend to justify or excuse such homicide. 


4. Instruction. It is not error on the part of the court to refuse 
to give an instruction, however faultless in point of law, when 
the same in substance and almost in the same language has al- 
ready been given. 


5. Evidence. The unsupported testimony of the accused in a 
criminal case, which the jury do not believe, cannot be said to 
furnish an hypothesis consistent with the innocence of the ac- 
cused. 


NAME, The name which a man “always went by,” 
which he declares is his name in his dying declaration, and by 
which his own mother knew him, may be deemed his right 
name although one witness has testified that it was not “‘ his 
right name.”? 


7 PLACE OF DECEASE. Where the evidence shows that 
the deceased was shot in H. county, taken to the house of his 
step-father a half mile away, kept there a few days, and taken 
to the house of Mrs. P., across one channel of Platte river, so as 
to be more convenient to his attending physician, at which latter 
place he died, proof that the death actually occurred in H. coun- 
ty will not be required. 


Error to the district court for Hall county. Indict- 
ment for murder in the second degree. WVerdict—man- 
slaughter. Sentence—ten years in penitentiary. Trial 
before Norval, J. 


Thummel & Platt and T. O. C. Harrison, for plaintiff 


in error. 


Keeping witnesses separate and apart. Comp. Stat., 713. 
Dying declarations. 1 Greenleaf Ev., § 158. Rakes v. 
People, 2 Neb., 157. Starkey v. People, 17 Ill.,17. Mont- 
gomery v. State, 11 Ohio, 424. People v. Phillips, 1 
Park.Cr.,306. Uncommunicated threats. Holler v. State, 
37 Ind., 57. Horrigan & Thompson Cases on Self De- 
fense, 490. Stokes v. People, 53 N. Y., 164. Evidence. 
Horne v. State, 1 Kan., 42. State v. Collins, 20 Iowa, 85. 
French v. State, 12 Ind., 670. State v. Waterman, 1 Nev., 
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548. Variance in name. 1 Wharton, 256-8. Roscoe- 
Cr. Ev., 81. State v. Curran, 18 Mo., 320. 


Isaac Powers, Jr., Attorney General, for the State. 


Dying declaration. Fitzgerald v. State, 11 Neb., 577. 
Robbins v. The State, 8 Ohio State, 131. Uncommunicated’ 
threats. Powell v. State,19 Ala.,577. People v. Hender- 
son, 28 Cal., 465. Combs v. State, 75 Ind., 215. Vari- 
ance. State v. Gardiner, Wright’s Rep., 892. Crim. 
Code, § 483. 


Coss, Cu. J. 


The first point made by plaintiff in his brief is, that 
“the court erred in overruling the motion of plaintiff in 
error for the exclusion of the witnesses of the state and de-- 
fendant, and to keep them separate and apart,” and he 
cites sec. 301, p. 713, Comp. Stat. This section provides as- 
follows: “The magistrate, if requested, or if he sees good 
cause therefor, shall order that the witnesses on both sides 
shall be examined, each one separate from all the others, 
and that the witnesses for may be kept separate from the 
witnesses against the accused during the examination.” It. 
can scarcely be seriously contended that the provisions of 
this section apply to trials in the district court. Its lan-- 
guage expressly refers to “‘the magistrate,” and it is one of 
the sections of a chapter of the criminal code entitled, “Ad- 
journment and examination before a magistrate.” Section 
248, p. 705, provides that “the term ‘magistrate’ in this. 
code, when not otherwise expressly stated, is used to mean 
a justice of the peace, probate judge, mayor of a city or.in-- 
corporated village, or police judge.” So that the above- 
provision applies only to inferior judicial officers holding 
courts of examination for the purpose of committing of- 
fenders, or of holding them to bail, and does not apply to- 
trials in the district court. Our statute, I think, is quite- 
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silent as to the duty of the district court in case of an ap-- 
plication of this character. 

Upon this subject the law is thus stated by Greenleaf in- 
his work on Evidence, sec. 432: “If the judge deems it es- - 
sential to the discovery of truth that the witnesses should’ 
be examined out of the hearing of each other, he will so or- 
der it. This order, upon the motion or suggestion of either - 
party, is rarely withheld; but, by the weight of authority, 
the party does not seem entitled to it as a- matter of right.” ” 
In this also agree all ‘of the cases which I have been able - 
to find, except in the cases where the matter-is regulated: 
by express statute. See State v. Fitzsimmons, 30 Mo., 236. . 
Benaway v. Conyne, 3 Chand. (Wis.), 214. And Erissman. 
v. Erissman, 25 Ills., 136. : 

The second point is, that ‘the court erred' in admitting - 
the dying declaration of Wendall Tillman to be read in- 
evidence.” I quite agree with counsel that “dying declar- 
ations to be used in evidence must be made not only in. 
articulo mortis, but under the sense of impending death, . 
and that the party was of such a state of mind that he had: 
a clear understanding of the contents of the document that: 
he is said to have signed, and can only be used when death 
is the subject of the charge, and the: dircumstances of the.. 
death the subject of the declaration.” But I fail to-see, nor- 
is it pointed out, in what respect the proof fails to bring 
this case within the rule as above stated, or as laid down 
in any of the authorities cited. I have some doubt as to. 
whether a dying declaration should: be received; when every- 
fact therein contained has already been testified to by living 
witnesses, and where there is scarcely any conflict in the - 
testimony as to those facts. But in no-other point of view: 
can there be the least doubt as to the admissibility of the - 
declaration of the deceased in this case. 

The third point made is, that the court erred ‘in refusing - 
to admit the testimony of William Hohman as to uncom-- 
municated threats made by the deceased: against the de-- 
fendant Binfield. 
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I understand the cases, where uncommunicated threats 
have been admitted in evidence, or most of them, to turn 
upon the question of self-defense. Indeed, the same might 
be said of evidence of threats generally, whether communi- 
cated or uncommunicated. To prove to the jury in a 
homicide case that the deceased had threatened to take the 
life of the prisoner, or to inflict great personal injury upon 
him, is to give them a key for the interpretation’ of the 
acts and motives of the prisoner and of the deceased, in 
cases where such threats had been previously communicated 
to the prisoner, and of the acts and motives of the deceased 
whether the threats had been communicated or not. In 
miany cases the appearance of being driven to the wall, of 
a man who had lately threatened the life of his adversary, 
might be looked upon with just suspicion, when in the ab- 
sence of such threats it would not be, and this without re- 
gard to whether such threat had been communicated to the 
party or not. In the case at bar there was no evidence of 
any act on the part of deceased to be illustrated by evi- 
dence of threats on his part towards the prisoner. As I 
understand the law, it would have been no error on the 
part of the court to have excluded even the communicated 
threats in this case, because upon the facts proved, the 
making of the threats furnished no possible justification or 
_excuse for the homicide, nor tended to illustrate or explain 
acts of the deceased in such a way as to furnish any justi- 
fication or excuse therefor. 

The fourth point is, that the court erred in refusing to 
give in charge to the jury the No. 7 of defendunt’s prayers. 
Said prayer was in the following words: 

“No 7. That it is incumbent upon the state, in order to 
sustain the charge, to prove beyond a reasonable doubt 
that the specific intent there charged actually and in fact 
existed in the mind of the defendant at the time he com- 
mitted the act, that it is incumbent upon the state, if it 
would establish an intent to kill, to prove beyond a rea- 
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sonable doubt that at the time he committed the act the 
defendant in fact intended to take life.” While I find no 
fault with the principle set out in the above prayer, I think 
that its language would be well calculated to mislead a 
jury. But were there no objection to its language, the re- 
fusal to give it cannot be urged as error on the part of the 
court, because the same principles of Jaw were contained in 
the charge already given. The charge of the court to the 
jury is too lengthy to be reproduced here, covering at least 
twelve pages of legal cap in fine hand. It contains every 
principle of law necessary to the proper guidance of the 
jury in the case, and meets our approval. 

Under the fifth head are grouped several alleged errors, 
under the general designation of error in refusing to grant 
a new trial. 

1. “To warrant a conviction in a criminal case, the ev- 
idence should exclude every other reasonable hypothesis 
other than the defendant’s guilt.” This proposition will 
not be disputed. But it must be borne in mind that 
everything that may be sworn to by a witness or a party, 
is not necessarily evidence. The plaintiff in error himself 
testified that he took the loaded needle gun from the wagon 
and rode after the fleeing deceased for the purpose of com- 
pelling him to give up the whip, which deceased had taken 
away from him that morning. Upon coming up with him, 
deceased turned his pony’s head around, and they were so 
close together that their ponies’ heads might have touched 
each other; that the accused cocked his gun, pointed it at 
deceased, demanded his whip, and threatened to shoot him, 
_ when the’gun went off, accidentally and shot the deceased. 
This, it is urged, furnishes'a reasonable hypothesis consist- 
ent with the innocence of the accused: Of course, if the 
jury believed the statement of the accused, that the gun 
went off accidentally, that he never intended to fire, that 
he did not pull the trigger, they could not find him guilty. 
But they had a right to disbelieve him; and, under the 
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circumstances, it was impossible for them to believe that 
part of his statement which, if true, could be known to 
none but him, and, if false, could be disproved by no 
direct testimony. Not being believed by the jury, this 
testimony furnished no evidence of any hypothesis what- 
ever. 

2. ‘For the reason that a fatal variance occurred be- 
tween the name of the deceased in the indictment and the 
proof.” There was one witness who, upon his cross-ex- 
amination, testified that the right name of deceased was 
« John Wendell C. Sower, but that he always went by the 
name Wendell Tillman.” In his dying declaration he 
called himself by the latter name, and by that name his 
own mother seems to have known him. How any other 
than that by which he always went, and by which his own 
mother knew him, come to be his right name does not ap- 
pear. The jury had sufficient evidence before them to sus- 
tain their verdict in respect to the name of the victim, as 
well as the other ingredients of the offense. 

3. “That the state failed to prove that the deceased died 
in Hall county.” The evidence before the jury was, I 
think, sufficient to sustain the verdict on that point, even 
were there no doubt of the proposition, that in order to 
sustain the indictment, the state must prove that the de- 
ceased died in Hall county. There is positive and undis- 
puted testimony that the deceased was shot in Hall county. 
The witness, Mrs. Taylor, deceased’s mother, after testify- 
ing to going out after him, where he was shot, and meet- 
ing the Bunsons bringing him in their wagon, that they 
arrived at her house, is asked how long he was kept there ; 
to which she answered, about three weeks. She was then 
asked “ What did they do with him then?” Her answer 
was, “ He was taken to Mrs. Powell’s, because the river 
was coming up, and the doctor did not like to cross.” To 
the question, ‘How did you move him?” she answered,. 
“We put him in the bed of a wagon.” She further an- 
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swered that he lived about nine days after they took him. 
there, and died on the second day of June. 

Ernest Reisland testified that he knew the deceased in. 
his life time; that hedied at the residence of Mrs. Martha. 
Powell, on the second day of June, 1882. His examina- 
tion continued as follows : 

Q. Was you present at the time of his death? 

A. Yes, sir. 

Q. State how frequently you was with him during his. 
confinement. 

A. From the start, when he was on the island I was with 
him every other day, and at the residence of Mrs, Martha. 
Powell I was with him all the time, etc. 

I think that no witness testified directly that Mrs. Mar- 
tha Powell’s residence was in Hall county. The witness,. 
Thomas A. Evans, testified that her residence was about 
four miles from Wood River Station. Al] of the wit- 
nesses in the case were residents of Hall county. Many of 
them testify to having visited deceased almost or quite 
daily while at Mrs. Powell’s house. 

The only principle of law which occurs to me as con- 
trolling this objection is, that when a certain status is 
proved to exist as to a person or thing, such status will be 
presumed to continue until the contrary be shown. The 
deceased having been proved to have been shot in Hall 
county, although there is proof of his having been re- 
moved from the house of his step-father to the house of” 
Mrs. Powell, so as to be more convenient to his attending 
physician, in the absence of any evidence to the contrary 
it must be presumed, and the jury were justified in finding, 
that he remained within the limits of Hall county until his. 
death. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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E. R. DEAN, PLAINTIFF IN ERROR, v. JOSEPH R. KIn- 
MAN, DEFENDANT IN ERROR. 


1. Justice of peace: APPEAL. In an action before a justice of 
the peace, the defendant appeared specially and objected to the 
jurisdiction of the justice. The objection was overruled, and the 
defendant not appearing further, judgment was rendered against 
him. He then filed an undertaking for an appeal which was 
duly approved. Afterwards he filed a motion to set aside the 
default, which was sustained, and the plaintiff not appearing to 
prosecute, the action was dismissed. Held, That after an appeal 
was taken by a party and pending, the justice could not set the 
judgment aside on the motion of such party. 


2. Jurisdiction. Where judgment is taken by default, an appeal 
taken to the district court by the party in default, and the tran- 
script is filed in the district court by the appellee, he thereby 
waives objection to the jurisdiction. 


Error to the district court for Butler county. Tried 
below before Norvat, J. 


E. RB. Dean, pro se. 


_ Myers & Evans and Horace Garfield, for defendant in 
error. 


MaxwELu, J. 


The plaintiff brought an action against the defendant 
before a justice of the peace to recover the sum of $199. 
The defendant appeared specially and objected to the juris- 
diction of the court. The objection was overruled, and 
the defendant not making a further appearance, judgment 
was rendered against him for the sum of $199 and costs. 
The judgment was rendered on the 14th of December, 
1882. On the 22d of that month the defendant filed an 
undertaking for an appeal to the district court, which was 
duly approved. The defendant failed to perfect his 
appeal, and at the next term of the district court the 
plaintiff filed a transcript of the proceedings before the 
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justice, and moved for an affirmance of the judgment. The 
motion was overruled and the appeal dismissed. A sup- 
plemental transcript of the justice was filed, from which it 
appears that after the undertaking for the appeal had been 
filed and approved the defendant appeared before the jus- 
tice and moved to set aside the default ; that he thereupon 
confessed judgment for costs and the default was set aside; 
that afterwards, as the plaintiff failed to appear and prose- 
cute, the action was dismissed. So that the case is pre- 
sented here on two records, one showing a judgment in 
favor of the plaintiff and an appeal therefrom, and the 
other showing that after the appeal was taken the judg- 
ment was set aside and the action dismissed. The question 
presented is this: After a party has appealed from a judg- 
ment against him, can the justice, while the appeal is pend- 
ing and undetermined, set the judgment aside? We think 
not. If such a practice was permitted it would create in- 
terminable confusion. If a party desires the setting aside 
of a judgment he must file his motion for that purpose and 
have it acted upon before filing an undertaking for an 
appeal. If it is objected that the defendant had not con- 
tested the case before the justice and therefore could not 
appeal, it is a sufficient answer to say that the right to in- 
sist upon the objection is a personal privilege that may be 
waived and will be unless objection is made on that ground. 
Goodrich v. Omaha, 11 Neb, 204. The court has juris- 
diction of the subject matter, and by a general appearance 
the parties conferred jurisdiction over themselves. The 
plaintiff in this case by filing the transcript in the district ° 
court waived the objection named and conferred jurisdic- 
tion on that court. The judgment of the district court is 
reversed and the cause is remanded with leave to beth 
parties to file pleadings and try the cause on the merits. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Puentx Insurance Co., PLAINTIFF IN ERROR, V. JAMES 
LANSING, DEFENDANT IN ERROR. 


* 


Insurance: ACCEPTANCE OF PREMIUM: WAIVER: A policy of in- 
surance was made Sept. 4th, 1879, to run five years, and a note 
taken for the premium due May 1st, 1880. The policy contained 
a provision that if the note was not paid when due, the policy 
should be void. In October, 1880, 2 loss occurred. The pre- 
mium note was paid in April, 1881. Held, 1, That the accept- 
ance of the premium was 4 waiver of forfeiture of the policy, and 
that the company was liable for the loss. 2, That the policy was 
voidable only, not void. 


Error to the district court for Lancaster county. Tried 
below before Pounp J. 


J. R. Webster, for plaintiff in error. 


The policy contained the following provisions: “If 
*  * * the premium note shall be due and unpaid 
*  * * In every such case this policy is void. In 
case the assured shall fail or refuse to pay the premium 
note above described when due [May 3, 1880], this policy 
shall then and thenceforward be and remain null and void, 
and same cannot be revived without the written consent of 
the company, but this shall not prevent this company col- 
lecting by suit or otherwise the premium note above de- 
scribed. Nor shall such attempt, or suit to collect said 
premium note, be construed to revive this policy, but same 
shall be and remain null and void during such default and 
until the said assured shall pay said premium note, interest, 
fees, and costs, and until this company shall receive the 
same, and return said premium note to said assured, and 
in such case his policy shall be revived only for the period 
originally stated herein, subject to the terms and conditions 
of this policy. 

“Whenever this policy may have become void from any 
cause, it shall not be revived or reinstated by the renewal 
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certificate or receipt, or in any other way except by a spe- 
cial contract for such reinstating in writing thereon, or by 
the issuing of a new policy. . 

“Tt is furthermore hereby expressly provided that no 
suit or action against this company for the recovery of any 
claim by virtue of this policy shall be sustained in any 
court of law or chancery * * * Unless such suit or 
action shall be commenced within six months next after 
the loss shall occur; and should any suit or action be com- 
menced against this company after the expiration of the 
aforesaid six months, the lapse of time shall be taken and 
deemed as conclusive evidence against the validity of such 
claim, any statute to the contrary notwithstanding. 

“The use of general terms, or anything less than a dis- 
tinct specific agreement clearly expressed and endorsed on 
this policy shall not be construed as a waiver of any 
printed or written condition or restriction hereiu.” 

Payment of note due May 1, 1880, was defaulted. Loss 
occurred October 6, 1880. Note paid April 4, 1881. No 
proof of loss sent in until July 21,1881. Suit commenced 
November 3, 1881. There is no liability against the com- 
pany. Walsh v. Zina Insurance Company, 30 Iowa, 133, 
Dennison v. Phoenix Insurance Co., 52 Iowa, 457-459. 
Newton v. Fire Insurance Company, 15 Wis., 188. Har- 
rison v. Insurance Company, 9 Allen, 231. Diehl v. In- 
surance Company, 58 Penn. St., 443. 


Charles E. Magoon, for defendant in error. 


Conditions of policy were waived by insurer. Waiver 
may be iniplied from acts and conduct. Wood Fire In- 
surance, § 496. Greenfield v. Mass. Ins. Co., 47 N. 
Y., 480. Pitney v. Glens Falls Ins. Co., 61 Barb., 335. 
Planters’ Ins. Co. v. Comfort, 50 Miss., 662. Smith v. 
Glen’s Falls Ins. Co., 62 N. ¥., 85. Cobb v. Ins. Co., 11 
Kan., 93. Ins. Co. v. Fay, 22 Mich., 467. Globe Ins. Co. 
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v. Boyle, 21 Ohio St., 119. That the insurance company 
elected to.consider the policy in force is shown by their 
constant endeavor to collect the amount of the note, and 
their acceptance of the money when tendered, although 
the loss had occurred, and that fact was well known to the 
company. They having elected to consider the policy in 
force they cannot now be heard to declare it void. Viele 
v. Germania Ins. Co., 26 Iowa, 55. Miner v. Phenix Ins. 
Co., 27 Wis., 698. Liddle v. Market Ins. Co., 29 N. Y., 
184. Boehen v. Williamsburg Ins. Co., 35 N. Y., 131. 
Lycoming Ins. Co. v. Slockbower, 26 Penn. St., 199. Wing 
v. Harvey, 27 Eng. L. & E., 140. 


MAXWELL, J. 


This action was brought by Lansing against the insur- 
ance company to recover for the loss of property owned by 
him, which was insured by said company. It is alleged 
in the petition that the loss occurred on the 6th of Octo- 
ber, 1880. The company in its answer admits making the 
policy of insurance upon the property in question, but al- 
leges that at the time of making the policy said Lansing 
as the sole consideration therefor gave the company his 
promissory note for the sum of $9.80, due on the 1st day 
of May, 1880, with interest at ten per cent; that he did 
not pay said note when it became due, nor until the 4th 
day of April, 1881; that said policy of insurance contained 
a provision that if the party insured “failed to pay said 
note on or before the same became due said contract and 
policy of insurance should thereby be and become void.” 
The cause was submitted to the court without the inter- 
vention of a jury, and judgment rendered in favor of 
Lansing. A motion for a new trial having been over- 
ruled the company bring the causc into this court by pe- 
tition in error. 

The errors assigned are: 1. Errors in the assessment: 
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of damages. 2. That the findings are not supported by 
sufficient evidence. 3. Errors of law occurring at the trial. 

Nothing is claimed in the brief under the Ist and 3d 
assignments, and they need not be considered. The policy 
is dated September 4, 1879, to continue in force for five 
years—expiring September 4, 1884. It is claimed-—and 
this is the principal error relied on—that the note not being 
paid according to its terms the policy immediately became 
void; and the loss occurring while Lansing was thus in 
‘default of payment that the company is not liable. The 
note was afterwards paid, the money due thercon being 
accepted by the company. The company did not surrender 
‘the note when it became due, but retained the same and 
afterwards collected it. This was the consideration for the 
insurance. Now if the company receives and retains the- 
premium can it as a defense to an action on the policy to. 
recover for loss of the property insured allege a failure to. 
pay promptly at the day? The acceptance of the money 
is a waiver of any default in that respect. The policy was 
not void but voidable; and upon the failure of Lansing to- 
pay the note when it became due, the company could have 
returned the note and demanded a surrender of the policy. 
But it cannot treat the policy as valid to collect the pre- 
inium, and void for the payment of losses. The note hav-- 
ing been paid after the loss the acceptance of the money 
waived the condition of forfeiture in the policy, and it was- 
valid and subsisting at the time of the loss. It is objected 
that the action was not brought within six months after 
the loss occurred, as provided in the conditions of the- 
policy. It is unnecessary to determine whether or not: 
such a condition will bar an action after the time limited, 
as the proof clearly shows a waiver of the condition. Jus- 
tice appears to have been done, and there is no error in. 
the record. The judgment must therefore be affirmed. 


JUDGMENT AFFIRMED.. 
THE other judges concur. 
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Epwarp THOMPSON ET AL., APPELLEES, V. SELDEN N, 
MERRIAM, APPELLANT. 


‘I. Tax Deed. Under the revenue Jaw of 1869 a tax deed that 
fails to recite the place where the land was sold is invalid. 


"2, 


The production of the tax certificate is a condition prec- 
edent to the right of the county treasurer to execute a tax deed, 
and he has no authority to issue a second deed upon a canceled 
certificate in the county clerk’s office. 


APPEAL from Cass county. Heard below before 
-Poun, J. 


Covell & Ransom, for appellant. 


Treasurer had authority to make second tax deed. Me- 
“Oready v. Sexton, 29 Iowa, 356. Hurley v. Street, Id., 
429, Lorrain v. Smith, 37 Id., 67. 


Robert B. Windham and Crites & Ramsey, for appellees, 
MaxweEtt, J. 


" "This is an action to cancel certain tax deeds held by the 
‘defendant upon real estate of the plaintiffs, and to permit 
them to redeem from the tax sales. A decree was rendered 
- in the court below setting aside the tax deeds and requiring 
the plaintiff to pay, for the use of the defendant, the 
amounts paid by him on the lands in controversy with 
twelve per cent interest thereon. The defendant appeals 
‘to this court. 

It appears from the record that in 1874 the lands in ques- 
‘tion were sold to the defendant for the taxes due thereon for 
the year 1873, and a certificate of purchase given to him. 
Two years thereafter, to-wit, on the seventh day of Sep- 
tember, 1876, the defendant produced the certificate to the 
‘treasurer of the county and received a tax deed for the 
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lands described therein. The certificate was then canceled, 
as required by the statute then in force, and filed with the 
county clerk. The tax deed above referred to, after recit- 
ing the production of the certificate, states: “From which 
it appears that S. N. Merriam did, on the seventh day of 
September, 1874, purchase at public sale in said county the 
tract,” etc., thereafter described. It nowhere appears on 
the face of the deed that the land was sold at the door of 
‘the court house or the treasurer’s office, as required by the 
‘statute, and this omission is fatal to the validity of the tax 
deed. Haller v. Blaco, 10 Neb., 36. Howard v. Lamas- 
ter, 11 1d.,582. Towle v. Holt, 14 Id., 227. The defend- 
‘ant, being aware of this defect, in 1878 procured from the 
‘then county treasurer a second tax deed for the same land. 
‘The recital in this deed is as follows: “ Whereas, from per- 
sonal examination by the undersigned, J. M. Patterson, 
treasurer of the county of Cass, in the state of Nebraska, a 
certificate of purchase in writing bearing date the seventh 
-day of September, 1874, signed by J. C. Cummins, who at 
the last mentioned date was treasurer of said county, is 
found to be on file in the office of the clerk of the aforesaid 
county, from which it appears that S. N. Merriam did, on 
the seventh day of September, 1874, purchase at public 
auction at the door of the court house,” etc, the larids 
thereafter designated. It will be seen that the certificate 
‘upon which the last deed was issued was not produced to 
the county treasurer, as required by the statute. Reed v. 
Merriam, ante page 323. In the case last cited it is said: 
“Unless the certificate was presented to the county treas- 
urer he had no authority whatever to execute a deed. This 
was a condition precedent to his right to exercise that au- 
‘thority, In other words, the law makes the return of the 
certificate the evidence upon which the treasurer has author- 
ity to act.” Ifa treasurer can execute a second deed after 
the cancellation of the certificate, there would be nothing 
‘to prevent his issuing a thousand or anv other, numbe~ 
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without notice and in utter disregard of the rights of the 
land owner. But this he cannot do. If the tax title fails 
our statute has provided a remedy—the foreclosure of the 
tax lien, and he must resort to this. But if the land owner 
institutes an action to cancel the tax deeds he must offer to 
do equity by paying or tendering the taxes due with inter- 
est thereon. This the plaintiffs have done. The tax deeds 
being invalid, the decree canceling the same as a cloud on 
the plaintiffs’ title was not erroneous. The judgment of 
the district court is right and is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


DanieEL LYpIck, PLAINTIFF IN ERROR, V. LEvI Korner, 
DEFENDANT IN ERROR. 


1. Liquor Selling: CANCELLATION OF LICENSE: TREASURER NOT 
LIABLE. Wherea remonstrance against issuing a license to sell 
liquor was overruled by a city council, the amount required for 
the license paid to the,city treasurer, and no appeal having been 
taken within a reasonable time, and license issued, Held, That 
the subsequent cancellation of the license by the district court, 
the money having been paid into the treasury, did not render 
the treasurer liable for the repayment of the money. 


. REFUNDING LICENSE MONEY. Wherea license 
is iaasied the court should direct repayment pro tanto of the 
amount paid for the same for the unexpired time. 


Error to the district court for Richardson county. 
Tried below before Davipsoy, J. 


Martin & Gilman, for plaintiff in error, cited: State, ex- 
rel. Johnson, v. Cornwell, 12 Neb., 470. Horn v. State, 
1 Ohio State, 121. State, ex vel. Noonan, v. Lincoln, 6 
Neb., 15.. ° 
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Amos E. Gantt and C. Gillespie, for defendant in error, 
cited: Lydick v. Korner, 13 Neb., 10. Pundtv. Clary, 18 
Neb., 406. Pleuler v. The State, 11 Neb., 577. VanBu- 
ren v. Downing, 41 Wis.,122. Emery v. Lowell, 127 Mass., 
138, Herman v. Edson, 9 Neb., 157. 


MAXWELL, J. 


The plaintiff obtained a license from the proper author- 
ities of Falls City in October, 1881, to sell intoxicating 
liquors in that city, during the then fiscal year. A remon- 
strance had been filed against the granting of license, 
which was overruled, and after a delay of ten or twelve 
days, no appeal having been taken, the license was issued. 
At the next term of the district court, however, held in 
December thereafter, a transcript was filed in the district 
court, the remonstrance sustained, and the license canceled. 
The case was brought into this court on error, and the 
judgment of the district court reversed. Lydickv. Korner, 
13 Neb., 10. 

Upon the cancellation of his license the plaintiff closed 
his saloon, and brought this action against the defendant, 
who at that time was city treasurer, to recover the money 
paid for the license. The court below found for the de- 
fendant, and dismissed the action. It is unnecessary to 
review the assignments of error at length, as there can be 
no recovery against the defendant. He merely performed 
his duty, and paid the money into the city treasury, and 
had done so before the action was brought, therefore he is 
not liable. It is evident, however, that the plaintiff has 
sustained a wrong. He was entitled either to a license 
or areturn of the money paid for the same, at least pro 
tanto for the unexpired time upon the cancellation of the 
license, and the court should have directed its repayment. 
This is but justice. The State v. Cornwell, 12 Neb., 470. 
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But no relief can be given in this action. The judgment. 
must therefore be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


WitLarp STEWART, PLAINTIFF IN ERROR, v. W. H. 
SNELLING, DEFENDANT IN ERROR. 


1. Partnership: REAL PROPERTY: TITLE. <A firm having: 
purchased real estate at guardian sale, and obtained a deed for 
the widow’s right of dower therein, one of the partners there- 
upon agreed with the other to pay him $803 in excess of the 
purchase price for his half interest in the property if the title to- 
the same did notentirely fail. The party purchasing thereupon 
entered into an agreement with the guardian to have a decree- 
entered setting the guardian’s sale aside, and to pay an increased 
price for the property, but still retained the dower interest.. 
Held, That as he retained the dower interest the title had not. 
entirely failed. 


2. Quere: Whether the plaintiff could avail 


himself of a failure of title procured by his consent? 


Error to the district court for Lancaster county. Tried: 
below before Pounn, J. 


SIR. Webster, for plaintiff in error. 
Walter J. Lamb, for defendant in error. 


MaxwELt, J. 


This is an action for an accounting between partners. 
It appears from the record that in the year 1878 the plain- 
tiff and defendant entered into partnership in the law and. 
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real estate business, the plaintiff being a real estate agent . 
and the defendant an attorney. The partnership was dis-- 


solved in 1881. On the trial of the cause the court found, 


there was due the defendant the:sum of $803.56, and ren-.. 


dered judgment in his favor for tliat amount. The only 


error complained of is an item for $400, with interest from , 


September 1st, 1881, which, it is claimed, was improperly - 


allowed the defendant.. The testimony shows that in the . 
year 1880, the plaintiff and defendant entered into a con-. 


tract with one Daggy, guardian of the minor heirs of A.. 
D. Wood, to give not less than $2,500, with costs and ex- 
penses, for certain real estate belonging to said heirs, pro-- 
vided said guardian would institute legal proceedings and 
cause the same to be sold. A deed for said real estate 


X 


was thereupon made by Elizabeth D. Wood, the widow of . 


A. D. Wood, conveying her right of dower therein to the. 


defendant. A guardian sale of the property was there- 


upon had, and the property purchased by Stewart for the . 


firm, and the deed taken in his name. After. this pro- 
ceeding the parties entered into the following agreement: . 
“This agreement, made this 21st day of April, 1881, . 
between W. E. Stewart and W. H. Snelling. It is agreed 
that W. E. Stewart pay W. H. Snelling eight hundred 
dollars for his interest in the A. D. Wood property on cor- . 
ner of N and Eleventh streets, in Lincoln, paid as follows: . 
Three hundred dollars cash in hand, and. to credit Snell- 
ing’s account for one hundred dollars, and balance of four - 
hundred dollars to be paid on the first of September next, _ 
or before if said Stewart makes sale of said property. And 
in the event the title should fail to said property entirely, . 
then the said four hundred dollars shall; not be paid, and 
he shall. be liable therefor in case James. Daggy, guardian, . 
refuses to assist in perfecting the title to.the same, or in 
case the same is not perfected by the supreme court of Ne- . 
braska, then Stewart shall not be liable for any amount, , 


provided, that in case title is perfected.and sale is not made... 
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within eighteen months from date, then the four hundred 
dollars shall be due and payable with ten per cent interest 
after September 1st, 1881. 

“Tn witness whereof the parties hereto have this day set 
their hands and seals, the day and year first inserted. 


“WILLARD E. Srewaart, [s.} 
“W. H. SyELLina. [8.] 
“ Witness: 
“Wares FRANK SEVERANCE.” 


Afterwards an action was brought by the guardian to 
set the sale aside, and in March, 1882, the plaintiff entered 
into an agreement with the guardian to pay an additional 
sum of $550 and all costs of quieting his title to said prop- 
erty, and further agreed that in the suit then pending a 
decree be entered quieting title in said minors subject to 
the estate in dower with lien to said Stewart for his just 
and equitable charges, $3,438.33. It was also agreed that 
there should be a re-sale of the property by the guardian, 
and giving the plaintiff certain privileges pending the sale. 
A decree was entered in conformity to the agreement, and 
on a re-sale of the property by the guardian, the plaintiff 
purchased the same at the price agreed upon, and now 
claims that the title under the agreement with Snelling 
failed, and therefore he is not liable thereon. It will be 
observed that the provisions of the agreement between the 
plaintiff and defendant are that if the title fails entirely, 
then the plaintiff was not to be liable. 

All the testimony shows there was not an entire fail- 
ure of title. The defendant was still possessed of the 
dower interest conveyed to him by Mrs. Wood, which, so 
far as this record discloses, may have been and probably 
was worth very much more than the amount paid and 
agreed to be paid by the plaintiff. This being so, the plain- 
tiff is liable on the contract. It may well be doubted 
whether he was entirely disinterested in the agreement 
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made by him to set aside the first guardian’s deed, or 
whether the defendant would be bound by a decree obtained 
in that way. But it is unnecessary to determine that ques- 
tion, as the plaintiff still retained an interest the property, 
which it is pretty clear was used to advantage in prevent- 
ing competition in the sale of the interest of the minors in 
the property. The plaintiff has no cause of complaint, and 
the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Victork VIFQUAIN ET AL., PLAINTIFFS IN ERROR, V. JOHN 
B, FIncH, DEFENDANT IN ERROR. 


1. Libel: PRACTICE: ARGUMENT OF COUNSEL: In an action for 
libel where the defendant justifies and pleads the truth of the 
charge and that the publication was founded upon rumor and 
was without malice, Held, That the question of malice being 
in issue the plaintiff was entitled to open and close. 


: EVIDENCE. In an action for the publication of an al- 
leged libel in a designated newspaper, the republication of the 
same matter in other papers is not admissible in evidence. 


Ernor to the district court for Lancaster county. Tried 
below before Pounn, J. 


Marquett, Deweese & Hall, for plaintiffs in error. 


We had the right to open and close. Maxwell Pl. and 
Pr., 381. Lexington v. Paver, 16 Ohio, 330. Heilman v. 
Shanklin, 60 Ind., 448. Tull v. David, 27 Ind., 377. 
Republication in other papers. Hastings v. Stetson, 126 
Mass., 329. Gough v. Goldsmith, 44 Wis., 262. Instruc- 
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tion to jury. Sackett,16. Kendall v. Brown, 74 Ill, 232. 
Camp v. Phillips, 42 Georgia, 289. 


O. P. Mason, for defendant in error, cited: Shaw v. 
Barnhart, 17 Ind., 185. Jackson v. Pittford, 8 Blackf., 
194. Page v. Osgood, 2 Gray, 260. Barrett v. Long, 
3 H. L. Cases, 395. Townsend on Libel, § 390. Parmer 
v. Anderson, 33 Ala. 78. Fry v. Bennett, 28 N. Y., 
328. 1 Smith Leading Cases, 132. 


Maxwe tt, J. 


On the fourth day of May, 1880, the plaintiffs in error 
owned and published the Daily State Democrat of Lincoln, 
in this state, and on that day published in said paper an 
alleged libel against the defendant, the principal portion of 
which is the following: ‘Some time last winter a young 
girl came to this city from another part of the state for the 
purpose of attending the university course. Being poor 
and unable to pay for board, she engaged work in the fam- 
ily of John B. Finch, doing housework morning and even- 
ings and attending the school during the day. She was 
young and pretty and modest, and any man with a spzrk 
of manhood about him would naturally suppose that sl.e 
would have been safe from insult and lascivious approaches. 
But it was not the case it seems. The lecherous nature of 
this man Finch, who was in a measure her protector, could 
not leave her in peace. Almost from the first hour of her 
stoppage in his house he began a systematic attempt to ir- 
duce her to, gratify his unholy and shameful desires. Fy 
words and deeds and actions he followed up the poor gir!, 
until one evening his conduct became so unbearable that 
she left the house and went to a neighboring boarding 
house,” ete. There were other charges to which it is un- 
necessary to refer. The defendant in error brought this. 
action agairzst the plaintiffs to recover the sum of ten thou- 
sand dollars for the alleged libel, the alleged libelous mat~ 
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ter being set out at length in the petition. The plaintiffs: 
in error (defendants below) in their answer admit that they 
were the owners and publishers of the Daily Democrat on: 
the fourth day of May, 1880; admit the publication of the- 
alleged libelous words set out in the petition, and allege- 
that said words are true, and that he was “guilty of all that 
was charged against him in said publication.” They also. 
plead in justification public rumor and a want of malice. 
On the trial of the cause a verdict was rendered in favor: 
of Finch for the sum of $500, upon which judgment was. 
rendered. 

The first error assigned in this court is, that the defend-. 
ants below having admitted the publication of the alleged 
libel and claimed that the words so published were true,. 
that therefore they were entitled to open and close the case.. 

Sec. 283 of the code provides that, the party who would 
be defeated if uo evidence was given on either side must 
first produce his evidence. In other words, the party hold- 
ing the affirmative of the issue is entitled to open and close. 
If, however, anything remains to be proven affirmatively 
by the plaintiff he is entitled to open and close. Lexington. 
Ins. Co. v. Paver, 16 Ohio, 324, In the fourth paragraph 
of the answer we find a plea of general rumor as to the 
matter published, and that the publication was without 
malice. The answer in this regard must be construed to- 
" gether, and the question of malice was put in issue by the 
pleadings, and entitled the plaintiff below to open and close. 

2. Error in admitting evidence of the publication of 
the alleged libelous matter in other papers than the Demo- 
erat, On his direct examination the plaintiff below testi-- 
fied that the article in question was republished at Lincoln,. 
Illinois, and other places. This was objected to, and the 
objection overruled. The action is brought for the publi- 
cation of the alleged libelous article in the Democrat of 
Lincoln, and not in other papers, and the evidence should 
have been confined to that paper. Besides, the evidence is. 
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too remote, as the publishers of the Democrat, under the 
facts as shown in this case at least, were not liable in dam- 
ages for what may have been published in papers over 
which they had no contro}. The court therefore erred in 
admitting the evidence. 

The defendants below asked the following instruction, 
which was refused and an exception taken: “The holding 
back of evidence may be used as a presumption of fact 
against the party who holds it back or puts it out of reach, 
And if the jury believe from the evidence that Ellen More- 
house, the girl referred to in the article that was published 
by the defendants, was sent or caused to be sent away by 
the plaintiff or by plaintiff’s friends, on his behalf and with 
his consent or by his direction, you may consider this fact 
in determining whether the plaintiff’s conduct had been 
such as to justify the publication complained of.” 

There is testimony tending to show that a few days after 
Ellen Morehouse left Mr. Finch’s residence, Mrs. Finch 
and a Mrs. White called at the residence of Mrs. Hoge, 
where Ellen was boarding, and had a conversation with her 
(Ellen) alone. Afterwards a number of other conferences . 
seem to have been had; that Mrs. White at that time had 
her home at Mr. Finch’s; that another lady, a friend of 
Mr. Finch, raised money and purchased a ticket for Ellen 
to New Brunswick; that-the girl was sent away, the 
ticket being given to her with money to pay her expenses. 
This was about two. weeks after the publication com- 
plained of. That the girl was sent away without that 
fact being generally known, the instructions to the person 
who took her to Omaha being, “to buy her a lunch, and 
keep her veiled, and see that she left Omaha.” There is 
no testimony in the record tending to show to what partic- 
ular place the girl was sent. Mr. Finck, in his testimony, 
denies that the girl was sent away at his instance or request 
or with his knowledge, and if the question rested on his 
testimony alone, the request was properly refused. But 
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there are circumstances connecied with the removal of the 
girl from which Mr. Finch’s assent, at least, may be in- 
ferred, and such circumstances must be submitted to the 
jury. She certainly is a material witness in the case to 
establish the truth or falsity of the charge. It is some- 
what remarkable that no one concerned in the matter 
seems to know to what place she was sent. As there must 
be a new trial and the question submitted to the jury, we 
will not further discuss the evidence. The instruction 
asked should have been given. The judgment of the dis- 
trict court is reversed and the cause remanded for further 
proceedings. ae 


REVERSED AND REMANDED. 


Coss, Cu. J., and Reese, J., concur in the points stated 
in the syllabus. 


Leopoip LEVI, PLAINTIFF IN ERROR, V. DIANTHA 
LatTHAM, DEFENDANT IN ERROR. 


1. Partnership—nontrading: NOTE: AUTHORITY OF ONE 
MEMBER TO MAKE. One partner ina non-trading partnership 
cannot bind his co-partner by a promissory note made by him 
in the firm name unless he has express authority therefor, or 
the giving of such note is necessary to the carrying on of the 
business or is usual in similar partuerships. 


2. 


: BURDEN OF PROOF. In such case, the burden 
is upon the party suing on the note to prove such authority, 
necessity, or usage; and the fact that such partnership, by the 
express consent and approval of each of the members, had on one 
occasion borrowed money from the payee of the note will not be 
held to give such authority, especially when the note is given 
for money borrowed by the member of the firm executing it for 
his own use and not for the firm. 
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Error to the district court for Lancaster county. Tried 
‘below before Pounp, J. 


Watson & Wodehouse (O. P. Mason and R. D. Stearns . 
with them), for plaintiff in error, cited: Elliott v. Dudley, 
19 Barb., 326. Spuck v. Leonard, 9 Brad., 174. Mer- 
cein v. Mack, 10 Wend., 461. Smith v. Sloan, 37 Wis., 
285. Kimbro v. Bullitt, 22 How., 256. 


L. C. Burr, for defendant in error, cited: Parsons Part., 
61. Smith v. Knight, 71 Til.,148. Peckv. Lust, 38 Iowa, 
93. 


REEsE, J. 


This action is upon a promissory note executed in the 
firm name of Monroe & Levi. The plaintiff in error and 
one Horace Monroe were engaged in the business of keep- 
ing a livery stable under the firm name of Monroe & Levi. 
During the existence of the partnership, Monroe borrowed 
of the defendant in error the sum of two hundred dollars, 
and executed to her a promissory note of the firm for that 
amount due in ninety days. This money was borrowed 

‘by Monroe for his own individual use, without the knowl- 
edge or consent of Levi, and none of it was used by the 
firm or went into the assets of the partnership. 

We think the law is well settled that one member of a 
non-trading partnership has no authority to bind his co- 
partner by a note made by him in the firm name without 
express authority therefor from his co-partner, or where the 
giving of such instrument is necessary to the carrying on 
of the partnership business, or is usual in similar partner- 
ships; and the burden is upon the party suing on a note 
given by one member of such firm to prove such authority, 
necessity, or usage. Smith v. Sloan, 37 Wis., 285. Kim- 
bro v, Bullitt, 22 How., 256. Zuel v. Bowen, 78 Ills. 
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234. Greenslade v. Dower, 7 B. & C., 635. Ulery v. 
Ginrich, 57 Ills., 531. Hunt v. Chapin, 6 Lans. (N. Y.), 
139. 

The testimony introduced on the trial of the cause in the 
district court does not disclose any such authority, necessity, 
or usage, and there is nothing in the record which will sus- 
tain a conclusion that either existed. It is true there was 
proof that the firm at one time and prior to the giving of 
the note set out in the petition of the defendant in error, 
borrowed of the defendant in error the sum of five hundred 
dollars, but this transaction was made by both members of 
the firm acting together, both being present at the time the 
note was given and the money received, and from this 
transaction we fail to see wherein any conclusion can be 
drawn that any authority was given, either express or im- 
plied, to one member of the partnership to bind the firm 
by the execution of the note declared on. 

From the testimony introduced on the trial, we are sat- 
isfied that the firm of Monroe & Levi was a non-trading 
partnership. 

On the trial the court instructed the jury as follows: “If 
the jury finds from the testimony that the firm of Monroe 
& Levi had, before the giving of the note sued on, and but 
a short time prior thereto, borrowed money from the plain- 
tiff, you are instructed that the borrowing of such money 
was holding out to the plaintiff that she might loan to the 
firm, at the request of either, other sums until she was 
notified by the firm or either member thereof that the firm 
had ceased to borrow money for its use.” To the giving 
of this instruction the plaintiff in error excepted. 

The plaintiff in error asked the court to give to the jury 
the two following instructions: 

“2d. The jury are further instructed that where a note 
is given in the name of the firm by one partner in payment 
of his own individual debt, the law raises a presumption 
that it was done without the knowledge or consent of the 
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other partner, and the burden of proving said knowledge 
and consent is upon the party alleging it.” 

“4th. The jury are further instructed that, if you find 
from the evidence that Monroe gave the note in contro- 
versy in the name of the firm of Monroe & Levi for money 
borrowed by him (Monroe) without the consent of Levi, 
then you will find for the defendant Levi.” 

The court refused to give these instructions, to which 
the plaintiff in error excepted. 

In giving the first instruction above quoted, and in re- 
fusing to give the two last, we think the court erred. The 
first being in conflict with the law applicable to such part- 
nerships as hereinbefore stated, and the two last being in 
harmony with that rule. 

The judgment of the district court is reversed, and a 
new trial ordered. 


REVERSED AND REMANDED, 


THE other judges concur. 


Ex PARTE HIBBERT JOHNSON. 


1. Officer De Facto: acrsvauip. The acts of an officer de facto 
are not void. 


2. Office: RIGHT TO HOLD. The right of an incumbent to hold 
an office will not be enquired into collaterally. Such can only 
be done by a direct proceeding instituted for that purpose. 


3. Habeas Corpus: IMPRISONMENT MUST BE UNLAWFUL. 
Where @ person has been duly convicted of a misdemeanor and 
ordered to pay a fine, or in default thereof be committed to the 
jail of the county until such fine and the costs are paid, he can- 
not be discharged upon a writ of habeas corpus without first 
complying with the judgment of the court 
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This is an original application for a writ of habeas 

corpus. 

There are two questions presented upon which the writ 
is sought. 

Ist. It is‘claimed that the justice of the peace before 
whom the petitioner was tried and convicted upon a crim- 
inal complaint was not in fact such officer; but he claimed, 
held, and usurped said office without authority of law. 

It clearly appears from the petition and copies of the 
docket entries attached, that the justice claims to hold and 
exercise the fuuctions of his office by right. 

It is well settled that the acts of an officer de facto are 
valid, and it as clearly appears that the justice before whom. 
the petitioner was tried and convicted was, at least, an offi-. 
cer de facto. 

Again, the title to an office, by which one holds and ex- 
ercises the functions of such office, cannot be litigated in 
this collateral way. Jt can only be done by a direct pro-- 
ceeding instituted for that purpose. 

2d. It is contended_by the applicant that the mittimus. 
by which he is held is void, it being a command to detain 
him until the next term of the district court, when it should 
have been until the fine and costs assessed against him were 
paid. By reference to the docket entry of the justice, we 
find the following recital: “Said defendant refused to pay. 
the above fine and costs. I therefore issued mittimus com- 
mitting him to the common jail of said county until said 
fine and costs be paid, or he be otherwise discharged by due: 
course of law.” The fine and costs have not been paid.. 
The writ is therefore denied. By the court, 


WRIT DENIED.. 


Hastings & MeGintie, for the petitioner. 
33 
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.ALSON PARODY, APPELLANT, V. SCHOOL District No. 
ELEVEN oF Cumine County, Davin Brieut, T. 
G. Wapswortn, Joun Lanpis, AND JASPER RAN- 
DOLPH, APPELLEES. 


‘1. Injunction: PETITION. A petition which seeks to enjoin a 
public officer or a public corporation from controlling public 
property in accordance with the lawfully expressed direction of 
the corporation, must show that the plaintiff will sustain some 
special damage not common to the public, or the petition will 
not state facts sufficient to entitle him to the relief sought. 


2. Error Must Affirmatively Appear. Error must affirma- 
tively appear of record to justify the reversal of a judgment. 


APPEAL from Cuming county. Heard below before 
BARNES, J. 


R, F. Stevenson and M. McLaughlin, for appellant. 
C. C. McNish, for appellees. 


R=eEseE, J. 


The plaintiff filed his petition in the district court of 
Cuming county, alleging that the defendants were about to 
remove the school house of the district in which he resided 
from its former site to another, that the contemplated re- 
moval was unlawful, and asking an injunction to restrain 
them from so doing. A temporary injunction was issued 
by the county judge of Cuming county, which was after- 
wards vacated by the judge of the district court. The is- 
sues were joined at the September term, 1881, and the trial 
commenced, but when the testimony of the plaintiff and 
-one witness, the county superintendent of schools, had been 
heard, the court dismissed the action without hearing fur- 
ther testimony, The plaintiff excepted and obtained forty 
days in which to prepare a bill of exceptions. A transcript 
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of the record and the bill of exceptions are filed in this 
court, but no petition in error, assignment of errors, or 
brief, and we are left wholly in the dark as to the ques- 
tions presented to the district court. 

The petition, we think, fails to state a cause of action. 
It is well settled that in matters affecting the public, the 
plaintiff must show by his petition that Jie will suffer some 
special damage not common to the public or he cannot 
maintain an action of this kind. There is no intimation 
that the plaintiff will suffer any damage whatever by the 
proposed change. He does not state whether the school 
house will be located nearer to him or farther off, whether 
it will be less or more convenient. 

The proceedings of the annual district meeting at which 
the house was ordered removed to another site appear to 
be regular. Error must affirmatively appear of record 
to justify this court in reversing a judgment. Hamilton 
County v. Bailey, 12 Neb., 61. Our attention has been 
called to none in this case. The judgment of the district 
court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


‘Martin L. Cooper, PLAINTIFF IN ERROR, V. FAYETTE 
I. Foss, DEFENDANT IN ERROR. 


1. Judicial Sale: cCoNFIRMATION. On proceedings to affirm a 
sale of mortgaged premises, no objection will be heard founded 
on an erroneous or imperfect: description of the premises in any 
of the proceedings, unless it be alleged and shown that the party 
objecting will be prejudiced thereby; nor in cases of personal 
service or appearance of such party in the action, and such er- 
roneous or imperfect, description occurs in proceedings before 
judgment. 
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PURCHASE SUBJECT TO MORTGAGE. The purchaser of 
mortgaged premises, who, as the whole or part consideration for 
such purchase, agrees to pay off the mortgage, may be sued up- 
on default of such payment by the holder of such mortgage; or, 
if he be made a party to a suit to foreclose such mortgage, a 
judgment may be rendered against him for a deficiency which 
may remain after applying the proceeds of a sale of the mort- 
gaged premises to the extinguishment of the mortgage debt. 


Error to the district court for Saline county. Heard 
below before Morris, J. 


Hastings & MeGintie, for plaintiff in error. 


Misdescription. Parrat v. Neligh, 7 Neb., 458. De- 
ficiency judgment. 2 Wash. Real Prop., 571. Marsh v. 
Pike, 1 Sand. Ch., 210. Carpenter v. Koons, 20 Penn. 
State, 222. 


Dawes é& Foss, for defendant in error. 


Misdescription. Ohio Life Ins. Co. v. Goodin, 10 Ohio 
State, 557. McCreary v. Pratt, 9 Neb., 122. Deficiency 
judgment. Code, § 849. 2 Washburn, 571. 1 Jones on 
Mortgages, § 478. Curtis v. Tyler, 9 Paige, 435. 4 
Wait’s Actions and Defenses, 579. Fenton v. Lord, 128 
Mass., 466. 


Coss, Cu. J. 


Ji appears from the record in this case, that on the Ist. 
day of January, 1880, one James C. Chowins and Julia 
Chowins, his wife, made their mortgage deed to the de- 
fendant in error to secure the payment of some $2,500 and 
more, then owing to him by the said James Chowins, to 
and upon certain real estate described in said mortgage as 
follows: “All the following described real estate, situated 
in De Witt precinct, in Saline county, and State of Nebras- 
ka, to-wit: The undivided one-half of three acres of land 
lying in a square form in the south-east quarter of section 
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15, township 5, of range 4, east of the 6th p. m., more 
particularly iow as the Swan City mill property.” 

It further appears, that on the 25th day of February, 
1882, the defendant in error commenced his action in the 
district court of Saline county for the foreclosure of the said 
mortgage; in which action, James C. Chowins, Martin L. 
Cooper, and Mary L. Cooper were made defendants; the 
petition alleging that the said Martin L. Cooper and Mary 
L. Cooper had or claimed to have some interest in and to 
the said premises by reason of a certain deed of conveyance 
from the said James Chowins, together with the allegation 
that the same, whatsoever it might be, was inferior and 
subject to the lien of the said mortgage, and that in the 
conveyance from James Chowins and wife to Martin L. 
Cooper, said Martin L. Cooper assumed the payment of 
said notes and mortgage. 

The said James C. Chowins waived the issuance of the 
summons in said action, and entered his personal appear- 
ance therein in writing; and summons was issued against 
the said Martin L. Cooper and Mary L. Cooper, and was 
personally served. No answer or defense was made, and 
the cause was tried to the court without the intervention 
of a jury, who found that there was due the plaintiff the 
sum of $2,891.52, and a general judgment of foreclosure 
and sale .was entered thereon. It also appeared, that on 
the 20th day of April, 1882, the said Martin L. Cooper 
and Mary L. Cooper filed in said court their request in 
writing for a stay of the order of sale in the said cause. 
Upon the expiration of said stay, to-wit, on the sixth day 
of January, 1883, an order of sale was duly issued to the 
sheriff of said county; that said sheriff, on the tenth day of 
March following, filed his report in said cause showing the 
appraisement and sale of said premises, and that after ap- 
plying all of the moneys arising from said sale properly 
applicable thereto there remained a deficiency of $1,597.90 
due to the plaintiff therein. 
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In said order of sale, as well as the return of the sheriff, 
the property is described as the undivided one-half of three- 
acres of land lying in a square form in the south-east quar- 
ter of the south-west quarter of section 15, in township 5. 
n., of range 4 e. of the 6th principal meridian, known as 
the Swan City mill property. 

Tt also appears that on the thirteenth day of March, 
1883, the said Martin L. Cooper and Mary L. Cooper filed 
their exceptions to the report of said sheriff and to the con- 
firmation of the said sale; and that upon. the hearing of" 
said exceptions and of the motion of the plaintiff to confirm. 
the said sale, the said court ordered and entered of record. 
that, after careful examination of all the proceedings had. 
and done in said matter, and being satisfied that the sale 
had been made in all respects in conformity to law and the- 
orders of this court, it was ordered that the proceedings in. 
the same be and the same were thereby approved and con- 
firmed; that the sheriff conveyed to the purchaser, Fayette 
I. Foss, he being plaintiff in the case, by deed in fee sim- 
ple, the land and tenements so sold, to-wit: The undi- 
vided one-half of three acres of land, lying in a square 
form, of the south-east quarter of the south-west quarter of 
section 15, town 5 north, of range 4 e. of the 6th p. m., 
known as the Swan City mill property, together with all 
and singular the hereditaments and appurtenances thereto 
belonging, erroneously described in the pleadings as fol— 
lows, to-wit: The undivided one-half of three acres of land 
lying in a square form in the south-east quarter of section. 
15, town 5, range 4 e. of the 6th p. m., more particularly: 
known as the Swan City mill property. 

“And the court coming now to distribute the proceeds 
of said sale, the sheriff is ordered, out of the proceeds of 
said sale, to pay to the clerk of this court the costs of this 
action; and there still remaining due to the plaintiff, the | 
said F. I. Foss, the sum of $1,523.32, it is considered and 
adjudged that said F. I. Foss have and recover of and from 
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the said James C. Chowins and Martin L. Cooper the said ' 
sum of $1,523.32; and execution is hereby awarded there-- 
for”? The said Martin L. Cooper excepted to-the said de-- 
ficiency judgment as to him, and brings the cause to this . 
‘court by petition in error. 

The first and second points made by plaintiff in error in - 
his brief are based upon the misdescription of the premises - 
in the petition and decree, or, as he expresses it, “If a 
petition be filed describing a piece of real estate, a decree of © 
foreclosure be rendered, on the premises described; an order - 
of sale be issued for another and entirely different tract, 
and that different tract be sold, can the sa'e be upheld?” ° 
There was no doubt an error in the description jn the peti-* 
tion and decree; but I do not consider ita fatal error. In 
each paper is cited as a more particular description that the - 
premises are known as “The Swan City mill property ;” 

. and in each case the correct section, township, and range, | 
as well as the county and precinct, are given.. Certainly - 
there can be no difficulty in identifying the property; nor 

was there any doubt, or uncertainty, as to what property - 
was sold, as the error does not exist in any of the.proceed-.. 
ings subsequent to thedecree. It is not suggested: that any 

of the parties have been misled by the error in the descrip- - 
tion, nor could it be. It is to the interest of a party liable . 
for a deficiency, in a case of this kind, to have the proceed- 

ings correct, in every respect which can possibly affect the . 
title to be acquired by the purchaser, to the end that the 

property may bring the best price; and where such party 

has appeared in such case and is not defaulted, he has the . 
right in every stage of the proceedings to be heard for such ., 
purpose; but he can not stand by until the final order of » 
confirmation is about to be made and then upset the whole . 
proceeding by the interposition of an objection as to a mere .. 
matter of form. In such case the most that can be allowed 
to such defendant on the part of the court is, to hear an 
objection founded upon an actual loss or damage--to his . 
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rights. No such objection is made in this case. It is not 
even alleged that the sale which was about being confirmed 
was not made on a full and adequate bid or for the fair 
value of the property. Nor is it alleged that the error, 
pointed out in the exceptions, was not known to the defend- 
ant making them, as well before as after judgment. 

The fourth point made by plaintiff in error in his brief 
is in the following words: “Taking for granted that the 
allegation in the petition, that Cooper assumed to Chowins 
to pay the mortgage debt, yet this was a matter entirely _ 
between Chowins and Cooper, with which defendant in 
error was not a party or privy, and being a stranger to the 
contract he cannot enforce it,” etc. { understand the great 
weight of authority to be that, under statutes similar to 
ours, the holder of a note and mortgage, where a third per- 
son has bought the mortgaged premises, and as the whole 
or a part of the consideration therefor has agreed with the 
mortgagor to pay the mortgage debt, can sue such third 
person therefor with or without foreclosure, or upon fore- 
closure, if there i isa deficiency, can take judgment against 
him therefor. 

There being no prejudicial error in the record, the order 
of the district court is affirmed. By the court. 


ORDER AFFIRMED. 


GxrorGE McMi.an, Curtis Hutt, Grsson Kerra, anp 
Curis. KOCHLER, PLAINTIFFS IN ERROR, V. WIL- 
LIAM §. Rowk, DEFENDANT IN ERROR. 


1. Execution: LEVY BY ONE NOT AN OFFICER. When a private 
person, without authority or appointment from any source, as- 
sumes to act asa constable, and seizes the chattels of another, he 
becomes a trespasser ; and it is no defense to him that he then 
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and there had in his possession an execution against such person 
issued by a justice of the peace. . 


2. A sale by such unauthorized person of such 
chattels as upon execution conveys no title. 
3. LIABILITY OF JUDGMENT CREDITOR. The 


plaintiff in such execution cannot be held responsible for the 
acts of such person in seizing or converting such chattels, unless 
he requested or authorized such seizure in n fact, or in some way 
ratified the same. 


ERROR to the district court for Adams county. Tried 
below before Gasiin, J. 


Batty & Ragan, for plaintiffs in error, cited: Freeman 
on Executions, § 273. Addison on Torts, § 937. 4 Black- 
stone, 291. Betis v. Stevens, 6 Wis., 398. 


O. B. Hewett, for defendant in error, 
Coss, Cu. J. 


This was an action of trespass de bonis asportatis by 
William 8. Rowe, plaintiff, against George McMillan, Cur- 
tis Hull, Gibson Keith, and Chris. Kochler, defendants. 

It seems that Rowe, the plaintiff, was the owner of a 
quantity of barley; that McMillan and Hull had a judg- 
ment against said Rowe rendered by one Vandervoort, a 
justice of the peace; that the defendant, Gibson Keith, as- 
suming to act as a constable, with the execution issued by 
said justice Vandervoort upon the said judgment in his 
hands, seized and took as upon execution the said bailey of 
the defendant, advertised and sold it as upon said execu- 
tion, and that the same was bought, taken, and converted 
to his own use by the defendant Chris Kochler. This was 
the cause of action stated in the petition. And substan- 
tially the same facts are set up in the several answers of 
the defendants, with the exception, that in the answer of 
the said Gibson Keith, he alleges that “at the request of 
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the said McMillan and Hull, and being satisfied that it 
was expedient so to do, the said justice did specially depute 
this defendant, then and there, being a discreet person of 
suitable age, and not interested in the said action of Mc- 
Millan and Hull v. William S. Rowe, to serve said execu-. 
tion. Such deputation being then and there iu writing on 
said execution; and said defendant accepted said appoint- 
ment, and in virtue of said execution and in accordance 
with the command thereof, did levy upon and seize the 
following described goods and chattels, to-wit: One hun- 
dred and fifty-eight bushels and twenty-six pounds of bar- 
ley,” ete. Upon the trial to a jury, a verdict was found for 
the plaintiff and against all the defendants for the sum of” 
one hundred eighteen dollars and ninety-eight cents ($118.- 
98). The plaintiff before judgment remitted the sum of 
twenty-eight dollars and ninety-cight cents ($28.98) of the 
sum so found, and a motion for a new trial was made and 
overruled, and judgment entered on the said verdict for 
the sum of ninety dollars ($90). The case is brought to 
this court by petition in error. 

The only points made by plaintiffs in error in their brief” 
are: First, The judgment creditors, McMillan and Hull, 
are not responsible for anything done by Keith, even if he 
was a trespasser, as he acted without their request or 
knowledge. A thorough examination of the bill of excep- 
tions fails to show that these defendants, McMillan and 
Hull, or either of them, or any attorney claiming to act for 
them, had anything whatever to do with the issuing of the 
execution, its service, or return, nor is there any evidence. 
that they received the money made thereon. Had there. 
been such evidence, as one menzber of the court, I should 
be of the opinion that such receipts would render them re-- 
sponsible for the acts of Keith in taking the barley upon 
this execution; but there being no such evidence, the ver-- 
dict as to them is not sustained. The other point is, that. 
the statute directing how a justice of the peace may appoint: 
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a special constable is not the exclusive mode; the power: 
existed at common law, and the issuing and delivery of 
the execution were sufficient. We cannot agree to this 
proposition. The authorities cited fail to sustain it. Ido. 
not think that there exists at common law any authority 
in a justice of the peace to appoint a constable to serve civil 
process. That such authority existed to appoint special 
constables to serve criminal process in certain cases is ad- 
mitted. In this case there is no evidence of the appoint- 
ment of Keith as constable to serve the execution either 
verbally or in writing; indeed, it would seem very clear: 
from the testimony of Vandervoort, the justice who issued 
the execution, that he understood Keith to be a constable,. 
and that no appointment was desired or necessary. The- 
. provision of the statute of this state on the subject of dep- 
utizing persons by justice of the peace to serve process is as 
follows: 

“A justice, at the request of a party, and on being satis— 
fied that it is expedient, may specially depute any discreet 
person of suitable age and not interested in the action to 
serve a summons or execution with or without an order to. 
arrest the defendant or to attach property ; such deputation 
must be in writing on the process.” Code, § 1094. 

This statute is, in my opinion, exclusive of any other 
method of appointing persons to act as special constables 
in the service of civil process. Its provisions not having 
been followed, it is no protection to either Keith or Koch- 
ler—to the one in seizing and selling the barley in question, 
or to the other in buying it at the sale. The judgment of 
the district court as to the defendants McMillan and Hull 
is reversed, but without costs; and as to the defendants 
Keith and Kochler, the said judgment is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Appison H. JACKMAN, APPELLANT, V. THE Missouri ° 
Pactric RarLRoap Co., APPELLEE. 


Railroad: DAMAGES FOR RIGHT OF WAY. J. sold and deeded to 
the railroad company a right of way across his land. The rail- 
road company constructed an embankment for the track of its 
road along and upon such right of way, and thereby diverted a 
running stream of water which crossed the right of way, and 
then, making a half circle, ran back, so that the embankment 
constituting the string of the bow left the bow on the west side 
of the embankment a pool of standing water. Thereupon, the 
railroad company instituted proceedings and condemned two 
small strips of J.’s land, one on each side of the said embank- 
ment—one on the east side for the purpose of a ditch to carry 
the water of said stream between the two points where the same 
was cut by the said embankment, and the other on the opposite © 
side of the embankment for a ‘ Y’? track—both of said strips 
being connected along their whole length with the right of way 
sold and conveyed by said J. to the railroad company. Upon 
appeal from the assessment of damages for taking said strips uf 
land, the rulings of the district court, as well in the excluding 
of testimony as in the giving and refusing of instructions, where- 
by J.’s damages were confined to the value of the land taken, 
Upheld. 


ApPEaL from Cass county. Tried below before Pounp, J. 


Orites & Ramsay, for appellant, cited: Sec. 86, chap. 

+ 16, Comp. Stat. In re N. Y. Central, 66 N. Y., 407. 

Stodghill v. Chicago, 43 lowa, 26. Mayor v. Thompson, 

29 Ark., 569. Peoria R. RB. v. Bryant, 57 I., 473. Mo. 
RR. v. Haines, 10 Kan., 439. 


Everest & Wagoner, for appellee. 
Coss, Cu. J. 


This is an appeal from the verdict and judgment in the 
district court of Cass county, on appeal from the award of 
commissioners appointed by the county court in condem- 
nation proceedings made Sept. 14th, 1881, under sec. 97, 
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ch, 16 of the Compiled Statutes. The appellee acquired a 
right of way across appellant’s land by deed, in June of 
that year. A perennial stream called Mill creek crossed 
said right of way from appellant’s land on the east side 
running over and into appellant’s land on the west side, 
flowing some twenty rods thereon, and meandering back 
across said right of way again into appellant’s land on the 
east side, and from thence making its way into the Platte 
river. Appellant then was, and for a long time had been 
using said land for milling and stock feeding purposes, 
and making constant use of the waters of said stream. 
After the right of way was granted, the appellee con- 
structed thereon an embankment twelve feet wide at the 
top, and eight feet high, filling up the channel of said 
stream at both points where it crossed the right of way, 
scooping the dirt for that purpose from the appellant’s land 
east of and adjoining the right of way, entirely diverting 
the water of said stream from appellant’s land west of the 
right of way into a channel formed by the removal of said 
dirt, which new channel was entirely on appellant’s land 
east of the right of way by which diversion appellant lost 
all benefit, use, and enjoyment of the waters of said stream. 
After appellee’s works were finished and the diversion of 
said stream complete, the appellee instituted these condemna- 
tion proceedings to procure the strip of land upon which 
the new channel of the stream rested, and also a three-cor- 
nered piece west of the tract on the alleged ground. The 
said parcels were necessary for right of way, switch, and 
side track purposes, 

On the trial below, the district court held that damages 
accruing to the appellant under these circumstances by the 
diversion of the waters of said stream, were not proper to 
be included in the award of said commissioners, but must 
be recovered in a separate action, brought for that purpose, 
and so ruled, both during the introduction of evidence, and 
in instructing the jury. 
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On the trial, the court at the request of the plaintiff in- 
structed the jury as follows: 

1. The elements of damage for which you may allow 
in this case are: First, The fair market value of the land 
actually taken for railroad purposes; and, Second, The 
damages to the remainder of the tract not taken, accruing 
by reason of such taking. In no event can you render a 
verdict to the plaintiff for less than the actual and fair 
market value of the land actually taken. 

6. It being conceded that the line and track of the 
Burlington & Missouri River Railroad Company in Ne- 
braska skirts the tract of land in controversy on the south 
side thereof, you will not allow anything for benefits accru- 
ing to the tract in controversy, by reason of defendant’s 
lines of railroad running through the same, 

7. It being conceded that the defendant company had, 
previous to the taking of the lands appropriated, acquired 
right of way from the plaintiff for its main line and track 
through and over the premises in controversy, you cannot 
allow the defendant any benefits accruing to the plaintiff 
by reason of its lines being so located to off-set or reduce 
the damages accruing by reason of the subsequent appro- 
priation of the lands in controversy. 

Also the following, at the request of the defendant: 

1. The court instructs the jury that in estimating 
plaintiff’s damages they cannot consider or take into esti- 
mation any damage or injury caused by chauging the chan- 
nel of the stream, that plaintiff’s remedy for any such 
injury is by a separate and distinct action, commenced and 
prosecuted for that purpose. 

2. That this isan appeal from the award of commis- 
sioners appointed to appraise the value of said lands; thay 
in estimating the damages you should find, first, the amount 
of land so taken, then its market value, and from this de- 
termine the value thereof in money, which would consti- 
tnte plaintiff’s damage with damage to the remaining land 
if any there be. 
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The following instructions were requested by the plain- 
tiff and refused by the court. 

2. In ascertaining the damages to the balance of the 
' tracts not taken, you are first to ascertain its fair market 
‘value before the taking, and its fair market value after the 
taking of the same and the completion of the defendant’s 
work thereon. Deduct this latter sum from the first one 
mentioned in this instruction, and you will have the 
amount of damage accruing to the remainder of the tract 
mot taken, Thissum, added to the value of the land taken, 
with seven per cent interest thereon from the time of tak- 
ing, will be the amount for which you should return ver- 
dict in favor of the plaintiff. 

3. In determining the damages to the land not taken, 
you will assess them with reference to the injury done to 
the plaintiff by such taking; the injury to the business 
‘which he had pursued thereon, as well as the uses in his 
business to which a man engaged thereon might reasonably 
put the premises; not with reference to any particular 
time in the future, but to such use as is customary, ordi- 
nary, and usual to use premises in the business in which the 
plaintiff was engaged; and situated as these premises were 
situated, with reference thereto. You are to exclude remote 
and purely speculative ipjuries, and to include only such, 
direct and natural injuries as result from the construction 
and running of the road, and the building of their works 
on the land taken. If the plaintiff had in the ordinary, 
usual, and reasonable prosecution of his business on the 
land, made use of the same for rearing and fattening stock, 
and might in the future in the ordinary course of his bu- 
siness continue to rear and fatten stock, and if you further 
find that by the erection and construction of defendant's 
works on the lands taken, the value of plaintiff’s use of 
the remainder has been materially impaired or lessened, 
or if he is by such works merely impeded and obstructed 
.of access to that portion of the tract not takeu—which lies 
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across the track from the business buildings—you will 
consider the depreciation in value by reason of such tak- 
ing, and the construction by reason of his being so impeded 
and obstructed of access; and by reason of such use being * 
so materially impaired in the value of the use by said 
plaintiff in his business, in fixing the amount of damages, 
you will allow him therefor. 

5. The plaintiff or his successor in the ownership of 
the lands is perpetually entitled to the use, benefit, and en- 
joyment of the waters of Mill creek, within the banks and 
on the bed of the same, as said waters flowed at and prior 
to the time of the taking of the land, and the construction 
of defendant’s works on the land taken by the benefit of 
such waters, the company had no right to deprive him, at 
least until they had made suitable and actual compensa- 
tion therefor. The amount of such compensation will in 
part constitute the damages which you are to allow to the 
plaintiff by reason of such taking. 

8. If you find that the defendant company has actually 
appropriated to its own use by them of the parcels of land 
described in its notice of condemnation, then the mere fact 
that it neglected to have the commissioners appraise that 
parcel on the west side of the right of way, is wholly im- 
material; and you may allow in this proceeding, in addi- 
tion to the other items of damage, the fair market value of 
said parcels so appropriated, which is on the west side of 
same right of way. 

10. If the defendant company at the time of its ap- 
praisement of damages herein, intended to permanently 
obstruct and turn the waters of Mill creek out of their cus- 
tomary course, though over and upon a part of plaintifi’s 
remaining land, or if it had any effect or made such diver- 
sion at the time fixed by the appraisement of such dam- 
ages, it was its duty to have such damages arising from 
such diversion fixed and included in said award ; and it is 
now your duty to allow the damages for such diversion. 
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The jury found for the plaintiff and assessed his dam- 
ages at fifiy (50) dollars. A motion for new trial was made 
by the plaintiff which was overruled, and he brings the 
cause to this court by appeal. 

There are no assignments of error and we are left some- 
what in the dark as to points relied upon by the plaintiff 
to reverse the judgment in this case. He claims, however, 
that if the diversion of the water-course in the construc- 
tion of the road-bed of the railroad was not necessary, then 
that the condemnation proceedings should have been dis- 
missed at the cost of the appellee, as to the parcel marked 
ou the map as situated on the east side of the right of way,. 
and he cites sec. 86, chap. 16 of the Compiled Statutes; but. 
it should be borne in mind that at the time of the condem- 
nation proceedings appealed -from, the stream had already 
been diverted and the embankment of the railroad con- 
structed; therefore the question of the necessity of the di- 
version of the stream was no longer pending. Nor does it 
seem that the appellant appealed from the condemnation: 
of the said land, but only from the award of damages. 
made by the said commissioners. 

A somewhat novel and interesting question is presented 
by the record in this case. It will be remembered that 
the appellant had sold and conveyed to the railroad 
company the right of way over and across his land.. 
These condemnation proceedings were commenced by the 
railroad company for the purpose of condemning a strip. 
of Jand on the east side of the railroad right of way, 
for purposes of an artificial water course along and over 
a portion of appellant’s land, rendered necessary by the- 
changing of the channel of the small stream called Mill 
creek in the construction of the railroad and embankment 
thereof across said land, and a like strip on the west side 
of said railroad claimed to be necessary for the purpose of” 
constructing a “Y” connecting said railroad with the line 
of the B. & M. railroad; the latter named strip in point: 

34 
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-of fact covers a portion of the old bed of the stream diverted 
.as aforesaid. Under these condemnation proceedings, the 
-appellant claims the right to have considered the damages 
probable to be sustained by him in consequence of the sep- 
-aration of his land into two parcels by the construction of 
‘the railroad itself; the right of way for which had been 
“previously granted and conveyed by him to the railroad 
‘company. Also damages for the diversion of the stream 
which had already been an accomplished fact before the 
‘origin of this proceeding; and it is obvious that the use 
to which the lands now proposed to be condemned, did not 
‘divert the stream; but as to one of them itis to furnish 
‘au artificial channel to answer the purpose of the old 
stream. Appellant cites authorities tending to establish 
the position that upon the assessing of damages for a right 
-of way across a tract of land, it is proper to take inte con- 
sideration every species of damage which the construction 
of the railroad is likely to cause to the land or its owner; 
and from these authorities he draws the argument that he 
is entitled under these condemnation proceedings to intro- 
duce evidence of the damages proposed by the occupation 
of the right of way sold and conveyed as aforesaid. 

If the appellant is correct in this position, then it might 
-be argued that inasmuch as the purchase from him by the 
‘railroad company of the right of way was equivalent to 
-and took the place of condemnation proceedings, and all 
-damages were taken into consideration in that contract of 
purchase and sale, that he has been compensated for all 
the damages which any or all of the testimony offered by 
him could possibly have established. But while we express . 
no opinion as to whether such damages were legally con- 
sidered in such purchase and sale, leaving that to be con- 
sidered when it may be properly presented, yet the cases 
-cited fall very far from establishing the position claimed 
-for them by him. 

I think that if instead of granting the right of way to 
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the railroad by deed as he did, he had left the company to 
the ordinary proceedings by condemnation, he might have 
claimed that the damage which would arise from the diver- 
sion of the stream should be taken into consideration by 
the commissioners in making their award of damages. 
Had the railroad company resisted this claim they might 
have been enjoined from diverting the stream; but having 
made the conveyance, as I must presume, upon a valuable 
consideration, he must be left to his remedy for damages 
for the diversion of the stream to a suit wherein the ques- 
tion as to whether such diversion was or was not contem- 
plated in the said contract of conveyance can be properly 
presented by pleadings and evidence; and that’such ques- 
tion cannot arise in this proceeding 'to condemn premises 
for purposes which did not tend to the injury complained 
of , 
‘The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Henry W. NELson, APPELLANT, V. JESSE GAREY, 
APPELLEE. , 


1. Assignment: PREFERENCE. Under the act of 1877, Compiled 
Statutes, chap. 6, an assignment for the benefit of creditors 
must be without preferences. If any preferences are made, that 
part of the assignment will be held void. But thig-act does not 
prevent a debtor, though in failing circumstances, from prefer- 
ring a creditor by a separate and independent conveyance un- 
connected with the transaction of making the assignment, even 
though the preferred creditor be the assignee named in the as- 
signment subsequently made. 


: MORTGAGE MADE SAME DAY OF ASSIGNMENT. The fact 
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that a mortgage was made to a creditor the same day of the 
assignment, if made bona fide and without fraudulent intent, will 
not render it a part of the assignment so as to convey the mort 
gaged property in trust for creditors. 


APPEAL from Valley county. Heard below before T1r- 
FANY, J. 


Charles E. Magoon, for appellant, cited: Giddings v. 
Sears, 115 Mass., 505. Lininger v. Raymond, 12 Neb., 
25. Mussey v. Noyes, 26 Vt., 462. Curtis v. Leavitt, 15 
N. Y., 197. Davis v. Anderson, 1 Kelley, 176. Hark- 
raker v. Leiby, 4 Ohio St., 602. Doremus v. O’Harra, 
1 Id., 45. Lyon v. McIlvaine, 24 Towa, 9. Dodd ». 
Hills, 21 Kan., 709 Bates v. Coe, 10 Conn., 280. 


Cofin & Grimes and Martz & Williams, for appellee, 
cited: Burrill on Assignments, 220-224. Atkinson v. 
Jordan, 5 Ohio, 293. VanPatten v. Burr, 3 N. W.R., 
114. 


Reese, J. 


The question in this case is, whether there was sufficient 
evidence before the district court to justify it in holding 
that a certain chattel mortgage executed by the assignor to 
the assignee, on the same day on which a general assign- 
ment was made, was in fact a part of the general assign- 
ment and that the two were one and the same instrument. 

Section 5 of the act of 1877, under which this assignment 
was made, provides that: “All assignments of property in 
trust which shall be made by any debtor on account of in- 
ability at the time of the assignment to pay his debts, to 
_prefer one or more creditors (except for the payment of 
wages of labor) shall be held and construed to inure to the 
benefit of his creditors in proportion to their respective de-. 
mands, and all such ‘assignments shall be subject, in all 
respects, to the provisions of this act: Provided, That the 
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claims of laborers thus preferred shall not severally ex- 
ceed the sum of one hundred dollars.” Comp. Stat., chap. 6. 

By this section it is very apparent that if the deed of 
assignment contains any provisions by which. preferences 
are made, those provisions are void and the assignee will 
be treated as holding al] the assigned property in trust for 
all the creditors, the proceeds to be distributed among them 
pro rata. Therefore if it is true that the chattel mortgage 
and the assignment can, in the light of the facts, be consid- 
ered as “one and the same instrument,” then the decision 
of the district court is correct. There was no testimony 
taken as to the principal facts upon which the order was 
based and we are left wholly to the records from which to 
draw our conclusions: These records consist mainly in the 
various proceedings in the matter of the assignment. Tak- 
ing the evidence as it is, we find that on the 9th of January, 
1882, Nelson, the appellant, signed a stay bond for Harter 
to secure a judgment for $332.91 in favor of A. Stacy, 
and on the 13th day of January, 1882, he became surety 
for Harter on certain promissory notes payable to Meyer 
& Schurman for $604.93, and that at the time of signing 
said bond and notes Harter agreed to secure him from all 
loss or damage resulting from becoming such surety. At 
these times Nelson had no knowledge of any intention on 
the part of Harter, if any existed, to make an assignment. 
On the 14th day of January of the same year, and prior to 
the assignment Harter executed to Nelson the chattel mort- 
gage in question on a part of his property, and which was 
filed in the office of the county clerk on the same day at 
one o’clock and fifty minutes in the afternoon. On the 
same day Harter executed a general assignment of all his 
property to Nelson for the benefit of his creditors. This 
assignment was filed for record at two o’clock and ten 
minutes in the afternoon of that day. Nelson immediately 
took possession of all the property. ‘The inventory shows 
that there was sufficient property to pay all the debts, but 
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a large portion of it was afterward destroyed by fire. At. 
the time of the execution of the mortgage the mortgaged 
property was separated from the other property and suffi- 
ciently described and identified by the mortgage. 

Jt must be conceded that if the chattel mortgage was- 
executed in good faith in pursuance of an agreement to- 
secure Nelson against loss growing out of his suretyship for: 
Harter, prior to the making of the assignment and without 
the intention to divert the property from an assignment. 
then agreed to be made, the decision of the district court 
that “the mortgage and the assignment are one and the. 
same instrument” is incorrect. But if the assignor and. 
assignee consulted together prior to the making of the: . 
mortgage and then agreed upon the course which was af- 
terwards pursued, and in pursuance of that agreement made- 
both of the instruments at the same time—that is, during: 
the same transaction—then the decision is right. 

We have examined the record carefully, and are wholly 
unable to discover any evidence which will justify the 
latter conclusion. It is undisputed that Nelson became 
surety for Harter, as he claims, that Harter agreed to secure- 
him for so doing, and that Nelson had no knowledge of 
any intention on the part of Harter to make an assign- 
ment. There is no intimation anywhere of any fraudu- 
lent intention on the part of either Nelson or Harter. If 
the mortgage was executed under these circumstances, we 
think it is clear it could not be considered a part of the as- 
signment. There is no proof as to how long the mortgage: 
was made before the assignment. The only evidence upon 
this point was the time at which the respective instruments. 
‘ were recorded. It is claimed by the appellee that of late 
the tendency of law has been toward a restriction of the 
right to prefer creditors by insolvent debtors. Such is un- 
doubtedly the case where that preference is made by the 
assignment; and this is usually controlled by the statutes 
of the several states upon the subject of assignments, as in. 


JANUARY TERM, 1884. 535. 


Nelson v. Garey. 


this state. It is said in Burrill on Assignments, sec. 167 +: 
“Tt is to be observed, however, that even in some of those 

states where preferences in assignments have been either - 
actually prohibited by being declared void by statute, or- 
virtually prohibited by being rendered inoperative, the pro- 

hibition has been confined by the courts to cases of general ' 
assignments, where the preferences are given by the as-- 
signment itself, or by some instrument or act so connected 

with it as to be deemed in law a part of the same transac- 

tion, and has been held not to extend to distinct special: 
transfers .of property in payment or security of some par-- 
ticular debt.” In the case of Lininger v. Raymond, 12. 
Neb., 25, this court has held that “a debtor, even when in. 
failing circumstances, has a right to pay a bona fide de-. 
mand of one of his creditors to the exclusion of the others. . 
This is a right of which the law has not undertaken to de-- 
prive him.” , 

It is claimed that the conduct of the assignee in report-- 
ing the mortgaged property with the unmortgaged and the 
payment of the debts for which he was surety out of the - 
assets of the assigned estate, are sufficient to show that he - 
accepted the conveyance by the mortgage in trust, which, . 
under the statute above quoted, must inure to the benefit 
of the creditors. We think otherwise. The mortgage - 
conveyed to Nelson the legal title to the property, subject 
to the conditions of the mortgage. Clopper v. Poland, 12 
Neb., 69. The assignment conveyed to him the assignor’s . 
right of redemption. He could have foreclosed the mort-.- 
gage, but as that would have caused delay, expense, and 
possibly a sacrifice of the property, he was justified in dis-- 
posing of it as he did, and in his reports to the court 
making a full exhibit of all his proceedings, showing what 
disposition he had made of the mortgaged property to the. 
extent of indemnifying himseff, by paying the debts for - 
which he was surety, and giving the creditors the benefit . 
of the remaining property. He has, apparently, acted in, 
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good faith in all things connected with this assignment, 
and so far as is shown has discharged his duty to all par- 
ties. : 

After a careful review of the case, and of the points 
made by counsel for the appellee, we find no ground upon 
which the judgment can be upheld. 

The judgment and decree of the district court requiring 
the assignee to account for $713.94 with interest, etc., is 
reversed, and the report of the assignee is in all things 
confirmed, 


JUPGMENT ACCORDINGLY. 


THE other judges concur. 


JouHN GILLESPIE, PLAINTIFF IN ERROR, Vv. Winona 5S. 
SAWYER AND ANDREW J, SAWYER, DEFENDANTS IN 
ERROR. 


1. Deeds: DESCRIPTION OF LAND MUST GOVERN. In un action 
between others than the original parties to a deed, the intention 
of the parties to the conveyance cannot be enquired into for the 
purpose of ascertaining the land sought to be conveyed, if the 
calls in the deed refer to fixed monuments or points. 


: : PAROL PROOF INCOMPETENT. Where there is 
a call ina deed, which was in fact not intended by the parties, 
and is unambiguous, the intention of the parties cannot be made 
to take the place of the call, neither is parol proof competent to 
locate the land. 


3. Ejectment: xsropret. In an action of ejectment, where an 
equitable defense is pleaded, and under the allegations of the an- 
swer it isshown that the defendant bought the land in ques- 
tion in good faith for a valuable consideration, taking immedi- 
ate possession thereof, and gwith the knowledge of the plaintiff 
made valuable and lasting improvements thereon, the plain- 
tiff taking no steps to notify defendants of his claim, Held, That 
he was estopped to set up his rights as against them. 
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Error to the district court for Lancaster county. Tried 
below before Pounn, J. 


Marquett, Deweese & Hall, for plaintiff in error. 


Description in deed. Williams v. Warren, 21 Ill., 550. 
Willey v. Snyder, 34 Mich., 60. Estoppel. Lucas v. Hart, 
5 Iowa, 415. Copeland v. Copeland, 28 Me, 525. Board 
vw. Lincoln, 81 Ill., 156. Holmes v. Orowell, 73 N.C., 613. 
Mayo v. Cartwright, 30 Ark., 407. Green v. Prettyman, 
17 Cal., 401. 


J. R. Webster and A. J. Sawyer, for defendants in error, 
cited: Wendell v. Jackson, 22 Am. Dec., 635. Mc Afferty 
v. Conovers, 7 Ohio St., 104. 34 Ind.,167. 9 N. Y., 197. 
Bingham on Sales, 425. Frey v. Drahos, 6 Neb., 9. Mills 
v. Miller, 4 Neb., 444. 2 Smith’s Leading Cases, 652. Bige- 
low on Estoppel, 434. 


ReEEsE, J. 


This is an action in ejectment. The petition contains 
the usual averments. 

The answer denies the facts alleged in the plaintiff’s 
petition, and presents several defenses, one of which is, in 
substance, that they purchased the real estate in dispute on 
the 29th day of July, 1876, of one L. C. Burr, who was 
the owner of said premises by title derived from the plain- 
tiff’s grantor. That at the time of their purchase and for 
a long time thereafter they had no knowledge of the plain- 
tiff having or claiming to have any interest in said land. 
That they purchased in good faith and for a valuable con- 
sideration. That at the time of said purchase they took 
immediate possession of the land, which was unimproved, 
and have from that time to the present occupied the same 
as their home, making valuable improvements thereon to 
the extent of $4,000, and have ornamented and beautitied 
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it by grading and filling up a ravine running through it, 
and by planting out many fruit, ornamental, and shade 
trees, etc. and that during all this time the plaintiff has 
resided on an adjoining block, and has witnessed their 
labors and expenditures, but did not at any time notify 
them of his pretended claim until immediately before the 
commencement of this action, or that he claimed any in- 
terest in the premises. 

A trial was had to the court resulting in a finding and 
judgment in favor of the defendants. Plaintiff now brings 
the case into this court by petition in error. 

As we view the case, the first question requiring atten- 
tion is, whether or not the deed from Editha J. Dawson, 
the common source of title, to the plaintiff, which was on 
record at the time of defendants’ purchase, was sufficient to 
impart constructive notice to the defendants of plaintiff’s 
rights. 

The description of the premises contained in the plain- 
tiff’s deed is as follows: “That piece or parcel of land 
adjoining Lincoln, in the county of Lancaster, and state of 
Nebraska, bounded by a line commencing at a point five 
chains south of the north-east corner of the east half of 
the south-west quarter of section number twenty-five (25), 
in township number ten (10), range six east, running 
thence.two chains and sixty-six links south to the con- 
tinuation of “F” street in capitol addition to Lincoln, 
thence along F street in said addition ten (10) chains, 
thence north two chains and sixty-eight links to the cor- 
ner of the five-acre tract purchased by said Gillespie of 
Jacob Dawson, thence west to the place of beginning.” 

By following the calls, courses, and distances in this 
deed as they are given, it is clear that it fails to describe 
any tract of land, as they fail to close. 

The plaintiff insists that by following the line to the 
fifth call, which is described as “the place of beginning,” 
and taking this as the starting point, and following the 
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calls, courses, and distances in their inverse order it will 
describe the tract in dispute, since there is nothing in the 
deed indicating the course along F street. This is perhaps 
true. 

The defendant insists that if we begin at the first call, 
the starting point being definitely given, it is impossible 
to so construe the description as to include this tract ‘of 
land. This is also true. 

The first call in the deed fixes the starting point “five 
chains south of the north-east corner of the east half of 
the south-west quarter of section twenty-five.” Were this 
action between the original parties to the deed, the inten- 
tion of the parties might, with propriety, be inquired into. 
But ir this case, where the rights of innocent third parties 
intervene, we think this call cannot be changed. “ Five- 
chains south of the north-east corner” of the government 
subdivision is a definite and fixed point as, and for, the’ 
north-east corner of the land sought to be conveyed, and 
it must govern. In McAfferty v. Conover’s Lessee, 7 Ohio- 
St., at page 104, the supreme court of Ohio uses the fol- 
lowing language: ‘But where there is a call in a deed. 
which was in fact not intended by the parties, and is found 
and is unambiguous, the intention of the parties cannot be 
made to take the place of the call, for if this could be 
done titles and lands would be transferred by the intention 
of the parties, and not by deed. Effect will be given to 
the intention of parties, in respect to calls, only where the 
words of description they employ will admit of it, and 
are not inconsistent with the intention proved; further 
than this a court of law cannot go; beyond this is the 
region of equitable jurisdiction, under the head of mis- 
take.” See also Piercy v. Crandall, 34 Cal., 343. Jackson 
v. Wendell, 5 Wend., 146. 1st Greenleaf Ev., § 391. 

We therefore conclude that the description given in the 
deed as between these parties, must stand without explana- 
tion or change by parol proof, and that the recording of 
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said deed was not of itself sufficient to give notice of the 
alleged rights of the plaintiff. Galway, Semple & Co. v. 
Mualchow, 7 Neb., 287. 

2. The answer of the defendants presents an equitable 
defense, which, under the proofs in this case, is an abun- 
dant defense to the plaintiff’s action. It is alleged and 
proven that at the time of their purchase, they had no ac- 
tual notice of plaintiff’s rights; that the land was vacant 
and unoccupied. ‘True, it had been plowed and a hedge 
planted around part of it, but the plowed land had grown 
up to weeds and grass, and the hedge had been almost en- 
tirely destroyed by fires; that a few fruit trees had been 
planted thereon, but they were about killed by fire and 
weeds, and hardly visible; and in the improvement which 
followed, little if any attention was paid to them. No 
person was in actual possession, and from the evidence it 
is clear no person had been for some time. That fact was 
apparent. The defendants took possession at once, and 
made lasting and valuable improvements thereon, and 
have resided on the premises ever since, erecting buildings, 
grading up the low places, planting fruit and ornamental 
trees and shrubs, inclosing the grounds with fences, hedges, 
etc., in short making a comfortable and desirable home. 
During this time the plaintiff has resided within four or 
five hundred feet of the premises, on a contiguous block, 
in full view of all these improvements and expenditures, 
had seen one of the defendants almost daily, and has never 
at any time, from the time of their purchase and posses- 
sion, until a short time before the commencement of this 
suit, made known to them his alleged right to the property. 
His silence is sought to be explained by a want of knowl- 
edge of his rights under his deed, and by the advice of 
counsel. While it maybe true that he did not fully un- 
derstand his legal rights, under his deed, yet it is hardly 
probable he did not know it would be wrong to allow the’ 
defendants to make the improvements they were making 
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on land which he claimed, and to which his title was de- 
fective, without at least telling them of his claims. In 
| Kirk v. Hamilton, 102 U. S., it is said: “There is no 
principle better established in this court, nor one founded 
on more solid considerations of equity and public utility, 
than that which declares that if one man knowingly, though 
he does it passively by looking on, suffers another to pur- 
chase and expend money on land, under an erroneous 
opinion of title, without making known his own claim, 
shall not afterwards be permitted to exercise his legal right 
against such person. It would be an act of fraud and in- 
justice, and his conscience is bound by this equitable es- 
toppel.” See also Fremont Ferry and Bridge Co. v. Dodge 
County, 6 Neb., 25. Roy v. McPherson, 11 Neb., 200. 

Weare of the opinion that both the law and the equities 
of this case are with the defendants. The judgment of the 
district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


MAXWELL, J., concurred. 


Cons, Cu. J., took no part in the decision. 


Horace K. THURBER ET AL., PLAINTIFFS IN ERROR, V. 
Rosanna SEXAUER ET AL., DEFENDANTS IN ERROR. 


Attachment. Upon examinatian of the evidence, Held, That the 
ruling of the district court discharging the attachment Was not 
eTtroneous. 


Error to the district court for Douglas county. Heard 
below before NEVILLE, J. 


Charles Ogden, .A. C. Wakeley, and John D. Howe, for 


plaintiffs in error. 
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H. D. Estabrook, for defendants in error. 
Reese, J. 


The plaintiffs in error procured the issuance of an order 
of attachment and caused it to be levied upon the property 
of the defendants in error. Defendants then filed their 
motion to dissolve the attachment for the reason that the 
facts did not warrant the issuance of the writ. The motion 
to discharge the attachment was resisted, and a number of 
affidavits were presented by both parties. Upon the hear- 
ing the motion was sustained, and the attachment dis- 
charged. The plaintiff in error brings the cause into this 
court, and assigns the ruling of the court in discharging 
the attachment as error. 

It appears that the defendants in error were engaged in 
the grocery trade at Omaha and were indebted to various 
parties to the amount of about $5,000, and had property 
of the value of about $8,000 over and above exemptions. 
On the question of the valuation of their property there is 
a conflict in the testimony, some putting it at less than the 
above, and some at more. A part of their indebtedness 
had matured, and some of it had been due for some time. 
A short time prior to this time, one Pratt, who claimed to 
represent a mine in Colorado, known as the Eurisco mine, 
approached the defendant, Wiltiam Sexauer, who was the 
husband and agent of the defendant, Rosanna Sexauer, 
with a view of selling him shares of stock of said mine, 
and from the description given, and representations made 
by him, Mr. Sexauer was induced to purchase three thous- 
and shares of said stock, paying therefor three thousand 
dollars, that being ten per cent of their face value. In or- 
der to complete this purchase, money was necessary, and 
the defendants in error applied to a number of loan agents 
in Omaha for a loan of $4,500 on their real estaté but 
failed to procure it.. They then borrowed the money of one 
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Mathew Sexauer, of Des Moines, Iowa, and executed to 
+hinf a mortgage of $4,500 on their real estate in Omaha, 
and, as is claimed by them, received about $4,300—the in- 
terest for six months being deducted—$1,900 of which 
they paid to Pratt, and $1,000 on her indebtedness, and af- 
ter paying out other sums she had $800 left on hand. They 
also paid Pratt on their purchase of stock, about $300 in 
groceries out of the store, being a part of $1,000 worth of 
‘groceries which they were to pay in six months, 

Upon the filing for record of the mortgage from the de- 
fendants in error to Mathew Sexauer, Morgan & Galla- 
gher caused an attachment to be issued and caused the same 
to be levied upon the property of defendants in error, 
whereupon Mrs, Sexauer made a general assignment for 
the benefit of their creditors. 

It is alleged by the plaintiffs in error that the purchase 
‘of the mining stock of Pratt was a fraud upon the credit- 
ors of defendants in error; that the stock was of no value,’ 
‘and that the Eurisco Mining Company is unknown and is 
entirely fraudulent. The affidavits of certain brokers in 
Denver were made and they testify that they have no know]- 
edge of any such mine or mining company, while Pratt tes- 
tifies that the description of said mine which is set out in 
‘the evidence and which was presented to the defendants in 
error is true in every particular, as he believes, and that 
the has sold $1,000 worth of similar shares at the same 
‘rate, 

The affidavit for attachment alleges two grounds. Ist, 
‘The defendants have disposed of a part of their property 
with the intent to defraud their creditors; and 2nd, That 
‘the defendants are about to convert their property into 
money for the purpose of placing it beyond .the reach of 
their creditors. The first alleged cause for attachment ap- 
pears to have been the one to which the proofs have been 
amainly directed by the plaintiff in error. 

That the purchase of the mining stock by the defendants 
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in error was a foolish venture might be true, and yet there 
be no fraudulent intent on their part. So far as mortgag- 
ing their property is concerned it is clearly shown that ap- 
plications to loan agents in Omaha were made, and that with- 
out any secresy,and in fact wethink it is conceded that the 
money was actually received from Mathew Sexauer by the 
defendants in error. We think the court was justified in 
finding that the money had been paid out by them as sta- 
ted in the defendants’ affidavits. The defendants may have 
been defrauded by Pratt and induced to part with their 
money by his graphic description of his mine, and yet be 
guilty of no fraud themselves. 

Had this mining stock proved to have been as valuable 
as is set out in Pratt’s “description,” which is attached to 
his affidavit, and which was presented to the defendants, no 
one would have thought of charging them with any fraud- 
ulent intent. 

As to values. of property and the conduct of defend- 
ants in error, the testimony was conflicting, but the finding 
of the lower court, upon the facts, about which the conflict 
exists, should not be set aside unless it is clearly wrong. 

There appears to be scarcely any proof to sustain the 
second alleged cause for attachment, and as it is substan- 
tially disposed of in the foregoing, it need not be further 
noticed. : 

No error affirmatively appearing in the record, the order 
of the district court is affirmed. By the court, 


° ORDER AFFIRMED. 
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Gro. W. HomAN, PLAINTIFF IN ERROR, V. JAMES R. 
BoycE, DEFENDANT IN ERROR. 


Principaland Agent: ACTION FoR DEATH OF HORSE: EVIDENCE 
In an action by B. against H. for the value of a horse which B, 
had left at the livery stable of H. with permission to occasion-. 
ally let him to proper and careful drivers,and which had been. 
let on the 4th day of July to an improper person, was over- 
driven and not properly cared for, from the effect of which he 
died on the 8th of July following, a statement made to B. by 
the agent of H. and foreman and general manager of said livery 
stable, as to the condition and appearance of the horse when re-. 
turned to the stable July 4th, his symptoms since that time, and. 
at the then present time, was properly admitted in evidence on 
the part of the plaintiff, having been made at the same time of” 
the depending transaction, and constituting a part of the res. 
geste. © 


Error to the district court for Douglas county. Tried: 
below before WAKELEY, J. 


Webstsr & Gaylord, for plaintiff in error cited: Fairlie- 
v. Hastings, 10 Ves.,126. White v. Miller, 71 N. Y.,. 
118. 1 Greenleaf Ev., 141. Lubyv. Hudson River R. 
R.,17 N. Y., 181. Anderson v. Railroad, 54 N. Y., 340.. 
Ryan v. Gilmer, 2 Mort., 517. Robinson». R. R., 7 
Gray, 92. Packet Co.v, Clough, 20 Wall., 528. 


W. J. Connell, for defendant in error, cited: 0. & M.. 
R. R. Co. v. Porter, 92 Tll., 487. Morse v. Conn. R. R. 
Co., 6 Gray, 450. Ourtis v. Avon R. R., 49 Barb., 148.. 
Maher »v. Chicago, 38 Il., 273. Dowdallv. Penn. R., 18. 
Blatch., 403. Burnside v. Grand Trunk, 47 N. H. 504, 


Corr, Cu. J. 


James R. Boyce, defendant in error, was the owner of a. 
horse, which he kept in the livery stable of Geo. W. Homan,. 
senior, plaintiff in error. An understanding was had be-- 

35 
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“tween said Boyce and Homan, that Homan might let the 
horse out for hire to a good careful driver, and accordingly 
‘said Homan did let said horse for hire, on the 4th of July, 
to a couple of young men to drive to Pries’ lake, a distance 
of about seven miles. The horse was returned at about 
nightfall, showing that he had been overdriven and not 
‘properly cared for, refusing to eat or drink. The next morn- 
-ing the horse was sick, and grew worse for several days, . 
when he died. This action was brought by Boyce in the 
‘court below against Homan for the price of the horse. A 
-trial was had to a jury who found in favor of the plaintiff. 
A motion for a new trial was made and overruled, and 
judgment was rendered for the plaintiff for $77.84, being 
$114 for the horse, less Homan’s bill with interest, $36.16. 
‘The case was brought to this court on error. 

There are but two errors insisted upon: First, That the 
verdict of the jury is not sustained by proper evidence ; 
-and Second, That the court erred in permitting the plain- 
‘tiff to give in evidence the declarations of Henry Homan, 
-Jr., made on July 7th, which was three days after the driv- 
ing of the horse, which it is alleged caused its sickness and 
death. , 

The question was: What he (meaning Henry Homan, 
-Jynior) said then: What conversation you had with him 
-concerning the horse when you came in? (meaning July 
7th). The court said he might answer as to what Henry 
“Homan said as to the condition of the horse. The wit- 
‘ness answered, “ When I went to the stable on informa- 
tion received, a friend of mine informed me that the horse 
-was sick. I found he was sick, and asked Mr. Homan what 
was the matter with him? He said the horse had been 
sick from the time he came in on the fourth of July, but he 
did not consider it dangerous until that day ; he hadn’t 
-eaten anything since he had come in; and my impression is 
he said when he came in he was not sweating at all but was 
‘hot, and le thought he was melted on the inside.” 
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Henry Homan, Junior, was the agent and General Man- 
ager of the defendant below ; and it was he that had in fact 
let the horse as above stated. It is contended by the plain- 
tiff in error that said Henry Homan, Junior, being but his _ 
agent, his declarations as above testified to were inadmissi- 
ble as against him ; and many authorities are cited in sup- 
port of this proposition. 

Under the authorities a declaration of the agent, in order 
to bind the principal must be made at the same time—that. 
is, contemporaneous with und constifute a part of the res 
geste. ; 

When it is borne in mind that the keeping and care of 
the horse, the manner in which the horse was cared for, the 
degree of carefulness in letting him, his condition after be- 
ing let, and the failure to deliver him in a sound condition 
to the owner when called for, and his sickness and death 
from some cause, was the res geste in this case, I am una- 
ble to see why the statement of his condition during any 
portion of the time covered by the above, by the agent as 
stated by. the witness, was not a part of the ves geste. 

On the other point I am unable to see in what respect 
the evidence fails to uphold the verdict. ‘The testimony is 
to the effect that the horse had been in the stable and under 
the care of the plaintiff in error for a considerable time ; 
that he had suggested to the defendant in error that the 
horse ought to be driven for his own benefit; that the 
horse was in excellent physical condition, and had never 
been sick, or known to refuse his food, but was too fat and 
soft by reason of not having received sufficient exercise. 
Mr. Boyce yielded to the suggestion of Mr. Homan suffi- 
ciently to authorize him to let the horse occasionally, but 
only to reliable and responsible persons whe would drive the 
horse as carefully as would either of the parties ; both of 
-whom are old gentlemen, and easy, careful drivers. Upon 
this authority, the agent of the plaintiff in error, on the 
fourth of July, a day which is notoriously hard upon livery 


548 SUPREME COURT OF NEBRASKA, 


Homan v. Boyce. 


stock, let the horse to two young men whom he did not 
know and without inquiry as to their answering the re- 
quirements above set forth, and who proved to be not care- 
ful or proper persons to intrust with such an animal on a 
hot day as that proved to be. They drove the horseto the 
place designated, let him stand all day without water, and 
drove back to the city, the horse being in such condition 
as to excite the remark of strangers that he was being over- 
driven ; when returned to the stable he was in a hot fever- 
ish condition, refused°his food, was sick the next morning,. 
and continued so for about four days, when he died. Coun- 
sel argued with considerable force that under these circum- 
stances there was no presumption that the horse was over- 
driven and died from that cause. While thereis probably 
no legal presumption in the case, yet it was a matter pecu-. 
liarly for the consideration of the jury. The care of, dan-- 
gers to, and everything concerning horses are matters better: 
understood by the average juryman than by the profess- 
ional expert. 

The evidence is that the horse died in the possession of 
of the plaintiff in error. If he wished to, it was quite in 
his power to have had an autopsy of the animal and thus. 
enabled himself to prove that his death was occasioned by 
other causes, if such was the fact. And I think the burthen: 
of doing so was upon him rather than upon the defendant 
in error,and I think the jury were justified, under the evi- 
dence as given them, in coming to the conclusion that it 
was the letting of the horse, in violation of the conditions. 
made by the defendant in error, to an improper person and 
his improper treatment by such person, that caused his loss. 
and upon the whole I think the jury reached the only con- 
clusion open to them under the circumstances. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED.. 


THE other judges concur. 
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CHaRLes H. Goutp anp THomas P. KENNARD, AP- 
PELLEES, v. NERIAH B. KENDALL AND CHARLES. 
D. SMITH, APPELLANTS, 


1. Contract against public policy. No court of law or equity 
will lend its assistance in any way towards carrying out an il- 
legal contract; therefore such contract cannot be enforced by 
one party against the other, either directly, by asking the court 
to carry it into effect, or indirectly, by claiming damages or 
compensation for a breach of it. Sykes v. Beadon,11 Ch. Div., 
170. 


A contract by which G. & K., who were the holders of 
a license to trade with the Indians at Fort Peck Indian Agency, 
agreed to pay to K. & S. the one-half of the net profits of such 
trade, for the consideration of the said K. & 8. purchasing all 
goods and supplies necessary and proper for said trade at their 
own account and credit, and immediately resell and invoicesuch 
goods to G.& K., at said agency, at cost price, cost of transporta- 
tion and insurance added, and one of the said K. & S. take 
entire charge, management, and control of said business, devot- 
ing his entire time and attention thereto, and residing at Fort 
Peck, is illegal, for the reason that it contemplates the violation 
of the statute as well as the public policy of the government of 
the United States. 


APPEAL by defendants from a decree of the district 
court of Lancaster county, Pounp, J, presiding. 


THE action was brought to settle an alleged partnership 
claimed to exist under the contract alluded to in the opin- 
ion. This contract was as follows: 

‘Memoranda of agreement, executed in duplicate, made 
and entered into this fifth day of June, A.D. 1879, by and 
between Charles H. Gould and Thomas P. Kennard, of 
Lincoln, Nebraska, parties of the first part, and Kendall 
& Smith, a firm composed of N. B. Kendall and Charles 
D. Smith, doing business at Lincoln, Nebraska, party of 
the second part, witnesseth, that 
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“ WHEREAS, The said Charles H. Gould and Thomas P. 
Kennard have been appointed by the general governmentas. 
Indian traders at Fort Peck Indian Agency in Montana 
territory, and have organized the firm of Gould & Ken- 
nard to carry on the business of traders at said agency; 
and, WHEREAS, the said Kendall & Smith are desirous of 
obtaining an interest in the business and profits of said 
agency trade; it is therefore agreed by and between the 
said Gould & Kennard, of the first part, and the said Ken- 
dall & Smith, of the second part, that the said Gould & 
Kennard shall pay to the said Kendall & Smith one-third 
part of the net profits of the business at said agency for the: 
entire time the said Gould & Kennard shall hold a license: 
from the general government, unless this contract should 
sooner be revoked and annulled by the unanimous agree- 
ment of the individual parties thereto, said payment of the 
one-third part of the net profits to be made as hereinafter: 
stated. In consideration whereof the said Kendal] & Smith 
do agree as follows, to-wit: That they will, so soon as di-- 
rected thereto by the said Gould & Kennard, or as soon there- 
after as may be, purchase at their own expense, in their own 
name or names, and on their own account and credit, all 
the stock of goods, of quality, quautity, and variety suf- 
ficient to properly stock the agency store of the said Gould 
& Kennard at Fort Peck Indian Agency, and to make, 
such other like purchases from time to time as may be nec-- 
essary to properly keep up said stock. All of which said 
goods so purchased from: ‘time to time as required shall 
when so purchased, be immediately consigned, resold, and 
invoiced to the said Gould & Kennard, at the said agency, 
at the same price at which they were purchased, the nec- 
essary expense of transportation, insurance, and traveling 
expense incident to said purchase only to be added. The 
said Charles D. Smith will take entire management and 
control of said business, and of the buying and selling, de- 
voting his entire time and. attention thereto, and residing 
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at Fort Peck; he shall keep the books of accounts, or- 
cause them to be properly kept, and said books shall al-- 
ways be subject to inspection by the parties hereto. He- 
shall employ the necessary clerks for the proper conduct 
of said business, except that the said Gould & Kennard 
reserve the right to appoint two of said clerks, subject to 
approval by the said Smith; he shall pay all the expense 
of whatsoever nature of said business out of the proceeds of * 
said business, and shall, out of said stock of goods, or the 
proceeds thereof, pay the said Kendall & Smith for their 
purchases, on account of the said Gould & Kennard, and 
shall render a semi-annual exhibit or statement of said 
business, showing the amount of stock on hand, the liabil- 
ities on account of stock, and the net cash profits as near as - 
may be, and the said Kendall & Smith shall then have a 
right to demand and receive from said Gould & Kennard. 
seventy-five per cent of one-third part of the said net cash 
profits, the remaining twenty-five per cent of said net cash 
profits to be paid the said Kendall & Smith at the expira- 
tion of the license of said Gould & Kennard, or on the an-. 
nulling and revocation of this agreement as hereinbefore - 
provided. It is further agreed and understood between 
the parties hereto, that the said Gould & Kennard shall be - 
privileged to withdraw seventy-five per cent of two-thirds. 
of the net cash profits at the same time the said Kendall 
& Smith are paid as above provided.” (Signed by the- 
parties.) 

Modified as follows : 

“This contract is hereby amended and modified to read’ 
as follows, to-wit: And the said Gould & Kennard shall. 
pay to the said Kendall & Smith, at the times, and in the- 
manner hereinbefore stated, an equal one-half part of the net. 
profits of the business, and everything herein inconsistent . 
with this modification is this day abrogated.”’? (Signed by. 
the parties.) 
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Mason & Whedon, for appellants, cited: East Jersey 
v. Wright, 5 Stew. Eq., 253. Railway v. Hoboken,.1 
Vroom, 75. Caldwell v. Fulton, 31 Penn. State, 477. 
Holt v. Green, 73 Id. 198. Coppel v. Hall, 7 Wall., 
558. Watson v. Murray, 23 N. J. Eq.,257. Todd v. 
Rafferty, 30 Id., 254. Snell v. Dwight, 120 Mass., 9. 
Thompson v. Thompson, 7 Ves.,470. McBlair v. Gibbes, 
17 How, 237. 


J. R. Webster, for appellees, cited: Brooks v. Martin 
2 Wall. 70. McBlair Gibbs, 17 How., 232. Arm- 
strong v. Toler, 11 Wheaton, 258. Planter’s B’k v. Union 
B’k, 16 Wall., 483. Kinsman v. Parkhurst, 18 How., 
289. Tennant v. Elliot, 1 B.& P., 3. Farmer v. Rus- 
sell, 1 B.& P., 296. Thompson v. Thompson, 7 Ves., 470 


Coss, Cu. J. 


I think this case might be designated a suit in equity for 
an accounting and damages, or it might be called an action 
o account at common law In either view the action is 
brought directly on the written contract set out and de- 
scribed in the petition, and for its breach. I do not think 
that the contract can be held to have created a partnership 
between the parties, even as between themselves. The ob- 
ject in construing a contract is to ascertain the intent of 
the parties when they executed it. -The law will, when 
necessary, give a name to the relationship established be- 
tween contracting parties, according to the intent of the 
parties, as expressed in the words of the contract, and, in 
cases of doubtful meaning, the relations of the several 
parties towards each other and towards the subject matter 
of the contract, as well as their contemporaneous acts and 
dealings, will all be considered. 

Now let us look at the language of this contract. The 
words partner or partnership are neither used in it through- 


o 
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out, but seem to have been studiously avoided. The plain- 
tiffs having procured a valuable license to trade with the 
Indians, and purposing to make that available to the ben- 
efit of all parties, it would seem that if a partnership. was 
contemplated the defendants would have been required to 
contribute something to a common fund. But nothing of 
the kind is required of them. True, they agree to pur- 
chase a stock of goods and to replenish it from time to 
time in their own name or names, and on their own ac- 
count and credit—and what shall they do with such goods, 
put them into the partnership or common stock of all the 
parties? By no means—but said goods “shall when so 
purchased be immediately consigned, resold, and invoiced 
to the said Gould & Kennard, at said agency,” etc. ‘The 
said Charles D. Smith will take entire management and 
control of said business, and of buying and selling, de- 
voting his entire time and attention thereto, and residing 
at Fort Peck,” etc. Now then, what do the plaintiffs 
agree todo on their part? Nothing. True, at the com- 
mencement of the agreement, they agree to pay to the de- 
fendants one-third part of the net profits of the business 
at said agency for the entire time the said Gould & Ken- 
nard shall hold the license from the general government, 
etc. But that is qualified, by what follows, to mean that 
the defendants were to keep one-third part of what they 
vould make clear, using their own money, credit, and 
labor. This, by a subsequent amendment to the contract, 
was changed to the one-half. 

We have seen above what the defendants agreed to do. 
Now then, what did they do, or fail todo? The petition 
informs us that “about the 8th day of August, 1879, the 
said defendants did stock said tradership store, to the 
amount and value of which stock furnished these plaintiffs 
are unable to state.” From this point forward, the peti- 
tion charges a series of violations of the contract, and al- 
leges nothing thereafter done in pursuance of its terms; 
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all that is done is charged to be to the damage of the 
plaintiffs. Nothing is alleged to have been done for their 
benefit. It is alleged that Mr. Gould, one of the “plain- 
tiffs, personally attended at the place of business of said 
tradership or store, and desired and requested to give his 
time and personal attention to the proper and lawful con- 
duct of said business; but said Smith then usurped to 
himself and the other defendant the sole and entire man- 
agement of said business, and wholly excluded said Gould 
and both of these plaintiffs from any part in the conduct 
of said premises.” It was evidently the intention of the 
parties in drawing up the contract that while the defend- 
ants, or Charles D. Smith, should be personally present in 
the Indian country, yet that he should, while there, in a 
' kind of vicarious sense sometimes be Gould & Kennard. 
That he should buy goods from wholesale dealers as Ken- 
dall & Smith, as Kendall & Smith sell them to Gould & - 
Kennard, and as Gould & Kennard retail them out to the 
Indians. This is what he agreed to do, but it is that 
which according to the petition he refused to do, and did 
not do. 

Ifthe plaintiffs had placed money or goods in the hands 
of Kendall & Smith, or of Charles D. Smith, I agree that 
he could not hold on to it and at the same time claim in a 
court of equity that he used it for his own use and benefit 
and not for theirs. They had, ina manner, placed their 
license in his hands, but in law that gave him no right; 
and whatever advantage he may in fact have derived from 
such license cannot be considered, or an account taken of, 
in a court either of law or equity. The defendants then 
not having received either money or other valuable thing 
from the plaintiffs of which the law will take account, they 
are accountable to them, if at all, solely by virtue of the 
contract. 

Many years ago the government of the United States 
adopted the policy of prohibiting trade and intercourse 
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between the people and the Indian tribes, allowing only 
.such persons to reside among and trade with the Indians 
as should be licensed as traders by the proper officers of 
the government, together with such clerks and employes 
as should be approved and specially designated by the 
officer granting such license. See §§ 2129, 2130, and 
2138, p. 372, Rev. Stat. U.S. These licenses, on account 
of the special privileges thereby granted, have usually 
been valued quite highly by traders and capitalists on the 
frontier. The plaintiffs had obtained such a license, and 
it must-be apparent to the reader of the contract entered 
into between them and the defendants that the sole object 
of such contract was to put the said defendants in their: 
places as Indian traders, and make the use of their fran- 
chise alone balance the combined labor and capital of the: 
defendants in the usufruct of the Indian trade; and the 
object of the defendants, on their part, was to make their 
capital and labor, through the borrowed and talismanic 
power of the plaintiffs’ license, yield them a share of the 
same lucrative trade, without submitting themselves to the 
approval of the officers of the Indian Bureau. I see no 
moral turpitude in all of this on the part of either the 
plaintiffs or defendants, but it involves, on the part of both 
parties, an attempt to violate the statute as well as the 
policy of the government by introducing into the Indian 
country and trade, under color of the plaintiffs’ license, the 
defendants, whose character, as persons fit to be in the In- 
dian country, had not been approved by the proper officers 
of the government. It need scarcely be said that a con- 
tract for such purpose will not be enforced by a court either 
of law or equity. 

The case of Brooks v. Martin, 2 Wall., 70, cited by 
counsel on either side, did not depend, nor was it founded 
mainly on contract. The equity which carried that case 
depended on the fact that Martin had placed a large sum 
of money into the hands of a partnership consisting of 
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himself, Brooks, and one Field, formed for the purpose of 
dealing in soldiers’ land warrants, “that may have been or 
may be issued under the law of Congress,” etc. Martin, 
who was a banker, gave no personal attention to this busi- 
ness, which was carried on chiefly by Brooks. The pur- 
chase of, or dealing in, soldiers’ bounty land warrants al- 
ready issued was lawful, and the assignment of such war- 
rants binding on the soldier; but the assignment of the 
title or claim to such warrants made before their issue was 
declared by statute to be “null and void to all intents and 
purposes whatsoever.” No doubt, as claimed by Brooks 
in his answer, the purchases made by the partnership con- 
sisted mainly of the claims of soldiers before the issue of 
the warrants. These claims, although their assignment 
was void in law, were never disputed by the assignors, and 
were made available to the partnership the same as though 
the warrants had been regularly assigned after their issue. 
These claims were converted into lands, mortgages, and 
money, which, though under the direct control of Brooks 
and Field, yet were held and acknowledged as the prop- 
erty of the partnership of which Martin was a member, 
and the capital of which he alone had supplied. Thus 
matters stood when Brooks, by means of false and fraudu- 
lent representations and means, induced Martin to sell to’ 
him his interest in the partnership property very far be- 
low its value. The main object of the suit was to set 
aside this sale. An accounting to Martin for his share of 
the partnership property would follow as a matter of course. 
The bill need not, nor did it in fact, set up or count upon 
the contract of partnership or its terms. If it had, such 
contract did not necessarily involve the violation of the 
statute. A large and lucrative business could have been 
done at that time and place by the use of the amount of 
capital furnished the said partnership by Martin, in the 
purchase of land warrants already issued. But the court 
decided the case in favor of Martin, chiefly on the ground 
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of partnership, and that the property of the partnership 
was the product of the money furnished by Martin. So 
far- as the case follows Sharp v. Taylor, 2 Phillips Ch., 
801, the leading case cited by the court, that which it 
does decide can scarcely be considered as authority, the 
case of Sharp v. Taylor having been severely criticised if 
not overruled by the same court or its successor in the case 
of Sykes v. Beadon, 11 Ch. Div., 170. I quote a part of 
the syllabus of the latter case: “No court of law or 
equity will lend its assistance in any way towards carrying 
out an illegal contract; therefore such a contract cannot be 
enforced by one party to it against the other, either directly 
by asking the court to carry it into effect, or indirectly by 
claiming damages or compensation for a breach of it, though 
there may be some cases in which a party to such a con- 
tract may recover from a third person money aid over to 
that person in pursuance of the contract.” 

Ch. J. Marshall, in the case of Armstrong v. Toler, 11 
Wheat, 268, stated the law with great clearness and per- 
spicuity in the following’ language: “Questions upon il- 
legal contracts have arisen very often, both in England 
and in this country, and no principle is better settled than 
that no action can be maintained on a contract, the consid- 
eration of which is cither wicked in itself or prohibited by 
law.” 0 

We have seen above, to my own satisfaction af least 
that the plaintiffs and defendants in the case at bar cannot 
be considered as partners for the want of an intention on 
their part to establish that relationship, as expressed by the 
language of the contract, as well as the lack of mutuality 
of its terms. It cannot be claimed that the plaintiffs are 
entitled to this remedy for the purpose of following their 
money or property in the hands of the defendants and 
claiming a share of its product or earnings, for they have 
placed neither money, property, or services there. They 
have given to the defendants, so far as they could, the 
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wegis of their license, for which the defendants promised, 
them a certain share of the net profits of their business; 
but as we have seen, the consideration being illegal, that 
promise cannot be enforced. 

It may be claimed that the defendants having done 
business in the name of the plaintiffs, are estopped to deny 
the interest of the plaintiffs in that business. That would 
probably be so could the plaintiff’s case ever reach the 
point at which the defendants are required to develop 
their defense, but the difficulty is in the inherent weakness 
of the plaintiff’s case. They cannot reach the enemies’ 
works except through the contract, which, by reason of its 
illegality, is “no thoroughfare” for them. The judgment 
of the district court is reversed, and the cause dismissed. 


REVERSED AND DISMISSED. 


‘l'H other judges concur. 


© 


Puttip A. MEFSE, ET AL., PLAINTIFFS IN ERROR, V. 
THE STATE oF NEBRASKA, DEFENDANT IN ERROR. 


Unlawful Assembly. The owner of a dwelling has no author- 
ity by force and violence to enter the same and remove the fur- 
niture or disturb the party lawfully in possession thereof, and if 
he do so with other persons, being three or mofe in all, they may 
be ‘convicted of unlawful assembly. 


Error to the district court for Saunders county. Tried 
below before Groner W. Post, J. 


M. H. Sessions, for plaintiffs in error. 
Isaac Powers, Jr., Attorney General, for the State. 
MaxweELt, J. 


In October, 1882, the district attorney filed a complaint 
in the district court of Saunders county, charging that Da- 
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vid Meese, Phillip Meese, William Owen and Seth Bow- 
ers “did unlawfully, riotously,and routously assemble to- 
gether then and there, with the unlawful intent then and 
there to do certain unlawful acts with force and violence, 
against the person and property of her, the said Annetta 
Meese, to-wit: with the intent then and there unlawfully, 
violently, and in a menacing manner to assault her the 
“said Annetta Meese, and with the intent then and there un- 
lawfully to break and enter the dwelling house of her the 
said Annetta Meese, in which she, the said Annetta Meese, 
then and there dwelt and resided, and with the intent then 
and there unlawfully to take, remove, and disturb the 
household goods and effects of her the said Annetta Meese, 
against the peace and dignity of the state.” 

On the trial of the cause the jury returned a verdict 
finding the defendants guilty as charged in the complaint. 
A motion for a new trial having been overruled, the court 
imposed a fine of fifteen dollars each on David and Philip 
Meese, and a fine of five dollars each on Bowers and 
Owen, together with the costs of the action. A large 
number of errors were assigned in the motion for a new 
trial, and are now assigned in the petition in error, but do 
not seem to be relied upon, as the principal objection urged 
in the brief is that the testimony does not sustain the ver- 
dict. 

It appears from the testimony that Annetta Meese, at the 
timethe offense is alleged to have been committed, was 
lawfully occupying a dwelling house upon lands claimed 
by one of the defendants below. There is some contention 
as to the ownership of the land, it being at the timea 
homestead under the United States statutes, and in dispute. 
But we attach no importance to the question of title, as 
whatever tke ultimate rights of the parties may be, all the 
testimony shows that for the time being at least she was 
lawfully in possession and had been for a number of years. 
At the time the ovfense is alleged to have been committed, 
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the testimony shows that the defendants below went to the 
residence of Mrs. Meese with lumber and material and erec- 
ted a shanty adjoining her dwelling and stairs to an upper 
room, and that they forcibly entered into some of the rooms 
through a window and removed her guods from the same. 
All this was done in a violent manner and in clear violation 
of law. Sec. 26 of the criminal code provides that “if three 
or more persons shall assemble together with intent to do 
any unlawful act with force and violence, against the per- 
son or property of another, or’do any unlawful act against 
the peace, or, being lawfully assembled, shall agree with 
each other to do any unlawful act as aforesaid, and shall 
make any movement or preparation therefor, the persons 
so offending shall be fined in any sum not exceeding one 
hundred dollars, and be imprisoned in the jail of the county 
not exceeding three months.” 

The law does not permit even the owner of property by 
force and violence to disturb any one lawfully in posses- 
sion of the same. And if he with other persons constitut- 
ing in all three or more, assemble together for the purpose 
of committing an unlawful act against such person by force 
and violence, as by forcibly entering the dwelling and re- 
moving the furniture and disturbing the possession, they are 
clearly guilty of a violation of the statute above quoted. 
The law has provided an adequate remedy for the recovery 
of the possession of land and does not permit force and vio- 
lence to take the place of right and justice. The testimony 
shows beyond question that these parties are guilty; and 
there is no material error in the proceedings. The judg- 
ment must therefore be affirmed. 


JUDGMENT AFFIRMED. 
Coss, Cu. J., concurred. 


REEsE, J., did not sit in this case and took no part in 
the decision. : 
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Epuramm ELSHIRE, PLAINTIFF IN ERROR, V. Ipa B. 
SCHUYLER ET AL., DEFENDANTS IN ERROR. 


1. Liquors: pamaGes. Where, by reason of intoxication, a hus- 
band is rendered incapable of providing for his family, the wife 
may recover against the person furnishing the liquor for the loss 
of means of support during such intoxication. 


2. . The statute in effect declares the act of produc- 
ing intoxication a wrong, and makes every one who has contrib- 
uted to it by furnishing intoxicating liquor, a wrong doer and 
liable. 

3. : EVIDENCE. In an action for loss of means of sup- 


port, injury to the wife’s health caused by over work is not a 
proper element of damage. 


Error to the district court for Richardson county. 
Tried below before Davrpson, J. 


E. W. Thomas and C. Gillespie, for plaintiff in error. 
Isham Reavis and A. Schoenheit, for defendants in error. 
MAXWELL, J. 


This action was brought by Mrs. Ida B. Schuyler for 
herself and children to recover damages of the defendant 
for loss of means of support from May Ist, 1881, to April 
28th, 1882, caused by the sale of beer by Elshire to her 
husband. Mrs. Schuyler in her petition alleges that Elshire 
began making and selling beer in Rulo about May Ist, 
1881, and from that time until the commencement of the 
action (April 28, 1882) had continually sold beer to Samuel 
H. Schuyler, her husband, while he was intoxicated,and in 
quantities sufficient to produce intoxication, thereby ren-~ 
dering him incapable of earning a support for his family. 
To this petition Elshire answered in substance that he had 

36 : 
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‘been engaged in manufacturing beer in Rulo since July, 
1881, and that Samuel H. Schuyler may have got beer in 
:-small quantities from him, but that he had not sold to said 
Schuyler while intoxicated nor in quantities sufficient to 
produce intoxication. On the trial of the cause a verdict 
‘was rendered in favor of Mrs. Schuyler for $300. 

It is contended on behalf of Elshire that as the intoxi- 
‘eation of Schuyler did not cause his death therefore the 
action cannot be maintained. But this position is entirely 
untenable. If by means of beer or other intoxicating drink, 
‘sold by Elshire to Schuyler, he has been rendered incapable 
of providing for his family, to the extent of the loss of 
‘means of support thus occasioned, the wife may recover, 
whether it be for a day, month, year, or longer period. 

2. The answer admits selling beer to Schuyler, but de- 
nies selling the same to him when intoxicated, or in quan- 
tities sufficient to produce intoxication. Our former statute 
‘made the liability of the person selling liquor depend upon 
‘these conditions, Roose v. Perkins, 9 Neb., 304; but the 
‘statute of 1881 contains no such qualification. It in effect 
declares the act of producing intoxication a wrong, and 
makes every one who has contributed to it by furnishing 
‘intoxicating liquors a wrongdoer and liable. Kerkow v. 
Bauer, ante p. 150. If injury to the means of support of 
the wife resulted from such sale, she may recover. 

3. The court instructed the jury that “any injury to the 
health of the plaintiff occasioned by overwork, or excessive 
labor beyond her physical ability to perform, made neces- 
‘sary by the failure of her husband to support her and her 
children on account of the continued use of intoxicating 
liquors of any kind, whether obtained wholly or only in 
part from the defendant, is a proper element of damages to 
be considered by the jury,” etc. This was clearly erroneous. 
The action is for loss of means of support—not for wounded 
feelings or injured health caused by the failure to provide; 
but to the extent of the loss of support sustained a wife 
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may recover. For the error in giving this instruction the . 
judgment must be reversed and a new trial awarded. 


REVERSED AND REMANDED. 


THE other judges. concur. 


SHapLeiad & Co., PLAINTIFFS IN ERROR, Vv. C. E. 
DUTCHER, DEFENDANT IN ERROR. 


Verdict: EVIDENCE. About the Ist of Dec., 1881, one D. sent o 
money order for $3.00 toS. &.Co., of St. Louis. A receipt for 
$300 was returned. D alleged that on the same day on which the 
money order was sent he forwarded to,S. & Co. a draft for $300 
which he had received in the spring of 1880. Held, That the evi- 
dence failed to show that the draft in question was sent. 


Error to the district court for Jefferson county. Tried 
‘below before Morris, J. 


Harwood & Ames and W. H. Snell, for plaintiffs in error. 
W. O. Hambel, for defendant in error. 
MAxweELt, J. 


The plaintiff brought an action against the defendant to 
recover the sum of $97.92 upon an account. The defend- 
cant in his answer admitted the account to be correct, but 
set up a set-off of $300. On the trial of the cause the jury 
found a verdict for $200 in favor of the défendant. The 
principal error relied upon in this court is that the verdict 
is unsupported by the evidence. The date of the first 
item in the account is Dec, 22d, 1881, and of the last 
March 23, 1882. It appears that prior to the date of this 
acccount, the defendant had dealt to a very limited extent 
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with the plaintiffs; that early in December, 1881, he sent 
the following letter to the plaintiffs: 


“Farrpury, NEBR., Dec., 1881. 
“A. F. SHAPLEIGH AND CANTWELL.Co., St. Louis, Mo.: 
“Messrs.—Enclosed please find P. O. order of $3.00, 
as balance, etc., on my account of Oct. 7th, 1881, 
“ And oblige 
“C, E. DurcHeEr.” 
A receipt was given by the plaintiffs as follows: 
, “Sp, Louis, 12-5-1881. 
“Mr. C. E. DutcHer, Farrpury, NEs. 
“ DEAR Sir—Your favor of 12, enclosing three hundred 
dollars is received, and the amount placed to your credit. 
Thanking you for the same, and soliciting your further 


orders, we are 
“Yours Respectfully, 


Fr. GH AND CANTWELL HarDWARE Co. 
“A. F. SHAPLEIGH AND CANTY Harp C 
“Per HeNDRICK, Cashier.” 


The defendants claim that their cashier made a mistake 
in stating the amount received, and that the money order: 
for $3.00 was the only sum sent by the defendant. The 
testimony of the defendant is that about the Ist of Dec.,, 
1881, he sent the defendants a draft for $300, and received 
the above receipt, but that he did not receive a receipt for 
the $3.00; that the money order and draft were sent on 
the same day, the money order in the morning, and the 
draft in the afternoon; that he could not tell on what 
bank the draft was drawn, nor its number, or date; that 
he received it from his brother in the spring of 1880; that. - 
he did not know from whom his brother received it, and - 
that his brother was now dead, ete. _ 

The testimony of Hendricks, the cashier of the plaintiff, 
was taken, in which he denies the receipt of the draft men- 
tioned, and states that the only sum received was $3.00 in 
the money order above named. The testimony of Alfred. 
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Lee, the secretary and treasurer of the company, was also 
taken, and he states that he has been secretary and treas- 
urer of the firm during its entire existence, and had a gen- 
eral superintendence of all correspondence relating to 
money matters or to the books, etc., and that neither the 
books nor correspondence showed the receipt from the de- 
fendant of $300. And the defendant fails to explain why 
he kept this draft from the spring of 1880 to December, 
1881, and should then have sent it to a firm of strangers, 
to whom he did not owe a dollar, without any directions as 
to what was to be done with the proceeds. A clear prepon- 
derance of the testimony shows that the plaintiff’s cashier 
made a mistake in the receipt, and that the actual amount 
received was but $3.00. The verdict is not sustained by 
sufficient evidence, and the judgment is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Hrram WILLIAMS, PLAINTIFF IN ERROR, V. WALTER 
BATES, DEFENDANT IN ERROR. 


Deceit: PROMISSORY NOTE: SALE: CONSIDERATION. One B. hav- 
ing anote of D. in his possession, which he had paid in full out of 
funds of D., in his hands, afterwards sold the note to W., repre-’ 
senting it to be a valid and subsisting obligation against D., and 
that D. resided near F. in this state, all of which was untrue. 
Held, That W. could recover the consideration paid to B. for the 
note, 


Error to the district court for Jefferson county. Tried 
below before Morris, J. 


Boyle & Lindley, for plaintiff in error, cited: Pasley 
v. Freeman, 2 Smith’s Leading Cases, 55. Upton v. Vail, 
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6 Johns., 181. 3 Wait’s Actions and Defenses, 452. Wal- 
son v. Foree, 6 Johns., 110. 


W. H. Snell, for defendant in error, cited: Ellis wv 
Andrews, 56 N. Y., 83. Crown v. Brown, 30 Vt., 707. 


MaxweELt, J. 


This action was commenced in the county court of Jef- 
ferson county to recover the sum of $85.00 and costs. The: 
defendant demurred to the bill of particulars, the demur-. 
rer was sustained and the action dismissed. The district 
court affirmed the judgment of the county court. 

This being a case where a justice of the peace has cog- 
nizance neither the statute nor the practice in justice’s courts: 
authorize a demurrer to a bill of particulars. This objec- 
tion, however, was not urged in the brief of either attorney 
and will not be interposed by the court. 

It is alleged in the bill of particulars “ that on or about 
the 18th day of April, 1880, the defendant purchased of” 
the plaintiff certain real estate, and in part payment there- 
fore sold to the plaintiff a promissory note for $82, given 
by one E. W. Davis to B.§. Barker or bearer; that the de- 
fendant represented that said note was good and valuable and 
worth its face, and that Davis, the maker thereof, resided 
near Fairbury, Nebraska, and the defendant “knew of no- 
reason why the note should not be promptly paid when 
due”; that at the time of making these representations the 
defendant well knew that said note had been paid and the- 
security released, and that said note was worthless for the- 
reason that Davis, the maker thereof, had fully paid the 
same tothe defendant. There is also an allegation that 
the defendant had assumed the payment of the note, and 
had with funds received from Davis paid the same in full.. 
It is alleged that Davis is not a resident of the state, and. 
that said note has not been paid to the plaintiff. 
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In Pasley v. Freeman, 3 T.R, 51, it was held that a 
false affirmation made by the defendant with intent to de-- 
fraud the plaintiff, whereby the plaintiff receives damage, is. 
the ground of an action of deceit. This case was cited with 
approval in Upton v. Vail, 6 Johns., 181, where it is said- 
that case [Pasley v. Freeman] went not upon any new 
ground, but upon the application of a principle of natural: 
justice, long recognized in the law, that fraud or deceit,. 
accompanied with damage, is a good cause of action. See. 
also cases cited in Smith’s L. C. (6th ed.), 176-186. The. 
rule is well settled that a false affirmation as to existing facts- 
made by a party with intent to defraud another, and by 
which he is defrauded is actionable. Now if the allegations- 
of the petition are true, the defendant who had assumed the. 
payment of a note, and had paid the same out of funds of 
the maker in his hands, sold such note to the plaintiff, at 
the same time representing that it was a valid and subsist- 
ing obligation and that he had no reason to doubt that it. 
would be paid when due, and that the maker was a resi-- 
dent of this state. Whatever the rights of the plaintiff’ 
may be as against the maker of the note, which we need, 
not now determine, the defendant knew that his represen- 
tations in regard to the note and by which the plaintiff was. 
induced to purchase the same, were false, and that the note.” 
had been paid in full. This being so the defendant had 
no right to sell and transfer it to the plaintiff, and as the. 
plaintiff is alleged to have sustained injury thereby he may 
recover against the defendant. The judgment of the dis- 
trict court and also of the county court is reversed and the: 
cause remanded for further proceedings. 


REVERSED AND REMANDED... 


THE other judges concur. 
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Tae Strate or NEBRASKA, EX REL. ADNA H. Bowsn, 
vy. ADAMS CoUNTY. 


Bonds for Steam Grist Mill Invalid. There is no statute in 
this state authorizing the voting of aid to steam grist mills, and 
bonds voted for that purpose are invalid. 


MaxweELL, J. 


This is an original application for a mandamus to com- 
pel the county commissioners of Adams county to levy a 
tax to pay the interest on a certain bond for the sum of 
$500, issued by them for Juniata precinct in Adams county. 
It appears from the application that in the year 1872 the 
county commissioners of Adams county submitted to the 
electors of Juniata precinct the question of issuing the bonds 
of the precinct to the amount of $6,000, to aid in the con- 
struction of a public steam grist mil]. The proposition 
was adopted, the bonds issued, the mill erected, and, so far 
as appears, the parties operating the same have fully com- 
plied with the terms of the proposition. The only question 
for determination therefore is, whether a steam grist mill 
is a work of internal improvement within the meaning of 
the statute. 

In Traver v. Merrick County, 14 Neb., 327, it was held 
that a water grist mill erected for public use, the rates of 
toll to be determined by the county commissioners, and 
boing subject to regulation by the legislature, was a work 
of internal improvement within the meaning of the act of 
1869, and that bonds voted to aid in its construction were 
valid. The decision in that case is based almost entirely 
upon the statute authorizing the condemnation of private 
property for the purpose of erecting dams and overflowing 
lands in order to obtain power to propel mills, and upon 
the decisions of this court in Nosser v. Seeley, 10 Neb., 
460, and Seeley v. Bridges, 13 Id., 547. 
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In Zraver v. Merrick County, it is’ said (page .334): 
“There is a clear distinction between aiding the develop- 
ment of the water power of the state—a power which is 
continuing in its nature, and may be used without cost or 
expense, and must be used at certain points on a stream 
where a dam can be erected and power obtained—and a 
mill propelled by steam that must be attended with a con- 
‘tinuous cost for fuel, and may at any time be removed to 
another locality.” But for the provisions of the statute 
authorizing the exercise of the power of eminent domain in 
behalf of water mills, and thereby placing their regulation 
under legislative control, they would not be held to be 
works of internal improvement. It is true that many ben- 
efits flow to a community from the erection of a steam grist 
mill in their midst. But the same may be said of any 
other manufacturing establishment. It is not every work 
that is beneficial to the public that is a work of internal 
improvement within the meaning of the statute. The writ 
must therefore be denied. By the court, 


WRIT DENIED. 
John H. Ames and A. H. Bowen, for the relator. 


O. B. Hewett, for the respondent. 
\ 


SeLpen N. MERRIAM, PLAINTIFF IN ERROR, V. S. H. 
CaLHoun anp J. H. CroxTon, DEFENDANTS IN 
ERROR. 


Principal and Agent. Where an agent is clothed with ample 
powers to buy and sell real estate, institute and defend suits in 
the name of his principal, actual notice to him in relation to the 
subject matter of the agency is actual notice to the principal, 
and is a valid defense on a motion to set aside a judgment ren- 
dered by default canceling a tax deed. : 
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Error to the district court for Otoe county. Tried be- 
low before Pounp, J. 


Watson & Wodehouse, for plaintiff in error, cited: Kep- 
ley v. Irwin, 14 Neb., 300.. - 


S. H. Calhoun, for defendants in error, cited: Newlove- 
v. Woodward, 9 Neb., 504. 


Maxwett, J. 


In January, 1882, the defendants in error commenced. 
an action against the plaintiff in error in the district court 
of Otoe county to redeem certain lands claimed by them, 
which had been sold to the plaintiff in error for taxes and 
a tax deed obtained. The plaintiff in error being a non- 
resident of the state service was had upon him by publica- 
tion. Atthe April term, 1883, of the district court of that. 
county, a decree was rendered by default, in which the: 
court finds that the tax deed is invalid and that the amount 
of taxes due, with interest at twelve per cent, was the sum: 
of $552.40, which the defendants in error were required to. 
pay to the clerk of the court, and thereupon the tax deed 
was set aside. In July, 1883, the plaintiff in error filed an. 
answer to the petition and filed a motion upon proper no- 
tice to set aside the default and be let in to defend. The 
motion was overruled by the court, and the cause is brought 
to this court by petition in error. 

Sec. 82 of the code provides that “a party against whom: 
a judgment or order has been rendered without other ser- 
vice than by publication in a newspaper, may, at any time 
within five years after the date of the judgment or order, 
have the same opened and he let in to defend; before the 
judgment or order shall be opened, the applicant shall give 
notice to the adverse party of his intention to make such 
application, and shall file a full answer to the petition, pay 
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all costs, if the court require them to be paid, and make it 
appear to the satisfaction of the court by: affidavit that 
during the pendency of the actiou he had no actual notice — 
thereof in time to appear in court and make his defense. 

* * ¥* The adverse party, on the hearing’of an ap- 
plication to open a judgment or order as provided by this 
section, shall be allowed to present counter affidaviis to 
show that during the pendency of the action the applicant 
had notice thereof in time to appear in court and make his. 
defense.” 

The record contains an affidavit of the defendant,. 
wherein he states that he had no actual notice of the 
pendency of the action. To show that the defendant had 
actual notice of the pendency of the action, the plaintiffs. 
introduced in evidence a power of attorney from Selden N.. 
Merriam and wife to W. D. Merriam, by which he is con- 
stituted their “true and lawful attorney for us and in our 
names, places, and steads to bargain and sell any and all 
real estate that we now own or may hereafter own in the 
state of Nebraska,” etc. 

They also introduced affidavits showing that W. D. | 
Merriam was a son of Selden N. Merriam, and had the en- 
tire control of his business in this state; that W. D. Mer- 
riam had actual notice of the pendency of the action, but 
said he would not make any appearance therein because he 
“was afraid if he entered an appearance in said suit it 
would preclude him from getting from the said Otoe county 
the difference between the twelve per centum interest that 
said plaintiffs would have to pay therein and the forty per 
centum which he claimed the statute would give him on 
the sale thereof.” 

The affidavits in the record show beyond question that 
W. D. Merriam had full and ample powers in the prem- 
ises; that for years before that time he had employed aitor- 
neys in cases in which his father was interested—that in 
fact he had conducted his father’s business that so far as 
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appears principally related to tax titles in the same manner 
as if it had been his own. This being so, actual notice to 
him was actua] notice to the defendant. The question is 
not whether service could lawfully be made on the agent, 
because service by publication was made on the proper 
party—the defendant, but whether the defendant, through 
his agent having charge and controlof his real property in 
this state, had actual notice of the pendency of the action. 
This is proved beyond the possibility of dispute. Notice 
of facts to an agent is constructive notice thereof to the 
principal himself, where it arises from or is at the time 
connected with the subject matter of the agency; for upon 
*general principles of public policy it is presumed that.the 
agent has communicated such facts to the principal; and 
if he has not, still the principal having intrusted the agent 
with the particular business, the other party has a right to 
deem his acts and knowledge obligatory upon the principal. 
Story on Agency, § 140. Notice to the agent who pur- 
chases lands of a trust attaching thereto will charge the 
principal with notice of such trust. So of an incumbrance 
or other matter affecting the title to the same. If the de- 
fendant should purchase land while an action was pending 
which might affect the title to the same, and the agent 
making the purchase had notice of the pendency of such 
action, the notice of the agent would be notice to the prin- 
cipal, and the same rule will apply in this case. There is 
no error in the record, and the judgment must be affirmed. 


* JUDGMENT AFFIRMED. 


THE other judges concur. 
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GEoRGE E. Taytor anp M. I. LEBLANC, PLAINTIFFS 
IN ERROR, V. PatsEY RYAN, DEFENDANT IN ERROR. 


1, Trespass. When in an action of trespass de bonis asportatis 
against a constable and one who was plaintiff in an attachment 
suit wherein the property of the plaintiff in the case at bar, who 
was a stranger to the attachment suit, was wrongfully seized 
and sold by the said constable as the property of the defendant 
in said attachment suit, the said constable and original plaintiff 
answer jointly admitting the taking but denying the ownership 
of the plaintiff at bar and alleging ownership in the defendant 
in the attachment suit, the said original plaintiff, co-defendant 
at bar, will be held to have adopted the taking by the constable, 
and to be jointly liable with him. 


2, Impeaching Witness. A witness may be impeached by 
bringing other witnesses to swear that his reputation for truth 
is bad. In this mode of impeachment, however, it is not com- 
petent to show what two or three persons only may think or say 
concerning him, but the inquiry should be confined to the gen- 
eral estimation in which he is held by his neighbors and ac- 
quaintances. Mathewson v. Burr, 6 Neb., 312. 


3. Trial: EVIDENCE: INSTRUCTION. On the case set out at length 
in the opinion, Held, That the chattel mortgage and note therein 
referred to were properly admitted, and the instruction therein 
referred to properly refused. 


Action in the district court of Richardson county by 
_ Ryan to recover damages arising from the sale of certain 
’ property, of which he claimed to be the owner, by 
Taylor, constable, who had levied on and held it as the 
property of one Postal, by virtue of an order of attachment 
issued in a cause wherein LeBlanc was plaintiff and Postal 
defendant. On the trial before Davipson, J., the defend- 
ants asked the court to instruct the jury that if the chattel 
mortgage referred to in the opinion “ was. not accompanied 
by an immediate delivery of the property mortgaged and: 
followed by an actual and continued change of possession 
thereof, the mortgage would be presumed to be fraudulent, 
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unless it was made to appear that the same was executed 
in good faith.” This request was refused. Verdict for 
plaintiff and cause brought up on petition in error. 


A, Schoenheit and E. W. Thomas, for plaintiffs in error, 
cited: Cooley on Torts, 468. Hyde v. Cooper, 26 Ver- 
mont, 552. Wallis v. White, 15 N. W. R.,767. 1 Green- 
leaf Ev., § 461. 


John Gagnon and C. Gillespie, for defendant in error, 
cited: Perrin v. Clajlin,11 Mo., 13. Lampsin v. Bran. 
der, 11 N. W. R., 95. 1 Greenleaf Ev., § 461. Math- 
ewson v. Burr, 6 Neb., 312. Starkie on Evidence, 210. 
Jackson v. Campbell, 5 Wend., 572. Sherman v. Crosby, 
11 Johns., 70. Derby v. Weyrich, 8 Neb., 177. Noble v. 
Himeo,121d.,196. Zunkle v. Cunningham, 10 Neb., 164. 


Cops, Cu. J. 


The sixth and seventh grounds of error as set out in the 
petition in error are made the foundation of the first points . 
in their brief, and we will consider them in that order. 

6. Because there was no evidence tending to connect de- 
fendant LeBlanc with any wrongful act that may have 
been done by defendant Taylor, and there was no evidence 
tending to prove that LeBlanc aided, abetted, or advised 
the constable Taylor to seize or sell the property in contro- 
versy. 

7. Because there was no evidence as shown by the bill 
of exceptions to sustain a verdict against defendant Le- 
Blanc, and the verdict should have been set aside as to him. 

The plaintiff in his petition charges that the defendant 
Taylor was at the time, when, etc., a constable; that the 
defendant LeBlanc sued out an order of attachment ina 
certain action in the county court of Richardson county, 
wherein said LeBlanc was plaintiff and one George Postal 
was defendant, which order of attachment was placed in 
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the hands ofsaid Taylor as constable, and that by virtue 
of said order of attachment the said constable levied upon 
and attached the property of the plaintiff; that he notified 
the defendants severally that the said property was his, etc., 
and demanded that the same be released from said attach- 
ment and returned to him, “which defendant Taylor, with 
the advice and by the order of defendant LeBlanc, refused ;” 
that on or about the 30th day of December, 1880, the de- 
fendant LeBlanc applied for and obtained from the said 
county court an order for the sale of said property as the 
property of said George Postal, and the said defendant sold 
said property on the said order and appropriated the proceeds 
thereof. The answer of the defendants is joint. They ad- 
mit the taking by defendant Taylor and the sale of the 
goods by him under the order of sale as the property of 
‘George Postal, and allege that it was the property of said 
Postal. Upon this defense they went to trial, and the jury 
found in favor of the plaintiff. The evidence in the case 
is not quité as satisfactory as might be desired. But are 
~we not to presume that the evidence on the part of the 
plaintiff was confined to the ownership of the property, for 
the reason that he considered that to be the only material 
‘fact put in issue by the pleadings, and had he not a right 
‘ to so consider? 

In the case of Perrin v. Claflin, 11 Mo., 18, the court held 
that “where the goods of one are seized under an attach- 
ment against another, on an interpleader filed by the owner 
of the goods so taken, if the plaintiff in the attachment de- 
fend the interpleader, it will be evidence of his assent to 
the seizure by the officer, and such Bapeeduent assent will 
render the plaintiff liable in trespass.” Under our prac- 
tice the owner of the property wrongfully taken on an at- 
tachment against another could not recover his property or 
the value of it by means of an interpleader, but is obliged 
to sue in replevin or trespass; yet the principle is the same, 
and I think that the answer of LeBlanc jointly with 
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Taylor, denying property in the plaintiff and alleging prop- 
erty in Postal, is equivalent to defending an interpleader 
under the Missouri practice. If the defendant LeBlanc 
did not take the property or authorize or ratify its taking 
by the officer Taylor, what difference does it make to him 
whether it was the property of the plaintiff or not? 

In the case of Hyde v. Cooper, 26 Vt., 552, cited by 
plaintiff in error, the court in the opinion by C. J. Red- 
field say: “ As a general rule, perhaps, where the mistake is 
one of fact, and such as makes the officer a trespasser, and 
the party knowing all the facts consents te take the avails 
of a sale, or where he counsels the very act which creates 
the liability of the officer, he is implicated to the same ex- 
tent as the officer. But where the party does not direct or 
control the course of the officer, but requires him to proceed 
at his peril, and the officer makes a mistake of law in judging 
_of his official duty, whereby he becomes a trespasser even 
by relation, the party is not affected by it, even when lhe 
receives the money which is the result of such irregu- 
larity, although he was aware of the course pursued by the 
officer. He is not liable unless he consents to the officer’s 
course, or subsequently adoptsit,” Now the mistake or ir- 
regularity which made the officer a trespasser in the case at 
bar, was the seizing and selling of the property in question. 
Does not the party adopt “the officer’s course” when he 
comes into court and joins that officer in an answer aver- 
ring the same to be the property of the defendant in the 
attachment and order of sale sued out by the said party 
and for his use and benefit? I think he does. 

The next point made in the brief is, that the court erred 
in sustaining the motion of the plaintiff below to suppress 
certain portions of the deposition of a certain witness by 
whom it was sought to impeach the plaiutiff. 

The questions and answers suppressed are as follows: 

Int. Do you know what his reputation is in the com- 
munity where you know him, for truth and veracity? 
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A. It isa little bad from what I have heard men say 
that had him employed. 

Int. Have you been acquainted with his general repu- 
tation for truth and veracity during that time? 

A. Ihave. 

Int. You may state what that reputation is. 

A. It is not very good. 

Int. You may state what his general character has 
been during this time, if you know. 

A. From what I have heard I should not think it 
would be very good. 

Int. Give us a reason if you can why you say his char- 
acter is not very good. 

A. Mr. Henthorn run the Senate saloon last winter. 
He told me that Pat was a d—d thief; Pat had been in 
his employ in the saloon during the winter. After he quit 
Henthorn, Pat ran the saloon for Slaughter. After he had 
been working for him some time, Slaughter told him he 
had no more use for him. He paid him what he owed 
him, and Mr. Slaughter says: Pat you stole so much 
money from me—wituess says I have forgotten the amount 
—and I want it. I want you to give it back, and Pat 
handed it right over to him. 

In the case of Maithewson v. Burr, 6 Neb., 312, this 
court, in the opinion by C. J: Laks, say: “In this mode 
of impeachment it is not competent to show what two or 
three persons say concerning the witness, but the inquiry 
mnst be confined to the general estimation in which he is 
held by his neighbors and acquaintances. Nothing short 
of this will answer.” Under the rule thus correctly stated 
the testimony was properly suppressed. T will add that 
the impeachment of witnesses by the testimony of other 
wituesses as to character is not greatly favored in the law; 
and if a party pursuing it should not in all cases be held 
strictly and technically to the rule of evidence in such 
cases, he should be held to the spirit of it. 

37 
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The third point is, that the court erred in admitting the 


‘chattel mortgage and note from George Postal to John 


Postal in evidence. The objection made to the reception 
‘of the mortgage in evidence was in the following words: 
“Tt does not show that this mortgage is valid in the state 
‘of Missouri, or that it was a lien on the property; there is 
no sign of its being recorded; it is immaterial and irrele- 
vant.” phe 

There was no error in the reception of this mortgage. 
‘The deposition of George Postal had been read in evidence, 
in which he testified as follows: 

Q. State how the plaintiff became the owner of said 
‘furniture. (This being the furniture which according to 
‘all the testimony had been traded to C. C. Davis for the- 
horses, harness, and saddle involved in the suit.) 

A. Isold it to him. There was a mortgage upon it, 
:and I owed Patsey for labor and borrowed money. He 
released the mortgage and my indebtedness to him for la- 
bor and money borrowed, and paid the differenee between 
‘said indebtedness and the value of the furniture. 

The plaintiff himself had been upon the stand, and had 
‘testified that the horses, etc., taken on the execution, be- 
longed to him; that he traded certain goods and furniture, 


-constituting a hotel outfit for it, to Lum Davis; and in reply 
‘to the question, What did you pay Postal for the hotel prop- 
-erty? he stated the facts substantially as they had been 


:stated by Postal in his deposition. He had already stated 
‘that at the time he traded the hotel furniture to Davis for 


‘the horses, etc., he had the said hotel furniture in his pos- 


:session—that he had had it for six weeks or two months; 
that he got it from George Postal. All of the evidence in 
‘the case on either side is agreed that the horses, etc., had 
originally belonged to C. ©. Davis, of Rulo, and that he 
had traded them for the said hotel furniture, and that the 
‘said trade was in point of fact made by Davis with the 
plaintiff; but the contention on the part of defendants was 
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that in making said trade the plaintiff was in reality acting 
for Postal. Such being the case, I think that the mortgage 
‘was material, and its introduction necessary to a proper 
understanding of the case by the jury. The mortgaged 
“property being in the actual and exclusive possession of the 
plaintiff at the time of the trade to Davis, it was unneces- 
-sary to prove the bona fides of the mortgage. Otherwise 
it must have been held to be void until proof of its bona 
fides had been made. Accordingly I conclude that there 
“was no error in the refusal of the court to instruct the jury 
.as requested by the defendants in regard to the admission 
-in evidence of the said chattel mortgage and note from G. 
W. Postal to John Postal, and transferred by the latter to 
ithe plaintiff. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


“THE other judges concur. 


) 


JOHN ZAHRADNICEK, APPELLEE, V. W. L. SELBY, 
APPELLANT. 


‘1. Taxes: NOTICE OF SALE. ‘Where taxes levied upon lands in 
1879 are delinquent, a notice of the sale of the same for the taxes 
due thereon must be published in a newspaper as required by 


the act of 1877. 

2, PUBLICATION. Such notice may be in a sup- 
plement if the circulation of the same is as extensive as that of 
the paper itself. ; 

3. REDEMPTION: NOTICE. Notice of the time when the 


redemption of lands sold at tax sale will expire must be given 
at least three months prior to the expiration of two years from 
the dat eof sale to entitle the party to a tax deed. 
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AppEAL from the district court of Colfax county. Tried 
below before Post, J. 


Vermilion & Vermilion, for appellant. © 


E. T. Hodsdon, for appellee, 


MaAxWELL, J. 


Taxes were legally levied upon certain real estate of the: 
plaintiff in Colfax county, in July, 1879. In-November, 
1880, the land in question was sold for said taxes to one: 
John Doe, who assigned his certificate of purchase to the: 
defendant. On the eleventh day of January, 18838, a 
notice of the time when it was alleged the redemption 
would expire was duly given, and on the twelfth day of 
April, 1883, the defendant obtained a tax deed for said 
premises. The plaintiff thereupon brought this action to- 
set the deed aside and to redeem. A decree was rendered 
in the court below setting aside the deed and permitting 
the plaintiff to redeem on payment of the taxes, due and 
12 per cent interest thereon. The defendant appeals to. 
this court. 

Two questions presented by the record are: First, Where 
taxes were levied prior to the time the revenue law of 
1879 took effect, is it necessary to advertise the lands to be 
sold for said taxes in a newspaper, and if so is the law suf- 
ficiently complied with if advertised in a supplement of 
such paper? Second, Can such notice be given so as to 
entitle the tax purchaser to a tax deed after two years from 
the date of purchase? These questions will be considered 
in their order. 

In Hamilton County v. Bailey, 12 Neb., 56, it was held. 
that the revenue law of 1879 does not repeal the act ap- 
proved February 19th, 1877, so far as it requires a notice 
of the sale of lands and lots upon which taxes levied prior- 
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to September 1st, 1879, are delinquent, to be published in 
a newspaper. The question was carefully examined in that 
case, and we think a proper construction given to the stat- 
ute. We therefore adhere to that decision. The supplement 
in this case is shown to have been issued as a part of the 
paper, and although the matter contained therein related 
almost entirely to lands and lots advertised for delinquent 
taxes, we are of the opinion it is sufficient. . 

In Blackwell on Tax Titles, page 243, it is said: “A pub- 
lication in extra sheets which are circulated with the paper 
designated by law, is a legal notice; but when it appears 
that the extra sheets were not in fact sent to all the sub- 
scribers of the paper, the advertisement will be regarded 
as void. Such was the practice in Illinois from 1828 to 
1830, but as the notices were all illegal in other respects, 
this question was never judicially determined. But there 
seems to be no plausible objection to a publication in ex- 
tras, if the circulation of them is as extensive as the news- 
paper itself in which the notice is required to be published, 
etc.” 

The testimony shows that the circulation of the supple- 
ment was as extensive as that of the paper itself, and as no 
objection is made to the form of the notice, the publication 
was sufficient. 

Second. Sec. 119 of the revenue law of 1879 provides 
that, ‘the owner, or occupant of any land sold for taxes, or 
any person having a lien or interest thereon, may redeem 
the same at any time within two years after the day of such 
sale by paying the county treasurer for the use of such pur- 
chaser, his heirs, or assigns, the sum mentioned in his cer- 
tificate, with interest thereon at the rate of twenty per cent 
thereon from the date of purchase, etc.” Sec. 123 pro- 
vides that, “Such purchaser, or assignees shall serve or 
cause to be served, a written, or printed, or partly written 
- and partly printed notice of such purchase on every person 
in actual possession or occtyspancy of such land or lot, and 
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also the person in whose name the same was taxed or 
specially assessed, if upon diligent inquiry he can be found 
in the county at least three months before the time of re- 
demption on such sale, in which notice he shall state when 
he purchased the land or lot, in whose name taxed or 
specially assessed, and when the time of redemption will 
expire, etc.” 

It will be seen that the notice is to be given at least. 
three months before the time of redemption expires—that 
is, at least three months before the expiration of two years. 
from the date of sale. To entitle a party to a tax deed, all 
the essential requirements of the statute must be complied. 
with, and if any are omitted the title will fail. Cooley on 
Taxation, 323—324. As the statute requires the notice to. 
be given at least three months before the time for redemp- 
tiom expires to entitle the purchaser to a deed, there was. 
no authority to give such notice and obtain a deed after 
the expiration of the time fixed by law to redeem. The 
remedy of the tax purchaser in such case is to foreclose 
his tax lien. The deed therefore was invalid, and was 
properly set aside. The sale, however, and all the pro- 
ceedings leading up to it, seem to have been in proper form, 
and the purchaser is entitled to twenty per cent interest up 
to the expiration of the time to redeem, and ten per cent 
since that time. The decree of the court belcw will be 
modified accordingly. As neither party is free from fault 
the costs in both courts will be equally divided between. 
them. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. 
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WixiraM G. SMITH, PLAINTIFF IN ERROR, V. THE S1oux: 
City & Paciric RAILROAD CoMPANY,, DEFENDANT. 
IN ERROR. 


1 Practice: DIsmMIssAL OF ACTION BY THE courT. After the- 
introduction of the testimony of the plaintiff to a jury impan- 
eled to try the cause,the court has no authority to dismiss a_ 
case and discharge the jury without a verdict upon the merits. 


. If the evidence so introduced tends in any de-. 
gree to sustain the allegations of the plaintiff’s petition, the ac- - 
tion of the court in summarily dismissing the action will be 

deemed prejudicial to the plaintiff, and a new trial will be. 
ordered. 


Error to the district court for Madison county.. Tried, 
below before BARNEs, J. 


Wigton & Whitham’ and Robertson & Campbell, for - 
plaintiff in error, cited: Lewis v. Watrus,.7 Neb., 477. 
Byrd v. Blessing 11 Ohio State, 362. Stockstill v. Rail-. 
road, 24 Id., 86. Wayv. R. R., 35 Iowa, 585. Ellis v.. 
Ohio, 4 Ohio State, 646. 


Joy, Wright & Hudson, for defendant in error, cited :- 
B.& M. R. BR. Co. v. Wendt, 12 Neb., 76. Reynolds v. 
B. & M. R. R. Co., 11 Id., 186. Manzy v. Hardy, 13: 
Id., 36. Bothwell v. R. R., 13 N. W. Rep.,.78. Gil- 
man v. R. R., 17 Id., 520. 


ReEEsE, J. 


This action was brought in the district court'of Madison, 
county by the plaintiff in error against the defendant in, 
error for damages resulting to the plaintiff in error from 
personal injuries received by reason of the negligence of the - 
agent and employe of the defendant in error. 

On the trial a jury was impaneled, the plaintiff intro-. 
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duced his testimony and rested. The defendant thereupon 
filed a motion to dismiss the cause on the grounds: 

1st. That the evidence introduced by plaintiff does not 
show any negligence on the part of defendant, its servants, 
agents, or employes. 

2d. That the evidence of plaintiff does not show any 
cause of action against the defendant. 

3d. That no negligence has been shown to warrant or 
authorize any recovery in this action. 

This motion was sustained, the cause dismissed, and the 
jury discharged. 

The question presented for decision is, whether the court 
had the authority to dismiss the cause in this summary way. 

Section 430 of the civil code provides that an action may 
be dismissed without prejudice to a future action, by the 
court, where the plaintiff fails to appear on the trial, or for 
want of necessary parties, or on the application of some of 
the defendants where there are others whom the plaintiff 
fails to prosecute with diligence, or for disobedience by 
the plaintiff of an order concerning the proceedings in the 
action. In all other cases upon the trial of the action the 
decision must be upon the merits. We know of no other 
provision of the code authorizing the court to dismiss an 
action than the one above referred to, and from this it is 
evident it was not the intention of the legislature to give to 
the courts any other or greater authority than is reasonably 
to be inferted from the language used. We are greatly 
strengthened in this belief by reference to the latter clause 
of the section, which declares expressly that in all other 
cases upon the trial of the action the decision must be upon 
the merits. 

In sustaining this motion we think the court erred. 

After the evidence had been given to the jury by the 
plaintiff tending to maintain the issue on his part, it was 
error in the court to dismiss the case and discharge the 
jury without a verdict. Byrd v. Blessing, 11 Ohio State, 
362, 
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The next question arising in the case is, whether or not 
the error was to the prejudice of the plaintiff. If not, the 
judgment of the district court will not be reversed. 

The action is brought upon the theory that the plaintiff 
was employed by the defendant and placed under a superior 
who held to plaintiff the relation of vice-principal. That 
this superior, although a servant of the defendant, was, so 
far as this plaintiff was concerned, the employer, authior- 
ized to hire and discharge other employes at his own pleas- 
ure and to exercise authority over their movements. 

The questions growing out of this relation being now be- 
fore the court in another cause will not be further discussed 
here. 

By an examination of the testimony we think the evi- 
dence tended to sustain the plaintiff’s theory of the case, 
and that it should have been submitted to the jury with 
the proper instructions to guide them in their deliber- 
ations. There was some evidence which tended to prove 
that King, the foreman, through whose negligence the 
plaintiff claims to have received the injury, stood in the 
relation of “superior servant,” to the plaintiff, that he had 
control or superior authority over him with respect. to the 
business in which they were employed, that he had author- 
ity to employ and discharge men as he saw proper, give 
direction to their movements and their work. If such were 
true the plaintiff would be subordinate to King, and King’ 
would stand in the place of the defendant, and if the plain- 
tiff, while in that subordinate relation, was injured by the 
negligence of King, without fault on his, plaintiff’s, part, as 
the testimony tended to prove, the defendant would be li- 
able. Gravelle v. M.& St. L. Ry. Co., 10 Fed. Rep., 
711. Little Miami R. R. Co. v. Stevens, 20 Ohio, 415 . 
C.C& CR. R. Co. v. Keary, 3 Ohio State, 203. Be- 
rea Stone Co. v. Kraft, 31 Ohio State, 287. Dowling »v. 
Allen, 74 Mo., 13. C8. P., Ma & O. R. R. v. Lund- 
strum, decided at July term, 1884, _ 
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All that the evidence in any degree tends to prove must 
be received as fully proved for the purpose of ascertaining 
whether the decision of the court was to the prejudice of 
the plaintiff, for by the interposition of the motion the de- 
fendant admitted not only the truth of the evidence, but 
the existence of all the facts which the evidence conduces 
to prove as well as inferences to bedrawn from it. The 
only question is, whether all the material facts alleged in 
the petition have been supported by some evidence, how- 
ever slight. It matters not how slight this evidence may 
have been, if any was produced the motion should have’ 
been overruled, because it is the right of a party to have the 
weight and sufficiency of his testimony passed upon by the 
jury. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED, 


THE other judges concur. 


C. AuLTMAN & Co., PLAINTIFF IN ERROR, Vv. I. M. 
SrouT, DEFENDANT IN ERROR. 


Contract: BREACH: DAMAGES. When two parties have made a 
contract which one of them has broken, the damages which the 
other party ought to receive in respect of such breach of con- 
tract should be such as may fairly and reasonably be considered 
either arising naturally, i. e., according to the usual course of 
things from such breach of contract itself, or such as may reas- 
onably be supposed to have been in the contemplation of both 
parties at the time they made the contract as the probable result. 
of the breach of it. Hoadly v. Baxendale, 9 Exchgq. R., 341. 


Error to the district court for York county. Tried 


below before Norvat, J. 
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Lamb, Ricketts & Wilson, for plaintiff in error. 
Sedgwick & Power, for defendant in error. 
Coss, Cu. J. 


This action was brought in the court below by the plain- 
tiff in error, an incorporated company of the state of Ohio, 
against the defendant in error on two promissory notes, 
each for the payment of one hundred and thirty dollars. 
with interest, on which plaintiff claimed that there was due 
and unpaid at the time of commencing the suit the sum of 
three hundred and eighty-five dollars. 

The defendant by his answer admitted the execution and 
delivery of the two promissory notes in manner and form. 
as alleged by the plaintiff in its petition; but alleged that 
at the time’of the making and delivery of the said two 
notes the plaintiff sold and delivered to the defendant one 
threshing machine and horse power for the agreed price of 
six hundred and fifty dollars, and that defendant gave 
plaintiff his five promissory notes for said purchase price, 
all of said notes being negotiable notes for $130 each, and 
defendant also agreed to pay the freight on said machine 
and horse power; that to induce the defendant to purchase 
said machine and power, and as part of said contract of 
sale, the said plaintiff agreed to furnish defendant a good, 
perfectly constructed threshing machine, made of good ma- 
terial, with a thirty-six inch cylinder, and a twelve-horse 
power, well constructed, and capable of furnishing sufficient 
power to run said threshing machine, and also warranted 
that said machine if properly managed would thresh one 
thousand bushels of wheat per day; that said defendant 
relied upon said warranty, etc.; that said machines were 
not nor either of them as warranted by the said plaintiff as 
aforesaid, but the machine so furnished by plaintiff was 

_not a thirty inch cylinder, and was of poor-materia] and 
construction, and was imperfectly and improperly made 
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and constructed, and would not thresh one thousand bushels 
of wheat per day if properly arranged, but was absolutely 
worthless; that the said power so furnished was not a 
twelve-horse power, was not well constructed and of good 
material, and was not capable of furnishing sufficient power 
to run said threshing machine, and was of no value; that 
two of said notes for $130 each and interest thereon from 
the eighth day of September, 1877, negotiable in form, 
drawn to the order of the plaintiff and delivered to it, are 
now outstanding, and for which the said defendant is lia- 
ble; that by reason of the failure of the said plaintiff to 
keep and perform its said contract and agreement, and by 
reason of the failure of said warranty and the failure of the 
said machine and power in the respect warranted the de- 
fendant has been damaged in a large amount; that defend- 
ant had taken large contracts for threshing, and was unable 
to fulfill said contracts by reason of the said failure of the 
said machine and power, and so lost large profits which he 
otherwise might have made; and that defendant has Jost 
large quantities of grain, being unable to thresh and save 
the same by reason of the said failure of said machine and 
power; and that defendant expended a great amount of 
time and labor by himself and others in his employ in en- 
deavoring to repair said machine and power, and in en- 
deavoring to use the same, ete. 

There was a trial to a jury, with a verdict and judgment | 
for defendant for five hundred dollars and costs. 

It seems from the testimony as preserved in the bill of 
exceptions that the machine was sold and delivered to the 
defendant early in September, 1877. The evidence of 
warranty is of a very unsatisfactory character. It is im- 
possible to say with any certainty whether the warranty 
was in writing on the form for orders prepared by the 
company, or was only verbal by Gandy, the local agent. 
But there is not a shadow of testimony that Gandy as local 
agent was authorized to bind the company by warranty. 
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It seems that from the first the machine failed to.give 
satisfaction, and the defendant complained to the local 
agent soon after he took the machine to his farm. Defend- 
ant states in his testimony that he did not think that the 
machine would work before he took it home; but upon 
trying it, the principal difficulty seemed to be with the 

. power—that the power was not sufficient to run the separ- 
ator. 

Afterwards, it seems that one Aiken appeared on the 
scene, and promised to furnish 4 new twelve-horse power, 
and gave the defendant a writing to that effect. Yet defend- 
ant continued to run the machine at different places, but, 
as he says, with poor success during the season of 1877. 
In 1878, Gandy, the local agent, procured for defendant a 
new ten-horse power. According to Gandy’s testimony, 
this new power was delivered to the defendant, and at the 
same time a deduction of fifty dollars was made on the price 
of the machine and credited on one of the notes, and that 
said new power and credit of fifty dollars was received by 
defendant in full of all claim for damages on acconnt of the 
deficiencies in said machine. And defendant testifies that 
at the time of receiving said new power he gave up to 
Gandy the writing which he had received from Aiken. 
Defendant also testified that upon the receipt of the new 
power he went to work with it, and threshed for John 
Darling. In answer to the question, “How did it run?” 
he answered: “We didn’t try to run it very hard because 
I was afraid of the new power. I just run along with it, 
and didn’t examine it close. J was watching the jar to see 
if that was all right, and didw’t notice the separator much. 
Darling didn’t have a very big job, and coming along 
down to Hutchinson’s, I met him with the boxing and oat 
sieve, and he said, ‘ Here is the boxing and oat sieve,’ and 
he said, ‘Gandy wants that piece of writing on that power;’ 
and I said, ‘All right, it is at home,’ and I said, ‘I am go- 
ing * * .” He further testified that the next work he 
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‘did with the machine was at Stally’s. To the question 
“How did the machine run there?” he answered, “We 
could not do anything with it at all. I fixed the box and 
told Hutchinson about the boxing, and he came out there 
to see about it, and he said, it was not the boxing, it was 
the shaft that plays the mischief. * * * This was in 
the second year, 1878, after I got the new horse power. I 
said, ‘I believe it is a good power if it had a chauce to do 
its work.’ The separator all the time was doing beautiful, 
and I said, ‘Tell Gandy to send and get a new shaft made 
or I will send the separator in. I can’t do anything with 
it. I will worry through this job.” It seems that after 
this new shaft was obtained, it was discovered that the dif- 
ficulty was in the cylinder shaft not being placed in the 
center of the cylinder. This was discovered by the black- 
smith to whom the cylinder was taken for repairs in 1879, 
and so the defendant abandoned the machine. 

The defendant was then permitted, over the objection of 
plaintiff, to testify as to the number of hands and teams he 
had in his employ and the amount of wages paid to the 
hands and for the teams; also the value of his own time 
and labor and board and board of hands and feams during 
the whole of the threshing seasons of 1877 and 1878; also, 
that for a portion of the time he paid six of his neighbors 
at the rate of one dollar per day and board to look at him 
try to make the machine work. He also testified that it 
cost him one dollar a day for oil used on said machine to 
prevent its taking fire and buruing up. 

Plaintiff moved to strike out all of the testimony, as to 
damages sustained by the defendant before the modification 
of the contract, on the ground that the defendant had al- 
leged in his answer that one of the considerations for the 
modifying of the agreement was the waiver on his part of 
all damages sustained by him before that time. Motion 
overruled. 

Plaintiff claims that there was error in the instruction of 
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the court in the third instruction, given on the court’s own 
motion, in limiting the plaintiff’s claim to the face of the 
notes and interest thereon, and not including the amount 
stipulated for attorneys’ fees. This point is not well taken. 
In the case of Rich v. Stretch, 4 Neb., 187, this court, in 
the opinion by then Ca. J. LAKE, says: “In cases like this, 
the court is authorized in its discretion to allow such fee 
(attorneys’ fees) not exceeding ten per cent on the amount 
of recovery; but if such an allowance is made, the record 
should show the fact, and it should be kept entirely dis- 
tinct from the judgment proper. It is considered in the 
nature of costs, and should be treated as such.” This case 
has been followed in Hendrix v. Rieman, 6 Id., 516, and 
Heard v. Dubuque County Bank, 8 Id., 10, and will be 
adhered to. ° 

The fourth instruction given by the court on its own 
motion is as follows: 

“4, After you have found the amount of the notes as 
above, then determine from the evidence whether the ma- 
chine was sold under a warranty, as defendart claims. If 
it was, then determine from the evidence whether such 
warranty failed. If the warranty was made, and if it failed, 
then, in order to determine the amount of the defendant’s 
set off, you should find from the evidence the difference in 
the value of the machine as it actually was as compared 
with what it would have been worth if it had been as rep- 
resented. 

“This difference in value, together with a reasonable com- 
pensation for loss of time both by the defendant and by 
his hired help and horses caused by such defect, together 
with his actual and necessary expenses in trying to cure the 
defect, would give the amount that the defendant Stout 
could set off against the notes.” 

No objection can be taken to this instruction, except to 
the last clause; that, I think, is erroneous as applied to the 
evidence in this case, in not fixing a limit to the time and 


@ 
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money which the defendant could devote at the expense of 
the plaintiff in experimenting with the machine after the 
same proved defective in its operation. 

Testimony had been admitted tending to prove the loss 
of two threshing seasons’ time by four men and ten horses, 
regular hands, to say nothing of the six neighbors watch- 
ing and waiting for ten days at atime, and the use of a 
dollar’s worth of oil on the machine each day for 96 days; 
and by this instruction the jury is told by the court to al- 
low the defendant a reasonable compensation for all this as 
a claim against the plaintiff. This I think was erroneous. 
The defendant would no doubt be entitled to compensation 
for his time and expenses in the setting up and testing the 
machine up to the time that the machine was put to the 
test as to whether it came up to the warranty or not; but 
after it proved to be defective, he could no longer experi- 
ment with it at the vendor’s expense. Defendant, in his 
brief, claims that this experimenting was, to some extent 
at least, chargeable to encouragement held out by the agents 
of the plaintiff; but in point of fact, there is no proof of 
agency that would bind the plaintiff to anything done or 
said by Gandy or Aiken in respect to the machine after 
the giving of the notes; and indeed, the only proof of 
agency on the part of the defendant is that which arises by 
way of estoppel from the fact of the possession of the notes 
as payee by the plaintiff. We have often had occasion to 
refer to the case of Hadley v. Baxendale, 9 Excheq. R., 341, 
as the leading case on the point controlling this one. It is 
there laid down as the rule, that “ Where two parties have 
made a contract which one of them has broken, the dam- 
ages which the other party ought to receive in respect of 
such breach of contract should be such as may fairly and 
reasonably be considered either arising naturally, 7. ¢., ac- 
cording to the usual course of things from such breach of 
contract itself, or such as may reasonably be supposed to ~ 
have been in the contemplation of both parties at the time 
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they made the contract, as the probable result of the breach 
of it.” 

Applying this principle to the case at bar, it cannot be 
possible that the labor of four men and teams for two 
whole seasons and the consumption of ten barrels of ma- 
chine oil would either naturally arise from the failure of 
the machine to run as warranted or that it was within the 
contemplation of the parties at the time they made the con- 
tract. 

It is impossible to read the record in this case and escape: 
the conviction that the case was not properly presented to. 
the jury and that the damages found by them were exces- 
sive. 

The judgment of the district court is reversed and the- 
cause remanded for further proceedings according to law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Henry BARTLETT, PLAINTIFF AND APPELLEE, V. Ep-. 
WARD BARTLETT AND OTHERS, DEFENDANTS AND. 
APPELLANTS. 


1. Witness: INCOMPETENCY MAY BE WAIVED. While a party 
to an action is an incompetent witness when the adverse party 
is the representative of a deceased person, yet the benefit of the 
statute may be waived by the party for whose benefit the statute- 
is made, and the witness then becomes competent to testify. 


PRESUMPTION. When the testimony of an incompetent 

witness is certified to this court the same as any other witness- 
who testified on the trial, and the record shows no objection 

made on the trial to the testimony of the witness, the presump- 

tion follows that the objection was waived. 


3. Equity Title to Real Property: HUSBAND AND WIFE. 
‘When the husband causes his real estate to be conveyed to his- 
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wife with the understanding between them, definitely stated, 
that she will hold the title for him and convey the property to 
anyone to whom he may sell, or in case he does not sell then to 
him, a court of equity will enforce the trust upon the death of 
the wife and compel her heirs to execute it. 


-REHEARING of case reported 18 Neb., 456. 

“O. H. Scott and A. R. Scott, for appellants. 

‘Colby & Hazlett (O. P. Mason with them), for appellee. 
-REESE, J. | 


‘This cause was decided at the July term, 1882, of this 
‘court, and may be found reported at page 456 of the 13th 
Neb. Reports. After that decision was announced, a mo- 
tion for a rehearing was made and sustained and a rear- 
-gument ordered. The cause was reargued and submitted 
von the twenty-sixth day of July, 1883, and upon a review of 
‘the case the then chief justice, LAKE, and Judge MAXWELL 
:adopted the view which was against the decision on the 
former hearing. The present chief justice, Cops, who 
wrote the opinion as reported in 13 Neb., being unable to 
‘agree with the majority, the record was placed in the hands 
of the then chief justice to write the opinion. Probably 
from a want of sufficient time in which to do.so, the record 
‘was returned with the opinion unwritten. Chief Justice 
Coss and Judge MaxwE Lu being still unable to agree, it 
devolves upon the writer to examine the case, and from the 
records and briefs alone, unaided by either of the argu- 
ments which have been made, decide it. 

The only question as to the soundness of that decision is, 
whether or not the court was laboring under a mistake as 
to the facts ef the case as shown by the testimony intro- 
duced on the trial. 

As to the statements of the law contained in that deci- 
sion and the opinion of the court, we have only to say that 
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‘we fully agree with them and have no disposition here to 
-question them. 

Starting out then with the presumption of a resulting 
trust, rebutted by the relation existing between the plain- 
‘tiff and the deceased, his wife, our whole inquiry will be 
directed toward the proper solution of the question, Does 
‘the proof overcome the presumption that the conveyances 
were intended as an advancement to her? 

It is conceded that if objection is made at the proper 
time the plaintiff was an incompetent witness under the 
provisions of the law in force at the time of the trial. But 
that question is not before us. The benefit of the statute 
can be waived, and in that event the witness becomes com- 
petent. The deposition of the plaintiff appears in this 
record. It is included in the bill of exceptions the same as 
the testimony of all the other witnesses, and is certified to 
by the judge who heard the cause. ‘The bill was served 
upon the appellee, and no amendments are suggested. It 
was prepared, evidently, under the direction of the appel- 
lant, and there is no record of any objection being made to 
it on the trial, and the appellants quote irom it in their 
brief. The presumption must be that objection to it was 
waived and that it was read on the trial. 

No testimony was introduced on the trial by any of the 
defendants, the cause being submitted upon the evidence 
introduced by the plaintiff. While we have given this tes- 
timony a careful and critical examination, yet we shall state 
the conclusions drawn therefrom by us rather than to any 
great extent quote the testimony of the witnesses. 

The plaintiff and the deceased had been married about 
twenty-eight years. At the time of their marriage the 
plaintiff had some means. The deceased had none. Their 
property was acquired by the joint labors of both, the de- 
ceased never having received anything excepting from her 
husband, the plaintiff. They acquired property of consid- 
erable valuc, and had no children, and at the time of the 
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death of the wife of the plaintiff she had neither father, 
mother, nor child living. If it is shown by the testimony 
that it was not the intention of either of the parties that the 
conveyances to the wife were advances to her, but that it 
was understood by both that she was holding the property © 
in trust for the plaintiff, to be deeded to him or to any 
other person whom he might direct, at his pleasure, then 
the presumption in favor of the defense is overcome, and 
the decree of the district court must stand. 
- On the trial of the cause the court found, “That -the 
plaintiff, Henry Bartlett, purchased all of the above de- 
scribed real estate for himself, and that the same was paid 
for by plaintiff out of his own property, and the naked legal 
title only to the same was placed in Elizabeth Bartlett, de- 
ceased, to hold in trust for the use and benefit of the plain- 
tiff, Henry Bartlett.” ; 
It is conceded by all, and is unquestionably true, that all 
the real estate, the title to which was held by Mrs. Bartlett 
at the time of her death, was purchased by the plaintiff and 
with his own means. And we think it is just as true that 
it was the understanding of the deceased during her life- 
time that she held the title in trust to be conveyed to any 
person to whom the plaintiff might sell, or in case he did 
not sell then to him. One witness, Martha Bartlett, testi- 
fied that the deceased told her “she was only holding the 
property for a time, and she should deed it back to Henry 
Bartlett, the plaintiff, or anyone Mr. Bartlett should sell 
to.” Another one, Mrs. Titus, testified that she was on 
very familiar relations with the family, and that at one 
time she was jesting with the deceased about an affliction 
from which the plaintiff was suffering. The witness says: 
“T said that if Mr. Bartlett should die it would leave the 
property in good shape and she would not have to go into 
court with it. Mrs. Bartlett said it would not make any 
difference, that if Henry Bartlett should not live why she 
would not have the trouble to deed it back to him when 
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they got settled with Capt. Hill, and I would go right 
straight and deed it to our Edward, and would live with 
him. We had another conversation afterwards about some 
other land which had been deeded to her, and she said she 
would deed it to him or anyone else that Mr. Bartlett 
wanted her to. She said she did not want the property in 
her name, and that she had a great deal rather Mr. Bart- 
lett had deeded it to Edward instead of her, for fear some 
one would think they were trying to rob some one. While 
she was sick in bed I went down to see her. She had been ° 
sick only a day or two. I asked her how she was, and she 
said she thought she felt some better, but Mr. Bartlett had 
gone after a girl. She said she thought she had typhoid 
fever. She says, if the doctor says it is the typhoid fever 
I wish you would speak to Henry Bartlett when he gets 
back, and have him get the property fixed up, as it might 
cause him some trouble if anything should happen.” ' 

These declarations were made by her while she was the 
holder of the title, in disparagement thereof, and were she 
living they would be competent evidence against her. They 
are none the less so now. Scarven v. Scarven, 1 N.C. C., 
65. Jeans v. Cook, 24 Beaver, 513. Sidmouth v. Sid- 
mouth, 2 Beav., 447. Pole v. Pole, 1 Ves. Sr., 76. Mur- 
less v. Franklin, 1 Swanst., 18. Willard v. Willard, 56 
Penn. St., 119. 

The plaintiff testified that he caused the lands to be 
deeded to the deceased to hold just for a time until he got 
ready to trade them off, as he had done before; that he 
told her he was going to have some lands deeded to her at 
two different times, and she said she did not want to be 
bothered with any lands in her name, and asked him to deed 
them to his son; that he told her he would not do so, for 
the reason that the son lived some distance away, and if he 
traded land he did not want to lose the time by going after 
him to make the deed. He also testified that he had been . 
somewhat accustomed to have the title to his land held in 
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her name, and he had had other tracts of land held by her- 
in this way,and that none of them were deeded to her as. 
an advancement, but to hold just for a time until he got 
ready to trade them off. Also, the persons from whom the. 
lands were purchased testified that they were bought by the 
plaintiff with his money, and at his request deeded to the. 
deceased ; some of them testifying that at the time he pro-. 
cured the deeds to be made to his wife he stated that she 
would deed it to anyone whom he wished. That it was so. 
‘understood by both parties is shown by their conduct at 
the time of the purchase, and by the conduct and declara-. 
tions of both plaintiff and deceased, and by every circum-- 
stance in connection with the matter. 

The remaining question requiring attention is, whether - 
or not the plaintiff is in a position to assert his equities in 
this proceeding, as it is a familiar rule that a person can- 
invoke the aid of a court of equity successfully, only, when 
he is free from wrong himself. Seizing upon this rule of’ 
equity, the defendants insist that the purpose of the plain- 

. tiff in procuring the deeds to be made to. the deceased was 
a fraudulent one; that at said time he was indebted to one- 
Jobn E. Hill, and his purpose was to hinder, delay, and 
defraud the said Hill. On the trial of the cause in the. 
court below, certain questions were propounded to the court 
by the defendants, touching this branch of the case, which 
questions and the answers thereto were as follows: 

“1st. Does the testimony show that the title to the real: 
estate in controversy was placed in the name of Mrs, Eliz- 
abeth Bartlett, deceased, wife of said plaintiff, on account. 
of some financial troubles then existing between said plain- 
tiff and one J. E. Hill? 

“Ans, On account of an unsettled catia account 
between the parties, but does not show the title was placed 
in Elizabeth Bartlett to hinder such settlement, nor to de- 
.fraud, hinder, or eet the said Hill. in the colleciion of 
his claim.” 
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“2d. Does the testimony show that John E. Hill after- - 
wards obtained a judgment or an award against said plain- - 
tiff which grew out of the financial trouble then existing, 
and if so what was the amount of said judgment or award? - 

“Ans. Yes, $1,493.42, and shows the same was paid_ | 
in full without any attempt to delay said Hill in the col--. 
lection of said award.” 

These findings are supported by the testimony, as is also . 
the further fact that at all times during the time the title 
to these lands were held by the deceased the plaintiff was , 
in the possession of property, held in his own name, of 

‘much greater value than would have been required to sat- 
isfy the claim of Hill. The plaintiff testifies, and it is not 
disputed, that Hill was his only creditor,.and that he did 
not know he was indebted to him, and. that during the. 
time he owned a stock of furniture valued at $3,000, and. 
other personal property of the value of $1,400, and real | 
estate in his own name of the value of $7;000; and in ad-.. 
dition to this the dne-third interest in the partnership - 
property, which was in the possession of Hill. It appears . 
that the plaintiff had purchased of Hill one-third interest - 
in a nursery stock, paying him $850 in cash and executing 
his note for $1,450 and paying $100 on. freight. It so . 
turned out that the plaintiff and his partners did not fully 
agree, when the plaintiff withdrew from any control of the . 
business, leaving everything in the hands of Hill, the busi- . 
ness being carried on by him and toa great extent in his . 
own name, During this time the plaintiff was seeking a 
settlement with his partner, but for some ‘reason, possibly 
the fault of both, no settlement was made. The plan of ° 
procuring these deeds to be made to his-wife.was adopted 
by the plaintiff for the purpose of “scaring” Hill into a. 
settlement. Hill testifies that he knew he was perfectly 
safe and in no danger of losing anything, and the testi- . 
mony all shows that the greatest publicity practicable was . 
given by the plaintiff to his course and. his motives for it. . 


600 SUPREME COURT OF NEBRASKA, 


Bartlett v. Bartlett. 


The settlement was finally made through arbitrators, who 
gave to the plaintiff one-third of the nursery, and awarded 
to Hill the sum of $1,493.42, which the plaintiff soon after 
paid, to Hill’s entire satisfaction. 

After a careful examination of the case we fail to find 
any proof of a fraudulent intent on the part of the plain- 
tiff. That his course was unusual, we concede, but not 
that it was entirely unreasonable or proof of fraudulent 
intent. No man ever lost a dollar by it and it was not in- 
tended he should. No creditor was ever hindered or de- 
layed one moment in the collection of his claims against 
the plaintiff, and it was not intended that he should be. 
Again it is shown that after the satisfaction of the award 
in Hill’s favor, a portion of this property was purchased 
by the plaintiff and the title taken in the name of his wife. 
Her own declarations, as well as other proofs, show that 
the land was not hers and that she was holding it for the 
plaintiff. His debts were all paid and there was no one to 
defraud. On just what principle the defendants expect to 
get this land does not appear. 

It is with much hesitation that we have written this 
opinion overturning the decision of this court in this cause, 
but prompted by a sense of duty, we could write no other. 
Our conclusions are reached entirely and alone upon the 
facts of the case. With the statements of the law con- 
tained in the opinion of the court upon the prior hearings 
we fully agree. Quoting from one of the briefs in this 
case we can truly say that the record in this case is “ wretch- 
edly written and abominably arranged,” and it has been 
difficult to arrive at a conclusion as to what the facts were. 
But having done so to our satisfaction we must find that 
the findings and decree of the district court are sustained 
by sufficient evidence and must be affirmed, which is done. 


é 


DECREE AFFIRMED. 
MAXWELL, J., concurs. 
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JAMES C. YOUNG, PLAINTIFF AND APPELLANT, V. JOSEPH 
BRAND ET AL., DEFENDANTS AND APPELLEES. 


1. Mortgage Foreclosure. The purchaser under a decree of 
foreclosure of ® mortgage obtains the title of all the parties to 
the suit whether their title be that which is set forth in the 
pleadings or not. 


2. COMMISSIONER’S DEED. The deed of a sheriff or master 
commissioner under a decree of foreclosure divests the mortgagce 
of all title to or interest in the land mortgaged to the same ex- 
tent as if he had executed the deed thereto. 

3. TAX LIEN. The mortgagee of real estate cannot pur- 


chase the mortgaged premises at tax sale prior to the foreclosure 
by him and after foreclosure take a tax deed and compel the 
purchaser at foreclosure sale to redeem. The tax lien if fore- 
closed at all must be foreclosed with the mortgage. 


APpEAL from the district court of Otoe coun Heard 
below before Pounp, J. 


Watson & Wodehouse, for appellant. 


M. L. Hayward, Thomas B. Stevenson, and Edwin J. 
Murfin, for appellees. ° 


REESE, J. 


On the twenty-first day of September, 1871, Hans C. F. 
Brugman, being the owner of the real estate described in 
the pleadings in this case, executed a mortgage thereon to 
Andrew Roos to secure the sum of $600 due in one year 
thereafter, and on the third day of June, 1873, he executed 
another mortgage on the same property to Joseph Brand, 
the defendant herein, to secure the sum of $500. On the 
twenty-sixth day of October, 1877, Roos began his suit in 
the district court of Otoe county to foreclose his mortgage, 
making Brugman, Brand, and others parties defendant. 
On the ninth day of April, 1878, a decree was rendered 
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foreclosing both mortgages and ordering the real estate to 
be sold to satisfy the decree, and on the tenth day of Sep- 
tember, 1878, an order of sale was issued to the master 
commissioner directing him to sell the land, which was 
done on the eighth day of November, 1878, Joseph Brand, 
the defendant in this action, being the purchaser. The 
sale was afterwards confirmed by the court, and a deed or- 
dered, which deed was duly executed and delivered on the 
sixth day of December, 1878. 

On the thirteenth day of August, 1877, Roos purchased 
the real estate at tax sale for the delinquent taxes of 1875, 
paid the delinquent taxes due thereon for previous years, 
received ‘a certificate of purchase from the county treas- 
urer of Otoe county, and on the thirteenth day of August,. 
1876, the county treasurer executed to said Roos a tax 
deed. On the thirteenth day of December, 1880, Roos, 
by a quit-claim deed, conveyed said land to the plain- 
tiff, James C. Young, who brings this suit in equity to 
quiet his title, or if the tax deed should be held invalid 
then that “he be given and awarded a first lien on the 
real estate paramount and superior to all claim, interest, 
or lien of the defendant, that his lien for the taxes so 
paid be foreclosed, and the land be sold to satisfy the 
amount found due.” 

To this petition the defendant answered, denying the 
title of the plaintiff, and with other defenses pleading in 
bar of plaintiff’s right to recover the foreclosure proceed- 
ings. A trial was had in which the plaintiff virtually 
abandoned his title under the tax deed, and urged his right 
to recover under that clause of his petition asking the fore- 
closure of his alleged tax lien. The trial resulted in a gen+ 
eral finding and decree in favor of the defendant, and from 
this decree the plaintiff appeals. 

Several questions are presented by the record, but our 
attention will be confined to one, as from the view taken 
by us it must be decisive of the case. This question is, 
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whether or not the foreclosure proceedings in which plain- 
tiff’s grantor, Roos, was plaintiff and Brugman was de- 
fendant, divested Roos of all title to and liens on the prop- 
erty involved in that action, 

In Jones on Mortgages, sec. 1654, referring to the title 
obtained at a foreclosure sale, it is said the purchaser “ ob- 
tains the title of all the parties to. the suit whether their 
title be that which is set forth in the bill or not. What- 
ever the title of the parties to the suit may be, that is what 
the court undertakes to sell and what the purchaser is en- 
titled to have conveyed to him.” Also see Tallman v. Ely, 
6 Wis., 244. Shellenbarger v. Biser, 5 Neb., 195. 

This question would seem to be effectually settled by sec.. 
~ 853 of the civil code. Section 852 directs that the sale of 
mortgaged premises under a decree of foreclosure shall be 
made by the sheriff or some other person authorized by the 
court. Section 853 is as follows: “Deeds shall thereupon 
be executed by such sheriff, which shall vest in the pur- 
chaser the same estate that would have vested in the mort- 
gagee if the equity of redemption had been foreclosed, and 
no other or greater; and such deed shall be as valid as if 
executed by the mortgagor and mortgagee, and shall be an 
entire bar against each of them and all parties to the suit 
in which the decree for such sale was made, and against 
their heirs respectively and all persons claiming under such 
heirs.” 

In this action the plaintiff is seeking to enforce a lien 
which was held by his grantor at the time of the com- 
mencement and during the pendency of the foreclosure pro- 
ceedings, and which could have been enforced by him in 
that action. 

The section above quoied provides as definitely as it is 
possible to express in words that the deed made by the 
sheriff or other officer, under a decree of foreclosure, ‘shall 
be as valid as if executed by the mortgagor and mortgagee, 
and shall be an entire bar against each of them and all par- 
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ties to the suit in which the decree for such sale was made,” 
and against their heirs. Roos was the mortgagee and also 
the plaintiff in that action. Suppose Brugman and Roos 
had conveyed the real estate in question to the defendant, 
could it have been claimed that by such conveyance Roos 
would not have divested himself of the lien which the 
plaintiff is now seeking to foreclose? Wethink not. Then 
if the conveyance made by the officer has the same effect, 
would it leave him in any better or different position? 
Certainly not. But the section under consideration pro- 
vides that the deed shall: be a complete bar against him. 
The transfer of his claim to the plaintiff could convey no 
greater right than he had. “A stream cannot rise higher 
than its fountain,” and if Roos had no rights under his tax 
lien surely his assignee can have none. 

The foreclosure proceedings were commenced and carried 
forward to a final decree and sale of the land, the sale con- 
firmed, and deed made. During all this time the plain- 
tiff’s grantor held this lien on the mortgaged property, 
which could have been joined in that action, but no men- 
tion is made of it. It is now too late. The deed is an 
“entire bar” against him, and consequently against those 
claiming under him. Whatever estate or title Roos had 
was merged in the decree and extinguished by the deed 
thereunder. 

The finding and decree of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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South Platte Land Co. v. Buffalo County. 


SoutH Piratre LAND CoMPANY, PLAINTIFF IN ERROR, 
v. BurraLo County, Josep Scott, TREASURER, 
AND THE Crry oF KEARNEY, DEFENDANTS IN ERROR. 


1. Town Sites: PLat. Under the town site act of 1866, the 
county commissioners of B. county, upon a proper petition being 
presented to them for that purpose, incorporated the town of K., 
to include certain boundaries, Held, That their action incorpor- 
ating the town was not void although certain lands not platted 
were included. 


TAXES. The town of Kearney was incorpo- 
rated in 1872, and included in its boundaries sixteén sections of 
land. It was organized aa a city of the second class in Decem- 
ber, 1873, and divided into three wards. In 1882 the plaintiff - 
commenced an action to enjoin the city taxes upon its lands ad- 
joining the city proper, and portions of which lands had been 
sold for city purposes, the sole grounds for the injunction being 
that the Jands in question were not platted at the time of the 
incorporation of the town. Held, That the action could not be 
maintained. 


Error to the district court for Buffalo county, Tried 
below before Gasuin, J. 


Marquett, Deweese & Hall, for plaintiff in error. 


EF. M. Qunningham, for Buffalo County and Scott, Treas- 
urer, and J. EL. Gillespie, for City of Kearney, defendants 


in error. 
MAxweELL, J. 


This is an action to enjoin certain taxes levied by the 
city of Kearney upon ‘sec. 31, t. 9, r. 15, sec. 11, t. 8, r. 
16, sec. 2, t. 8, r. 16, in Buffalo county, it being alleged in 
the petition that said land is not within the limits of Kear- 
ney City. On the trial of the cause in the court below 
there was a finding and judgment for the defendant. The 
plaintiff brings the cause to this court by pet‘tion in error. 
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To sustain the action in the court below, the plaintiff, 
with other evidence, offered the following: 

“Grppon, NeprasKa, Nov. 30th, 1872. 

“ Adjourned meeting board of county commissioners. 
Present, Commissioners McClure, Walsh, and Crowell. 
Minutes of meeting of Nov. 26th were read and approved. 
Petition of citizens of Kearney Junction praying to be in- 
corporated into a town to be known as Kearney, to include 
the following described lands, viz.: Secs. 1, 2, 3, 10, 11, 
12, township 8, range 16, and secs. 24, 25, 26, 27, 34, 35, 
and 36, township 9, range 16 west, and secs. 6 and 7, town- 
ship 8, range 15, and secs. 30 and 31, township 9, range 
15, and also the territory extending southward from the 
main land in front of said secs. 10, 11, and 12, town 8, 
range 16, and sec. 7, town 8, range 15, of the same width 
to channel of the Platte river was received, and on motion 
agreed to, and the appointment of the following trustees 
ratified: John Mahon, 8. B. March, L. R. More, E. B. 
Carter, J. H. Chandler.” Also an order for the incorpo- 
ration of the town of Kearney, in which are the following 
recitals: “And said board being satisfied that said petition 
was signed by a majority of the taxable inhabitants resid- 
ing within said limits or boundaries at the date thereof, 
and it appearing to said board that said inhabitants ought 
of right to be incorporated into a town with said bopnda- 
ries, with a police established for their local government, 
it is therefore ordered that the inhabitants residing within 
the following limits or boundaries [giving the same de- 
scriptions of land as above set forth] are hereby declared 
to be an incorporated town, and from henceforth they shall 
be a body politic and corporate by the name and style of 
the town of Kearney,” ete. 

It appears from the testimony of Mr. Hamer, a witness 
called by the plaintiff, that the entire population of Kear- 
ney at that time would not exceed three hundred; that 
about one-half of these persons were residing on section 
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one, and the others on two adjoining sections, Section one 
appears to have been platted, and also a portion of an ad- 
joining section, but the remaining sections were vacant or 
claimed and cultivated largely by persons who were doing 
business in the town. The town was incorporated under 
the act of 1866, sec. 1 of which reads as follows: “Ifa 
majority of the taxable inhabitants of any town within this 
territory shall present a petition to the commissioners of the 
same county in which said town is situated, praying that 
they may be incorporated, and a police established for their 
local government, designating the name they wish to as- 
‘sume, and if such commissioners shall be satisfied that a 
majority of the taxable inhabitants of such town have 
signed a petition, they may declare the town incorporated, 
and thenceforth the inhabitants within such bounds shall 
tbe a body politic and corporate by the name and style of 
the town of [naming it], and they and their successors 
shall be known by that name in law, and have perpetual 
succession, sue and be sued, defend and be defended in all 
courts of law and equity, and may grant, purchase, hold, 
and receive property, both real and personal, within such 
town, and lease, sell, and dispose of the same for the benefit 
of the town,” etc. Rev. Stat., 379. A new act was passed 
in 1873, to which it is unnecessary to refer. In Decem- 
ber, 1873, the town of Kearney with the above boundaries 
- was organized as a city of the second class and divided into 
three wards; and such organization has continued to the 
present time.. It appears from the testimony that since the 
organization of the city all of sections 35 and 36 have been 
platted into lots; that the high school is situated on section 
‘two, and that two tracts of about ten acres each have been 
sold on that section; and that a portion of section 12 has 
been sold in lots. Upon this testimony we are asked to 
cienjoin the city taxes upon the plaintiff’s land. The prin- 
pal ground upon which relief is sought is, that the act of the 
commissioners in including land outside of that surveyed 
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and platted was unauthorized, and section 42 of the act is 
cited to sustain that position. There is no doubt the own- 
ers of land not platted may object to such land being in- 
cluded within the boundaries of the corporation, and in a 
proper proceeding for that purpose may have it excluded. 
But if the boundaries of a town are extended over agricul- 
tural lands on the petition of the owner, or with his tacit 
assent, and have ineluded such lands without objection for 
ten or twelve years, there must be some equitable ground 
for an injunction, aside from the mere fact that the lands 
were improperly included in the town site. The petition 
for incorporation gave the commissioners jurisdiction, and 
there is no allegation or claim of fraud on their part, and © 
their action cannot be attacked in this collateral manner. 
We do not decide that the occupants of a town can by pe- 
tition take in territory in which they have no interest and 
attach it toa town. But in this case the inhabitants of 
the town proper seem to have been to a great extent the 
settlers on the adjoining territory, and to have approved of 
the enlarged boundaries. The policy of such annexation 
is not to be commended. The plaintiff made no objection 
to this annexation, and has received all the benefits to be 
derived from the same, which, as its lands adjoin the plat- 
ted and settled portion of the town, must be considerable, 
and has failed to show any equitable ground for enjoining 
thetaxesnamed. The judgment must therefore be affirmed. . 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Tue State oF NEBRASKA, EX REL. W. M. CLInz, v. 
JOHN WaLLICHS, AUDITOR OF PuBLIc AccouNTS. 


Appropriations. Therecan be no implied appropriation of money 
by the legislature. The auditor has no authority to draw a 
warrant upon the treasury except in pursuance of a specific ap- 
propriation. 


MaAxweELt, J. 


This is an application to compel the auditor to draw his 
warrant on the temporary school fund for the sum of 
$5,583.35, for the premium on county bonds purchased by 
the board of educational lands and funds. The account. 
has been audited, and the only objection made by the de- 
fendant to drawing the warrant in question is, the want of 
an appropriation. It is claimed on the part of the relator 
that there is an implied appropriation of sufficient of the 
temporary school fund for the purpose of paying the pre- 
mium on bonds purchased by the board. 

Sec. 29 of an act to amend an act entitled “An act to 
provide for the registry, sale, leasing, and general manage-. 
ment of all Jands and funds set apart for educational ’pur-. 
poses, and for the investment of the funds arising from the- 
sale of such lands,” approved Feb. 24, 1883 [Laws of 1883,. 
314], provides that, “the said board shall, at their regular 
meetings, make the necessary orders for the investment of” 
the principal of the fund derived from the sale of said 
lands then in the treasury, but none of said funds shall be- 
invested or loaned except on United States or state securi- 
ties or registered county bonds. Provided, The said board 
at their discretion may, in the purchasing of such bonds,. 
pay from the temporary school fund a premium on high 
rate of interest bonds. Provided, however, The said pre-- 
mium shall not be such as to reduce the investment in such. 
case to a lower rate of interest than six per cent per an— 

39 
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num.” It is claimed that the section quoted makes an ap- 
‘propriation of the necessary amount to pay the premium. 
But we do not think so. Sec. 22, art. III. of the consti- 
‘tution provides that, “no money shall be drawn from the 
‘treasury except in pursuance of a specific appropriation 
made by law.” A specific appropriation is one expressly 
‘providing funds for a particular purpose. There can be 
mo implied appropriation of money under our constitution, 
nor any claim audited unless the items of the account are 
‘set out. State v. Wallichs, 14 Neb., 439. There is also a 
\provision that, “‘no money shall be diverted from any ap- 
‘propriation made for any purpose.” The legislature pos- 
‘sesses no power to make an implied appropriation, and 
‘there being no express appropriation of the temporary 
‘school fund for the purposes named, the auditor had no au- 
thority to draw a warrant. The writ must therefore be 
‘denied. By the court, 


f WRIT DENIED. 


Charles O. Whedon, for relator. 


Isaac Powers, Jr., Attorney General, for respondent. 


WALEs F. SEVERANCE, PLAINTIFF IN ERROR, V. SAMUEL 
M. MELICK ET AL., DEFENDANTS IN ERROR. 


4. Replevin: CHATTEL MORTGAGE. In an action of replevin be- 
tween S., plaintiff, and M. and E., defendants, the property was 
replevied and disposed of, the plaintiff’s claim to said property 
being based on a chattel mortgage thereof executed to him by 
one ©., and the defendants claimed to be the general owners of 
said chattels, founding their title upon a sale and purchase 
thereof upon the foreclosure of two chattel mortgages executed 
by said C. to one F. L.S. prior to the execution of plaintiff, and 
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it being the chief point in controversy whether said mortgage to 
F. L. S. sufficiently described the chattels to. make the same 
notice to a subsequent mortgagee, there being evidence on both 
sides, it was error-on the part of the court to instruct the jury 
that in case they should find that “the property in controversy 
was included in a mortgage to Frank L. Sheldon, which mortgage 
was prior in date to that of plaintiff, and that said mortgage to 
Frank L. Sheldon was also duly filed in the county clerk’s office 
-of Lancaster county, * * * and that by virtue of his prior 
mortgage or mortgages said Sheldon took the property in con- 
‘troversy and foreclosed his said mortgages, and by virtue of said 
‘mortgage title sold the property in controversy to the defend- 
-ants, then your verdict must be in favor of the defendants, and 
_you will assess the value of the property in controversy and 
-damages for taking thereof in accordance therewith ; his inter- 
-est in the property in question will be the amount due on notes 
-secured by said mortgage, if you find plaintiff’s mortgage is a 
valid lien on the property in suit and there Was anything due 
on his note secured thereon, and it is subsequent to Sheldon’s 
mortgage,’ and the verdict of the jury rendered in accordance 
with such instruction cannot be upheld. 


2. 


A party to a jury trial has the right to have an 
instruction prepared by him given to the jury if the same ex- 
presses the law correctly as applicable to the issues and evidence 
in the case, unless the same is either in form or substance con- 
tained in some instruction already given, and that without 
modification or addition thereto by the court. 


Error to the district court for Lancaster county. Tried 
‘below before Gasuin, J., sitting for Pounn, J. . 


Wales F. Severance, pro se. 


L. C. Burr, for defendants in error. 
Corps, Cu. J. 


This action was brought in the court below by the plain- 
tiff against the defendants for the possession of certain 
chattel property. The claim of the plaintiff to the said 
property was founded on a chattel mortgage executed to 
him by one Cochran to secure the payment of a promissory 
note for $200, interest, and attorney’s fees. 
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It appears from the pleadings that one Frank L. Shel- 
don had two mortgages executed by the same party, prior 
in date to the plaintiff’s mortgage, upon property of a 
somewhat similar description; that Sheldon had taken pos- 
session of certain property and transferred it to the defend- 
ants, from whose possession it was taken on the writ of re- 
plevin in this action. And the controversy in this case is 
as to whether the property described in Sheldon’s mortgage 
or mortgages is the same property described in the plain- 
tiff’s mortgage, or rather whether the description of the 
property as contained in Sheldon’s mortgage or mortgages, 
they being of record, was sufficiently definite and correct 
as a description of the property replevied to have amounted 
to notice to the plaintiff at the time of taking his mort- 
gage? 

Upon the several questions involved in this inquiry, 
there was considerable and apparently contradictory testi- . 
mony; but as the conclusion to which the court has ar 
rived for the disposition of this case does not involve it, 
and its consideration would occupy more time than I have 
at-my disposal for that purpose, it will not be considered, 
but it is proper to remark that throughout the trial there 
seems to have been a lack of control on the part of the 
court over the attorneys, and a disinclination to interfere 
with their peculiar method of examining witnesses, which 
this court could not approve. The case was tried to a jury 
in the court below, who brought in a verdict of which the 
following is a copy: 

“We, the jury in this case, being duly impaneled and 
sworn, do find and say that we find the issues joined in 
favor of the defendants; and do further find that at the 
cominencement of this action defendants had the right of 
property and special ownership in the goods and chattels 
in the petition described to the amount of $144.90, and 
were entitled to the possession thereof; and we do assess 
defendants’ damages against the plaintiff by reason of the 
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premises at one dollar; and we further find the value of 
property in question $126.” 

. There is a peculiarity about this verdict which can 
scarcely fail to attract attention. The verdict finds the 
defendants to possess a special property in the chattels to 
the amount of $144.90, when the absolute value thereof is 
fixed at $126. This conclusion on the part of the jury 
could scarcely have been arrived at by them under proper 
instructions; and we need not look far for the instruction 
which must have been the cause of this peculiar verdict. 

The second instruction given by the court on the part of 
the defendant reads as follows: ‘If you shall find from the 
evidence that the property in controversy was included ina 
mortgage to Frank L. Sheldon, which mortgage was prior 
in date to that of plaintiff, and that said mortgage to Frank 
L. Sheldon was also duly filed in the county clerk’s office 
of Lancaster county according to law at the time of the 
execution and delivery of the mortgage alleged by plain- 
tiff, and that by virtue of his prior mortgage or mortgages 
said Sheldon took the property in controversy and fore- 
closed his said mortgages, and by virtue of his said mort~ 
gage title sold the property in controversy to the defend- 
ants, then your verdict must, be in favor of the defendants, 
and you will assess the value of the property in controversy 
and damages for taking thereof in accordance therewith, 
His interest in the property in question will be the amount 
due on notes secured by said mortgage, if you find plain- 
tiff’s mortgage is a valid lien on the property in suit and 
there was anything due on his note secured thereby, and it 
is subsequent to Sheldon’s mortgage.” 

This instruction seems to me not only to ignore the real 
question in controversy,.to-wit, the identity and descrip- 
tion of the property in controversy, but also ignores the 
possibility of the property replevied being less in value 
than the amount of Sheldon’s mortgages. In both respects 
I consider the instruction erroneous and prejudicial to the 
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plaintiff in error, as well as necessarily misleading to the- 
jury. The defendants were in no event entitled to a judg-- 
ment against the plaintiff for more than the value of the 
property replevied, together with damages for the detention. 
thereof; but it will be seen that the jury gave them by 
their verdict $18.90 more than the value of the property 
as they found it, besides damages for its detention, which, 
they estimated at one dollar. 

Were I satisfied with the case in all other respects, we- 
might direct a remittitur for this excess and allow the judg- 
ment to stand for the remainder; but I am satisfied that 
there are many other errors in the record, one of which 
arises upon the modification by the court of the fifth in- 
struction given at plaintiff’s request, which reads as follows:. 
“Without you find that the description of cattle in Shel- 
don’s mortgage was such as would enable persons examin- 
ing the record to locate and identify the property, aided by: 
such inquiries as the mortgages then suggested, you are- 
instructed that such mortgages as to description are not 
sufficiently definite to be notice to the subsequent mortga- 
gee in good faith for value.” This the court modified by’ 
adding the following: “And the same will be applicable. 
to plaintiff’s mortgage.” This modification was not neces- 
sary to explain or limit the meaning of the instruction as- 
requested by the plaintiff; and the giving of it in connec- 
tion with the instruction was well calculated to mislead the- 
jury in the application of the instruction. 

It is a rule of general if not universal acceptation that a. 
party to acase presenting an instruction to the court has- 
the right to have such instruction given to the jury if the: 
same expresses the law correctly as applicable to the issues. 
and evidence in the case, unless the same is either in form 
or substance contained in some instruction already given,. 
and that without modification or additions thereto by the- 
court. Therefore, without examining the other errors- 
complained of by plaintiff in his petition In error, we- 
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have reached the conclusion that there must be a new~ 
trial. 

The judgment of the district court is therefore reversed 
‘and the case remanded for further proceedings in accord=- 
ance with law. 


REVERSED AND REMANDED. . 


THE other judges concur. 


Rours A. HoLMss, PLAINTIFF IN ERROR, V. CHARLES Bz. 
HoLMES, DEFENDANT IN: ERROR. 


Service by Publication. An affidavit for the service of sum- . 
mons by publication, such as set out in full in the opinion, Held, | 
To confer no jurisdiction and to be a nullity. 


Error to the district court for Dakota county. Heard , 
below before BARNES, J. 


Tsaae Powers, Jr., for plaintiff in error. 
No appearance for defendant in error. 
Coss, Cu. J. 


In this case a divorce was granted at the suit of Charles . 
B. Holmes against Ruth A. Holmes, in the district court 
of Dakota county. There was no appearance of the said 
defendant in that court; the service was by publication . 
only. The defendant afterwards filed. a motion to set-aside . 
the judgment on the ground that the same was null and 
void, for the reason that the court had no jurisdiction of 
the case at the time of rendering such judgment, because 
no summons was served upon the defendant, and that she . 
had no knowledge of the pendency of the action at, the time, .. 
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of rendering judgment, and that the affidavit for publica- 
tion was void and did not authorize service by publication. 
The motion was overruled, and upon the alleged error of 
the court in its overruling the cause is brought to this court 
on error. 

The following is a copy of the affidavit of publication of 
the summons in this case, taken from the record: 
“Charles B. Holmes 


vs. Affi. for publication, 
Ruth A. Holmes 


“Now comes said plaintiff, Charles B. Holmes, and be- 
ing first duly sworn, says that he is now and for the last 
year and more has been a bona fide resident of the state of 
Nebraska, and that the affiant is now residing in the said 
county of Dakota. 

‘That the said defendant is a non-resident of and now 
absent from the state of Nebraska, and for that reason ser- 
vice of summons cannot be made upon her in Nebraska. 
That this is one of the cases provided for by the code of 
Nebraska when service by summons may be had by pub- 
lication, and affiant desires that service in this case be made 
upon defendant by publication.” 

[Signed by the plaintiff and sworn to.] 

In the case of Atkins v. Atkins, decided by this court. and 
reported in 9th Neb., 191, it was held that an affidavit for 
service of summons by publication, somewhat similar to 
the above, was so defective that it gave the court no juris- 
diction of the case. It will be observed that the affidavit 
states no fact as to the cause of action, or otherwise, where- 
by the court could ascertain whether the said cause was one 
of those wherein service could be made by publication or 
not. The afflant swears that it is, to be sure, but he swears 
to no fact which if proven to be false would form the basis 
of an indictment for perjury. For this reason, and follow- 
ing the case of Atkins v. Atkins, supra, the order of the 
district court in refusing the motion of the defendant to set 
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aside the decree in this case is reversed, the decree reversed, 
and the case remanded to the district court for further pro- 
ceedings in accordance with law. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Doveias County, APPELLEE, V. WILLIAM J. CONNELL, 
APPELLANT. 


Equity: SETTING ASIDE JUDGMENT. A suit to set aside or modify 
a judgment for a cause other than those enumerated in section 
602 of the civil code must be founded on some recognized source 
of equity jurisdiction, such as fraud, accident, or mistake, or the 
same should be dismissed. 


APPEAL from the district court for Douglas county. 
Tried below before NEVILLE, J. 


W. J. Connell, pro se. 
J. C. Cowin, for appellee. 
Coss, Cu. J. 


It seems from the record in this case, that on the 5th 
day of September, 1878, W. J. Connell commenced his ac- 
tion in the district court of Douglas county against Will- 
iam F. Heins, treasurer of Douglas county, and Thomas 
Bryant, the object of said action being to enjoin the said 
treasurer from executing and delivering a tax deed to the 
said Thomas Byrant of certain land claimed by the said 
Connell, and which had been sold for delinquent taxes by 
the said treasurer, aud bought by the said Bryant. 

A temporary injunction was issued in said case, and on 
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the 6th day of January, 1879, a final decree was entered 
therein by the said district court, in which it was, among 
other things, decreed that it appeared by proper evidence: 
filed in said cause, that the summons in said action had 
been duly served on both of the said defendants. The said 
decree granted the relief prayed by the said Connell in his 
petition, making the said injunction perpetual, and declar- 
ing the taxes for which the said land had been sold to be 
null and void as well as the levy and assessment thereof 
and all the proceedings connected therewith, and the said 
Bryant and his assigns barred of all interest therein or 
equity in or to said land by reason of said certificates, or 
any payment of taxes thereunder, and which said perpet- 
ual injunction was made to apply to the successors of the 
said William F. Heins, treasurer of Douglas county, as 
well as to himself. 

It further appears that on the 204 day of July, 1879, the 
board of county commissioners of Douglas county com- 
menced this action in the district court of Douglas county, 
wherein the said board is plaintiff, and the said William J. 
Connell, together with William F. Heins, treasurer of 
Douglas county, and the said Thomas Bryant are defend- 
ants. The object and prayer of the petition in which ac- 
tion is that the decree rendered in said first mentioned 
action be set aside, cancelled, and declared void, and for 
general relief. That the said Connell and Bryant answered 
in said action, and on the 7th day of October, 1882, the 
said district court made its final decree therein, in the fol- 
lowing words: 

“ The court being fully advised in the premises, finds in 
the case of William J. Connell vs. William F. Heins, treas-- 
urer of Douglas county, and Thomas Bryant, heretofore 
pending in and decided by this court, that the county of 
Douglas was not made a party defendant, and was not 
served with summons therein. It is therefore considered 
adjudged and decreed by this court that the decree rendered 
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in said cause, so far as the same relates to or may affect or 
prejudice said county of Douglas, be modified by striking 
out of the said decree the following words, to-wit: ‘And 
the said taxes, and all thereof are hereby declared null and 
void, as well also as the pretended levy and assessment 
thereof and all the proceedings in connection therewith,” 
and the words, ‘As well also as his successors in office,’ and 
- that plaintiff recover from said William J. Connell its 
costs expended herein taxed at $22.93.” There was a mo- 
tion for new trial, which was overruled, and the case 
brought to this court by appeal. 

If the county of Douglas was not bound by the proceed- 
ings in the case of Connell against Heins et al., then it 
had no cause of action in this case; and I am at a loss to 
conceive upon what ground it could have been deemed en- 
titled to any relief. 

The statute provides that “ A district court shall have 
power to vacate or modify its own judgments or orders 
after the term at which said judgment was rendered or 
order made. 

1. By granting a new trial of the cause, within the time 
and in the manner prescribed in section 318 . 

2. By a new trial granted in proceedings against de- 
fendants constructively summoned as provided in sec. 77. 

3. For mistake, neglect, or omission of the clerk, or ir- 
regularity in obtaining a judgment or order. 

4, For fraud practiced by the successfull party in obtain- 
ing the judgment or order. 

5. For erroneous proceedings against an ‘infant, married 
woman, or person of unsound mind, where the condition of 
such defendant does not appear in the record or the error 
in the proceedings. 

6. For the death of one party before the judgment in 
the action. 

7. For inevitable casualty or mistake preventing the 
party from prosecuting or defending. 
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8. For error in judgment shown by an infant in twelve 
months after arriving at full age as prescribed: in sec, 442. 

9. For taking judgment on warrants of attorney for 
more than was due plaintiff when the defendant was not 
summoned or otherwise legally notified of the time and 
place of taking such judgment. Section 602 Compiled 
Statutes, page 611. : 

The plaintiff’s case falls within none of the provisions 
of this section. There doubtless may cases arise in which 
a court of equity would have jurisdiction to set aside or 
modify a judgment in cases other than those mentioned in 
the abovesections; but in all such cases it must be founded 
upon some recognized source of equity jurisdiction such as 
fraud, accident, or mistake. Nothing of that kind is al- 
leged in the case at bar. There being no sufficient allega- 
tions contained in the petition upon which a jndgment 
could be founded, the judgment of the district court is 
reversed, and the case dismissed. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 


WIiutAm RoGGENCAMP, PLAINTIFF IN ERROR, V. JOHN 
T. Dogpss, DEFENDANT IN ERROR, 


1. New Trial. A motion for a new trial must be filed at the 
term at which the verdict or decision is rendered, and except 
for newly discovered evidence within three days after the rendi- 
tion of the verdict or decision, unless unavoidably prevented. 


: CONSTRUCTION OF STATUTE. The words “unavoidably 
prevented” are equivalent in meaning to circumstances beyond 
the control of the moving party, and do not excuse mere neglect. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. Motion to quash bill of exceptions. 
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I. C. Burr, for defendant in error, for the motion. 


H. D. Rhea and Foxworthy & Son, for plaintiff in error, 
contra. 


MaxweELt, J 


This is an action of replevin brought by the plaintiff 
against the defendant to recover certain hogs belonging to 
the plaintiff, which the defendant as pound master of the 
village of Bennett had taken up. On the trial of the cause, 
the jury found for the defendant, and that he had a special 
interest in the hogs in question for $10.50. The verdict 
was rendered on the seventh of June, 1882, and judgment 
rendered thereon on the twelfth of that month. On the 
eighteenth, or six days after judgment was rendered, the 
plaintiff asked leave to file a motion for a new trial. This 
application was accompanied by affidavits setting forth 
neglect of the plaintiff’s attorney to file the motion, and 
that the plaintiff placed reliance upon him, ete. A motion 
for a new trial was also tendered. The application was 
overruled, and there being no motion for a new trial a mo- 
tion is now made to quash the bill of exceptions. 

Unless equitable grounds exist for granting a new trial, 
as where a party is prevented from making his defense by 
circumstances beyond his control, in which case equity may 
in a proper case grant relief. A motion for a new trial 
must be filed within the time fixed by law. Horn v. 
Queen, 4 Neb., 108. Leiby v. Heirs of Ludlow, 4 Ohio, 
498. Vannerson v. Pendleton, 88. & M., 452. Peebles v. 
Rails, 1 Little, 24. Unless equitable grounds exist, such 
as will warrant a court of equity in granting relief, the 
motion for a new trial must be made at the term the ver- 
dict or decision is rendered, and, except for the cause of 
newly discovered evidence, shall be within three days after 
the verdict or decision is rendered, unless unavoidably 
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prevented. Code, § 316. The words “unavoidably pre- 
vented ” evidently refer to circumstances beyond the con- 
trol of the party desiring to file the motion. The law 
requires diligence on the part of clients and attorneys, and 
the mere neglect of either will not entitle a‘party to relief 
on that ground. It might be different in case of the 
. deliberate betrayal of a client by an attorney. But such 
ease probably will not occur, and is not shown. in this. 
There being no sufficient cause shown for filing the mo- 
tion for a new trial, there was no error in denying the 
same, As none of the errors assigned in the petition in 
error can be considered, the judgment of the court below 
must be affirmed. ¢ 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


WILLIAM OSSENKOP, PLAINTIFF IN ERROR, v. PETER 
AKESON, DEFENDANT IN ERROR. 


Jadgment. An offer in writing, but without a signature, to permit 
the plaintiff to take judgment for a specified sum and costs is 
not sufficient. It must be signed. , 


Error to the district court for Cass county. Tried be- 
low before Pounn, J. 


Orites & Ramsay, for plaintiff in error. 
George S. Smith and J. B. Strode, for defendant in error. 
MAXWELL, J. 


The defendant brought an action in the county court of 
Cass county to recover the sum of $65, with interest from 
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May tst, 1882. On the trial of the cause the court ren- 
dered judgment in favor of Akeson for $65 and costs. 
Ossenkop then appealed to the district court, where judg- 
ment was rendered against him for the sum of $14.60. 
And the court being about to render judgment against him 
for costs he filed the following affidavit: 


“State of Nebraska, 

County of Cass. 

“William Ossenkop, being duly sworn, on oath deposes 
‘and says that he is the defendant in the above entitled ac- 
tion; that on the sixth day of June, A.D. 1882, at Mt. 
Pleasant precinct, in said county, he personally served on 
said defendant the annexed notice, marked “A,” by deliv- 
ering to and leaving with said defendant a true copy and 
duplicate thereof, and further affiant saith not. 

“WILLIAM OssENKOP. 

“Subscribed in my presence and sworn to before me this _ 
nineteenth day of October, 1883. 

“W. C. SHowaxtTEr, Clerk.” 

“Ex. A. , 

“To Peter Akeson: 

“T hereby offer you judgment against me in the sum of 
twenty dollars and costs to this time in the action now 
pending between us before Hon. J. W. Johnson, ¢ounty 
. judge of Cass county, Nebraska.” 

There is no signature to the offer, but below the copy in 
‘the record are the following words: 

“Delivered to Peter Akeson, June 6th, 1882. 

“WILLIAM OSSENKOP.” 


No copy was filed in the county or district courts, nor 
was the matter brought to the attention of the district 
court except in the manner above indicated. The district 
court found that the offer was not sufficient, and rendered 
judgment against Ossenkop for the costs of the action. 

Section 1004 of the code provides that, “if the defend-: 
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ant at any time before trial offer in writing to allow judg- 
ment to be taken against him for a specified sum, the 
plaintiff may immediately have judgment therefor with the 
costs then accrued. But if he do not accept such offer be- 
fore the trial, and fail to recover in the action a sum equal 
’ to the offer, he cannot recover costs accrued after the offer; 
but costs must be adjudged against him,” ete. 

This section is copied literally from sec. 109 of the code 
of Ohio, and was construed by the supreme court of that 
state in Carpenter v. Kent, 11 Ohio State, 554. In that 
case the agent of Carpenter, on the return day of the sum- 
mons, read to the plaintiffs and filed with the justice the 
following, omitting the title: 

“The defendants hereby tender to the plaintiffs a judg- 
ment in favor of said plaintiffs against said defendants of 
fifty dollars, with costs that have accrued up to this date. 

“REASON CARPENTER, 

“SAMUEL CARPENTER, 

“DANIEL BREEDING, 
“By James M. Srovr, their agent. 

“March 2, 1857.” 

This was held to be a good tender. See also Adams v. 
Phifer, 25 Ohio State, 301. But we are not aware of any 
case where it was held that an unsigned notice served upon | 
the plaintiff at his residence was suffieient. The offer 
should be of such a character, that if the plaintiff saw fit 
to accept of it, he could file it in court and take judgment 
for the amount offered. That he could not do so in this 
case is evident. It does not even appear that the offer was 
in Ossenkop’s handwriting. Aun offer of this kind, when 
made, should be filed with the justice, so that in case of an 
appeal it would be certified up. It cannot be given in ev- 
idence, and is merely in the nature of an offer to compro- 
mise by paying a certain sum and costs. The offer in the 
case under consideration would have been sufficient in 
form if duly signed by the defendant, as it does not appear 
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that any other case between the same parties was pending 
in the county court. There is no error in the record, and 
the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Epa@ar A. PHILLEO, PLAINTIFF IN ERROR, V. THE SAND- 
wich MANUFACTURING COMPANY, DEFENDANT IN 
ERROR. 


Verdict not against Evidence. Where the purchaser of a 
reaper, after having used it an entire season, returned it and 
brought suit for the purchase money, and the jury having ren- 
dered a verdict against him, Held, Not against the weight of tes- 
timony. : 


Error to the district court for Adams county, Tried 
below before Pounp, J., sitting for GASLIN, J. 


J. M. Abbott, for plaintiff in error. 
Batty & Ragan, for defendant in error, 
MAXWELL, J.  mtesen 


Prior to the harvest of 1881 the plaintiff purchased a 
‘reaper of an agent of the defendant. Either through the 
inexperience of the plaintiff in the use of machinery, or 
through defects in the machine, or perhaps both, the plain- 
tiff was unable to cut more than five acres per day during 
that season, about sixty acres in all, In September, 1881, 
the plaintiff stated to the general agent of the defendant 
that he had the money in his pocket to pay for the ma- 
chine, and the agent said he would like to have it “and the 
company would make the machine all right.” The plain- 
tiff states that he thereupon “paid the money and took an 
40 


626 SUPREME COURT OF NEBRASKA, 
Philieo v. Sandwich Mnfg. Co, 


‘order from White, the general agent, that they would fix 
‘it in thirty days.” Afterwards the plaintiff took the ma- 
‘chine to the station at Mt. Ayr, where he had obtained it, 
‘and an agent of the defendant repaired it, excepting the fin- 
ger bar, which he stated it would be necessary to send to Lin- 
coln for. The plaintiff then took the machine home, but 
returned it next morning and asked the agent where he 
would have it. He answered that he would have nothing 
to do with it. 

The agent testifies that a day or two afterwards he took 
a finger bar out of a new machine and put it in that of the 
plaintiff; and the testimony tends to show that the machine 
did good work in the year 1882. The plaintiff, upon re- 
turning the machine as above described, commenced a suit 
against the defendant to recover the amount paid for the 
machine, and caused an attachment to be issued and levied 
upon certain machines as the property of the defendant. 
On the trial of the cause in the district court, the jury re- 
turned a verdict for the defendant, and judgment being 
rendered thereon, the plaintiff brings the cause into this 
-eourt by petition in error. The principal error relied up- 
on is’ that the verdict is against the weight of evidence. 
It is pretty clear that the verdict is right. In the absence 
of a contract to that effect, a purchaser, after using a ma- 
-chine for an entire season, cannot return it and demand a 
new one as a matter of right. The company seems to have 
made the repairs agreed upon, and so far as this record dis- ~ 
-closes, did all that they agreed to do. In any event, all 
that the plaintiff could recover would be the value of the 
repairs; but as the testimony tends to show that they were 
“properly made, there can be no recovery on that ground. 
‘There is no error in the record, and the judgment must be 
affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Annis M. WILSON, PLAINTIFF IN ERROR, V. Onin E, 
YOUNG, DEFENDANT IN ERROR. 


a. Practice: PREJUDICIAL ERROR MUST APPEAR. The decision 
of an inferior court in admitting evidence on the trial of a cause 
will not be reversed unless the evidence is Delore the supreme 
court, and prejudicial error is shown. 


INSTRUCTIONS TO JURY. In an action of forcible entry 
and detention or forcible detention of real property, tried ina 
justice court, the justice has no authority to charge the jury 
upon the law of the case. 


Errokr to the district court for Gage county. Tried be- 
low before Davison, J. 


FO et 


Foxworthy & Son, for plaintiff in error. 
Burr & Parsons, for defendant in error. 
REESE, J. 


On the 11th day of March, 1882, the plaintiff in error 
‘instituted proceedings against the defendant in error before 
A. B. McNickle, a justice of the peace in Gage county, 
charging him with the forcible detention of the real estate 
described in her complaint, by holding over after the ter- 
mination of his lease. The defendant in error answered, 
‘denying the unlawful detention of the property, and alleg- 
ing his right to the possession of the premises under a sub- 
sequent lease, made by the plaintiff to him for another year. 
‘The case was tried to a jury, who returned a verdict in 
favor of the defendant. The plaintiff then removed the 
case to the district court of Gage county by proceedings in 
error, where the judgment was affirmed, and by similar 
proceedings she brings it into this court. None of the evi- 
dence has been preserved, and we can only look to the 
record for light in deciding the questions presented. 

The record of the justice shows that during the trial 
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“ The usual order of trial was pursued until plaintiff had 
closed her rebuttal testimony and rested her case, when de- 
fendant asked leave of the court to offer some surrebuttal 
testimony, to which plaintiff objected; objections were not 
sustained, to which ruling plaintiff then duly excepted.” 

It is sometimes necessary for courts, in furtherance of 
justice, to allow testimony to be introduced after a party 
has closed his case; and in the case of Tomer v. Densmore, 
8 Neb., 384, this court held that in the exercise of proper 
discretion such might be permitted after the case had been 
submitted to the jury. As the evidence introduced as 
“surrebuttal” is not before us, it is impossible for us to say 
whether injustice has been done or not, and certainly we 
cannot presume it has. It is true, the evidence is given a 
_ name which does not recommend it, but it is not certain, by 
any means, that the true character of the testimony is in- 
dicated by its name, and it must be presumed that the tes- 
timony was properly admitted. It is further alleged that 
the justice of the peace erred in refusing to give the instruc- 
tion asked for by the plaintiff. In this there was no error. 
A justice of the peace has no authority to charge a jury 
upon the law of a case. Ives v. Norris, 18 Neb., 252. 
The plaintiff in error insists that the decision in the case of 
Ives v. Norris is not applicable to this case for the reason 
that the system of practice in cases of this kind is different 
from the practice in ordinary cases, and section 1028 of 
the civil code is relied upon as indicating the change con- 
tended for. While the section referred to changes the oath 
to be administered to the jury and the form of the verdict, 
yet we cannot hold that the change is so radical as is con- 
tended for by plaintiff. 

There being no error shown by the record before us, the 
decision of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Empkie v. McLean. 


Louis E. EMPKIE ET AL.,-APPELLEES, V. JOHN McLEAN 
ET AL., APPELLANTS. 


1. Order of Sale: DEFECTS IN PREVIOUS PROCEEDINGS. The 
failure of the sheriff to legally advertise and offer for sale prop- 
erty which was not sold for want of bidders will not invalidate 
@ subsequent sale made under another order of sale to which no 
objection is made. 


2. Bill of Exceptions. Affidavits used on a hearing in the dis- 
trict court must be embodied in a bill of exceptions to be avail- 
able in the supreme court. 


ApPEAL from the district court of Merrick county. 
Heard below before Post, J. 


W. H. Snelling, for appellants. 
A. Ewing and John Patterson, for appellees. * 
REEsE, J. 


This case is an appeal from the ruling of the district 
court of Merrick county in confirming a sale made by the 
sheriff of certain property on the foreclosure of a mortgage. 

It appears from the record that the property had been 
offered for sale by the sheriff two or three times before it 

was finally sold, and that on each failure to sell the order 
of sale had been returned by the sheriff endorsed “Not sold 
for want of bidders.” 

The first objection made to the confirmation of the sale, 
as finally made, is, that at the prior efforts of the sheriff to 
sell he had advertised and offered the property (which con- 
sisted of different tracts of land) as one tract. This may 
have been true, and yet it is impossible for us to see how 
it could affect this sale, as it is shown by the sheriff’s re- 
turn that the property was appraised and sold in subdivi- 
sions. Whatever may have occurred under the prior 
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orders of sale in offering the property for sale, since it was: 
not sold, could not in any degree affect the sale made under. 
the last order of sale. 

The second objection is, that another party offered to 
purchase a part of the property at the first offer at a higher: 
price than that for which it sold under the third order of 
sale. It is not necessary to dwell upon this point longer 
than to say that, there being no bill of exceptions in this 
case there is no proof before this court to sustain the alle- 
gation. This court cannot consider questions depending 
upon proofs submitted to the district court unless the evi- 
dence is preserved by a proper bill of exceptions. Ray »v. 
Mason, 6 Neb., 102. Oliver v. Sheeley, 11 Neb., 521. 

_The same may be said of the other objections presented. 
to the court below, and as the same rule must be applied. 
the judgment and decree of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JAMES EVANS, PLAINTIFF IN ERROR, V. GEORGE T. - 
DEROE, DEFENDANT IN ERROR. 


1. Usury. An usurious note transferred to a bona fide purchaser 
before maturity, for value, without notice, is not open to the de- 
fense of usury. 


2. Trial. Where a jury is waived the finding of a court will not 
be set aside as being against the weight of evidence, unless it is 
clearly wrong. 


Error to the district court for Antelope county. Tried 
below before BARNES, J. 


D. A. Holmes, for plaintiff in error. 
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. 


Thomas O’ Day, for defendant in error. 


MAxWELL, J. 


In March, 1881, the plaintiff executed a note to W. H.. 
Dickinson for the sum of $95, due in one year, with inter-- 
est at ten per cent. A few days after the execution and 
delivery of the note, Dickinson endorsed it as follows:. 
“Pay Geo. T. DeRoe or order W. H. Dickinson,” and sent. 
the same to DeRoe, who resided in New York. After-- 
wards DeRoe endorsed the note as follows: “Pay to W. 
H. Dickinson for collection G. T. DeRoe,” and sent the- 
note to Dickinson. To secure the payment of this note, 
the plaintiff executed to Dickinson a chattel mortgage on. 
personal property of the value of several hundred. dollars.. 
The plaintiff afterward paid the sum of $68 on the note. 
To obtain the balance due thereon the defendant seized the- 
mortgaged property. The plaintiff thereupon brought an. 
‘ action of replevin and regained the possession. On the- 
trial of the cause a jury was waived and a trial had to the. 
court, which found in favor of the defendant, and found 
the value of his interest to be the sum of $42.25. The- 
principal error relied upon is, that the finding is against: 
the weight of evidence. The testimony tends to show that. 
the only consideration for the note was the sum of $60,. 
and it is therefore claimed that the contract is usurious. 
We think that usury is clearly proved, and if the action 
was between the original parties to the transaction this. 
court would have no hesitancy in reversing the judgment. 
But DeRoe claims to be a bona fide purchaser of the note- 
for value, before maturity, and without notice of any de-. 
fense to the same. If this is true he would take the note- 
free from the defense of usury. Wortendyke v. Meehan, 9: 
Neb., 229. The testimony upon this point is.conflicting, | 
there being some testimony tending to show that Dickinson. 
was the agent of DeRoe. But the agency is positively de-- 
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nied by witnesses who, if such agency existed, must have 
known of thesame. The endorsement of the note by Dick- 
inson and transmission of the same by him to DeRoe, and 
the endorsement by DeRoe to Dickinson for collection, are 
circumstances tending to show an agency, and were proper 
to submit to a court or jury as tending to establish that 
fact. But they are not conclusive, and are overcome by 
other testimony tending to show the good faith of the trans- 
action. It would subserve no good purpose to review the 
testimony at length. The questions involved are purely of 
fact, and the finding will not be set aside unless it is clearly 
wrong. As it is not, the judgment must be affirmed. 


JUDGMENT AFFIRMED. 


Cons, Cu. J., concurs. 


Reese, J., having been counsel for defendant in error, 
did not sit, 


GEORGE W. ForBES, APPELLANT, V. MARGARET A. 
McCoy ET AL., APPELLEES. 


1. Mortgage to Secure Surety: WHEN ACTION Lizs. Where 
the condition. of a mortgage is to save the mortgagee harmless 
from the payment of a debt owing by the mortgagor, for which 
the morigagee was surety, Held, That no action could be main- 
tained on the mortgage until the mortgagee has paid the debt or 
some portion thereof—that is, until actual damages have been 
sustained by him. 


CONSIDERATION. Where a note was signed by the 
mortgagee as surety, on March 29tb, and mortgage to indem- 
nify him was made by the principal debtor and wife on April 
ist following, Held, That there is no presumption that there was 
no consideration for the mortgage. 
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Forbes vy. McCoy. 


AppEAL from the district court of Douglas county. 
Heard below before NEVILLE, J. 


George W. Doane, for appellant. | 
Hi. D. Estabrook and J. L. Webster, for appellees. 


MaxweELL, J. 


This is an action to foreclose a mortgage executed by 
‘George A. McCoy and Margaret A. McCoy to the plain- 
tiff upon certain real estate in the city of Omaha. A de- 
murrer to the petition was sustained in the court below and 
the action dismissed. The plaintiff appeals to this court. 
Tt is alleged in the petition, in substance, that on the 
twenty-ninth day of March, 1870, George A. McCoy, with 
the plaintiff as surety, executed and delivered to Edward 
Creighton a promissory note for the sum of $2,000, due in 
one year from date, with interest at 12 per cent; that to 
secure and indemnify the plaintiff from loss on account 
thereof the said George A. McCoy and Margaret A. Mc 
Coy, his wife, on the first day of April, 1870, executed a 
mortgage to the plaintiff, upon lot 7, in block 22, in the 
city of Omaha; that on the tenth day of June, 1872, Ed- 
ward Creighton recovered a judginent against said George’ 
A. McCoy and the plaintiff upon said note for the sum of 
$2,286 and costs, the plaintiff being certified as surety in 
said judgment; that on the second of July, 1872, an exe- 
cution was duly issued on said judgment and levied upon 
lot 7, in block 22, in Omaha, and the same was sold to 
William Vorce for the sum of $1,605, who received a 
sheriff’s deed therefor; that at the time of said sale George 
A. McCoy owned an undivided half of said lot, and Mar- 
garet A. McCoy owned the other undivided half interest 
therein and dower interest in the other half; that after the 
sale of said lot there still remained due on said judgment 
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the sum of $786.58, and as George A. McCoy had no other: 
property whereon to levy, the plaintiff, to protect his own 
property from levy and sale, on or about the day of” 
August, 1872, paid to the sheriff of said county the balance- 
remaining due on said judgment, being the sum of $786.58, 
and that thereby the condition of said mortgage was broken 
and a cause of action accrued in favor of the plaintiff; that 
no part of said debt has been paid, ete. It is also alleged 
that George A. McCoy died in 1879, and that no letters of” 
administration have been taken out on his estate. A copy 
of the mortgage is attached to the petition as an exhibit, 
and is as follows: “Know all men by these presents, that 
we, George A. McCoy and Margaret A. McCoy, husband 
and wife, of Omaha, in consideration of two thousand dol- 
lars in hand paid, do hereby grant, bargain, sell, and con- 
vey unto George W. Forbes, of the same place, the follow- 
ing described real estate, situate in the county of Douglas, 
and state of Nebraska, to-wit: Lot 7, in block 22, in the. 
city of Omaha, as surveyed and lithographed, together. 
with all the appurtenances thereunto belonging; and we 
do hereby covenant with said George W. Forbes and his 
heirs and assigns that we are lawfully seized of said prem- 
ises, that they are free from incumbrances, and we do. 
hereby covenant to warrant and defend the said premises 
‘against the lawful claims Of all persons whomsoever. Pro- 
vided always, and these presents are upon this condition, 
that whereas George A. McCoy and George W. Forbes. 
have made, executed, and delivered to Edward Creighton 
a certain promissory note for the sum of $2,000, dated 
March 29th, 1870, due one year after date, with interest. 
at the rate of 12 per cent per annum from maturity until 
paid, which note was signed by said Forbes as an accom-. 
modation maker, and this mortgage is to indemnify and. 
save him harmless. Now if the said George A. McCoy 
shall well and truly pay or cause to be paid the said sum. 
of money in said note mentioned, with the interest thereon, 
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according to the tenor and effect of said note, then these 
presents shall be null and void. Butif said sum of money 
or any part thereof or any interest thereon is not paid when 
the same is due, then in that case the whole of said sum 
and interest shall and by this indenture does immediately 
become due and payable; or if the taxes and assessments. 
of every nature which are assessed or levied against said 
premises are not paid at the time when the same are by 
law due and payable, then in like manner the whole of 
said sum shall immediately become due and payable, and 
upon ‘forfeiture of this mortgage, or in case of default in. 
any of the payments herein provided, the said George W.. 
Forbes shall be entitled to the immediate possession of said 
premises, and in the event of the foreclosure of this mortgage- 
a reasonable sum, to be determined’ by the court, shall be- 
awarded in addition to the judgment.” 

There are three grounds assigned in support of the de- 
murrer: Ist, That the right of entry to the mortgagee is 
a forfeiture, and a right to foreclose accrues at once; 2d, 
_ That when the instrument deviates from a simple contract 
to indemnify, even though indemnity be the sole object of 
the contract, upon a breach of the condition a cause of ac- 
tion accrues for the whole amount specified; 3d, That the 
mortgage being made several days after the giving of the 
note no consideration is shown. If we consider the several 
provisions of the mortgage together it is pretty clear that 
the contract is one of indemnity alone—to save the plain- 
tiff harmless if required to pay the note. This being so, 
he could sustain no action upon the mortgage until he had 
gustained injury by paying the debt or a portion of it. 
This question was before the court in Gregory v. Hartley, 
6 Neb., 856, and it was held that where a condition or 
promise is only to indemnify and save harmless a party 
from some consequence, no action can be maintained until 
actual damages have been sustained by the plaintiff. Stout 
v. Folger, 84 Iowa, 74. Lathrop v. Atwood, 21 Conn., 
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117. In re Negus, 7 Wend., 499. Thomas v. Allen, 1 
Hill, 145. Churchill v. Hunt, 3 Denio, 321. Wilson v. 
Stilwell, 9 Ohio State, 467. The plaintiff was merely surety 
on the note. The debt was not his own but that of McCoy. 

This principle is clearly recognized in In re Negus, 7 
Wendell, and Douglass v. Clark, 14 Jobn., 177. In the 
case last cited the condition of the bond was that, “if the 
said Sylvester’ Clark above bounden shall well and truly 
pay off and discharge said bond, and save the said Zebulon 
harmless and indemnified from the payment thereof or any 
part thereof, and from all costs, damages, and charges 
thence arising to said Zebulon, then the above written 
obligation to be null and void,” ete. The court say: 
“Whether this plea be good or not will depend upon what 
is deemed the true ‘construction of the bond. If the de- 
fendant is to be considered as undertaking to pay off and 
discharge the recited bond, the plea is bad; but if it be 
considered a bond of indemnity to save the plaintiff harm- 
less from all damages, by reason of the recited bond, the 
plea is good. 1Sand.,117n. 1 Boss. & Pull., 688. We 
are inclined to think the good sense and sound interpreta- 
tion of the bond is according to the latter construction. 

* * * This construction is much strengthened by 
the circumstance that it appears from the recited bond that 
the defendant was not the person who was to pay the du- 
ties. They were due from Rice, with whom the defendant 
was bound.” 

In Thomas v. Allen, 1 Hill, 145, it is said the bond in 
suit was more than a bond of indemnity because it bound 
the defendant to pay off the plaintiff’s debt, and the breach 
was well assigned by alleging that the obligor had not paid 
at the day. In that case it is said that Douglass v. Clark 
was silently overruled in Port v. Jackson, 17 John., 239, 
The facts in the latter case cannot be stated in a brief form, 
but it is clear that the obligation was not one of indemnity 
alone. In the case under consideration, the bond being 
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one of indemnity alone, and the plaintiff being merely surety 
for the payment of the note to Creighton, he sustained no 
damage for which an action would lie, so far at least as the 
petition discloses, until he had paid some portion of the 
debt. And this payment being made within ten years be- 
fore the commencement of the action, it is not barred by 
the statute of limitations. 

Second. The note was executed on the twenty-ninth of 
March, 1870, and the mortgage in question on the first of 
April, of that year. So far as appears, the execution of 
the mortgage was agreed upon at the time the note was 
signed. The court will not presume that there was no con- 
sideration for the mortgage. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


¢ 
REVERSED AND REMANDED. 


THE other judges concur. 


Myron G. MANLY, PLAINTIFF IN ERROR, v. Roun L. 
DowNING, DEFENDANT IN ERROR. 


1. Mechanic’s Lien. An account in the following form: 
“KEARNEY, NEBRASKA, Feb. 28, 1880. 
“N.D. Haley, Esq., 


“To R. L. Downing, Dr. Cr 
“1879, Sept. 30, to Nov. 13, To lumber for house..$63 77 
“By WOLK ..ccccsssseecrensenes $ 3 00” 


Held, To be a sufficient itemization of account under the provi- 
sions of sec. 3 of chap. 54, Comp. Stat., entitled ‘‘ Mechanics’ 
and laborers’ liens.’ 


FORECLOSURE. In an action to foreclose a mechanic’s 
lien, when found necessary the petition may be amended and 
new parties brought in after the expiration of two years from 
the time of furnishing the building material or labor on which 
the lien is founded. 
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Error to the district court for Buffalo county. Tried 
below before GAsLin, J. 


EC. Calkins, for plaintiff in error, cited: Philips on 
Mechanics’ Liens, § 20. 


Sam. L. Savidge, for defendant in error. 
Coss, Cu. J. - 


This was an action brought by Rollin L. Downing or- 
iginally against N. D. Haley for the purpose of foreclosing 
a mechanic’s lien. The petition was verified on the 13th 
day of October, 1881, and alleged the furnishing and de- 
livery of the building material for which the suit was 
brought on the 13th day of November, 1879, and the filing 
of the mechanic’s lien in the clerk’s office therefor on the 
3d day of March, 1880. Service in said action was had 
on the said Haley by publication, and on the 30th of No- 
vember, 1881, the default of the said Haley was duly en- 
tered in court for want of an answer in said cause. After- 
wards on the 5th day of April, 1882, the plaintiff filed in 
the office of the clerk of said court an amended peti- 
tion in said cause, in which the said N. D. Haley, and also 
Myron G. Manly were made defendants; and in which 
amended petition, after setting up all the facts stated in the 
original petition, the same contains the following allegations 
as number six (6): “The defendant, Myron G. Manly, 
claims to have purchased said premises, after this mechanic’s 
lien attached to the same, and to be now the owner of said 
premises, but the extent of his interest in the same is un- 
known to plaintiff’ The plaintiff therefore prays for judg- 
meut against said N. D. Haley for the sum of sixty dollars 
and seventy-seven cents with interest thereon from the 11th 
day of May, 1880. That the lien and interest of the said 
Myron G. Manly in said premises may be decreed to be 
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minor and inferior to that of the plaintiff's lien. That de- 
fendant may be foreclosed and barred of all right, lien, 
and equity of redemption in said premises,” ete. 

On the 22d day of May, 1882, the defendant, Myron 
'G. Manly, filed his answer in said cause, in which he de- 
nied all knowledge or information of the furnishing of said 
building material to the said Haley by the plaintiff. De- 
nies that the said Haley was at the time stated the owner 
in fee of the said premises. Denies that on the 31st of 
March, 1880, or at any other time, the plaintiff made 
an account in writing of the items of lumber or building 
material furnished defendant Haley under any contract 
for the erection or repair of any building on said lot, duly 
swore to and filed the same in the clerk’s office of said 
Buffalo county. Alleges that on the 9th day of January, 
1880, the defendant purchased of defendant Haley his in- 
terest in said contract for the said lot, and the same was 
afterwards and on the same day duly assigned to this de- 
fendant. That afterwards, on about the 19th day of May, 
1880, the defendant having fulfilled said contract of pur- 
chase, received title to the saidjJot and paid in full an ad-. 
equate consideration therefor; and that “more than two 
years have elapsed since the alleged filing of the said al- 
leged account in the said clerk’s office of Buffalo county.” 
To this a reply was filed, and a trial had to the court, which 
found all of the issues in favor of the plaintiff, and rendered 
a judgment in his favor for sixty-nine dollars and costs, 
which judgment the defendant Manly now brings to this 
court by petition in error. 

Two points are made: (1) That the statute requires a 
lienor to file an account of items of his demand. This he 
failed to do, but simply described if as “balance on lum- 
ber” I am not aware that this point has been previously 
presented to this court, and being cited to no authorities in 
support of the position taken by plaintiff in error, except 
the general one, to the effect that in cases between the 
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claimant and a purchaser in good faith, without notice, the 
claimant must strictly comply with all the statutory require- 
ments, and seeing no ground whatever upon which plain- 
tiff in error can claim that he has lost any advantage by 
the failure of the lienor to itemize his account, nor any dan- 
ger which can possibly be risked of setting an erroneous 
precedent in this case, I am forced to the conclusion that 
this point should be overruled. 

The first section of the statute entitled “ Mechanics’ and 
Laborers’ Liens,’’ then in force, provides, “That any per- 
sons who shall perform any labor or furnish any material, 
or machinery, or fixtures,” etc. Section three provides that 
“any person entitled to a lien under this chapter shall, 
make an account in writing of the items of labor, skill, 
machinery, or material furnished, or either of them, as the 
case may be,” ete. 

It is a sufficient compliance with these provisions that 
the paper signed, sworn to and filed in accordance with the 
provisions of section three, contains an account in writing, 
stating the character and time of labor, or the character 
.and value of material or machinery or fixtures as the case 
may be. I think that to require any further particularity 
or specifications in this paper would require the doing of 
an unnecessary thing, and would in some cases work a. 
hardship and loss to meritorious claimants. 

The remaining point is that the action was brought out 
of time; the statute then in force requiring all actions for 
the enforcement of mechanics’ liens tobe brought within 
two years from the furnishing of the material, etc. Ac- 
cording to the pleadings and evidence, the building mate- 
rials in the case were furnished on or about the 13th day 
of November, 1879. "The affidavit for service by publica-- 
tion upon N. D. Haley was sworn to on the 18th day of 
October, 1881. In the record we find the following jour- 
nal entry “That due and legal notice of the pendency of 
this case was given to the said defendant, N. D. Haley, by 
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publication, as required by law, in the Western New Era, a 
newspaper published in said Buffalo county, and of gen- 
eral circulation therein; and that after the expiration of 
service, and time uf answer to plead or demur to petition 
of plaintiff, the said Haley was, at the November term; 
1881, of this court, three times solemnly called in open 
court by the sheriff, and came not, but made default, which 
was accordingly entered of record.” ‘This was one of the 
findings of the court in the case. From these findings it 
sufficiently appears,that the action was commenced against 
the said Haley within two years from the time of the fur- 
nishing of the building materials iu question. It is true 
that after the taking of said judgment by default against 
the said Haley, the plaintiff discovered that the premises 
had been conveyed by Haley to the defendant Myron G. 
Manly, rendering it necessary to make him a party to the 
proceedings in order to cut off his equity of redemption. 
The said plaintiff thereupon obtained leave to file an 
amended petition, which was filed, making the said Myron 
G. Manly also a.defendant, and such proceedings had 
therein that the judgment which is now before this court 
on error was rendered. The said defendant Manly also 
being a non-resident of the state of Nebraska, had to be 
served by publication, and it is true that the said plain- 
tiff appears to have proceeded against the said Haley as well 
as the said Manly in these amended proceedings, but so 
far as the said Haley’s name appeared in the second publi- 
cation, the same was only surplusage, and did not have the 
effect to set aside and vacate the judgment already rendered 
against him, nor change the time of the actual commence- 
ment of the suit. The action having been commenced 
‘against the said Haley within the two years provided by 
law, the proceedings could be amended and other parties. 
brought in, notwithstanding more than two years had. 
elapsed before proceedings to that end were commenced.. 
There are probably cases holding to the contrary of this, 
41 
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but we are cited to no authorities on this point, and the 
time at my disposal does not permit of my hunting them 
up. The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


Tue other judges concur. 


10) 
RANSDELL AND REED, PLAINTIFFS IN ERROR, V. Err C, 


PUTNAM, DEFENDANT IN ERROR. 


‘Trial to the Court: rinpiInG. When an action at law is tried to 
@ court without a jury, the finding of fact by such court is a 
substitute for, and stands in lieu of, a verdict of a jury, and need 
be no more specific than the verdict of a jury upon the same 
pleadings and evidence. 


Error to the district court for Madison county. Tried 
‘below before BARNES, J. 


Wigton & Whitham, for plaintiffs in error cited: Gould’s 
Pleadings, § 56. Uhlig v. Garrison, 2 N. W. R., 258. 
Semple v. Hailman, 3 Gilm., 131. Smith v. Silvis, 8 Neb., 
167. 


Brome & Durland, for defendent in error, cited: Deger- 
-ing v. Flick, 14 Neb., 448. Freeman judgments, §§ 53- 
55. Church v. Crossman, 41 Iowa, 378. Garret v 
Wood, 8 Kan., 281, 


Coss, Cu. J. 


This case was originally tried before a justice of the 
‘peace. The plaintiff’s cause of action was stated in his 
bill of particulars, as follows: “ Plaintiff says that defend- 
-ants Ransdell and Reed are justly indebted to him in the 
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sum of one hundred and twenty-five dollars on account of 
wor’: and labor performed by the plaintiff for defendants 
at their request after the fifteenth day of September, 1881, 
and before the commencement of this action. Plaintiff 
further says that the defendants have totally failed and re- 
fused to pay him the said sum of money so due for said 
services, or any part thereof, though often requested, etc.,” 
and demanded judgment for one hundred and twenty-five 
dollars besides costs. 

The defendants filed their counter-claim or set-off in the 
sum of eighty-one dollars, as follows: “The defendants al- 
lege by way of cross demand, that before the bringing of 
this suit plaintiff was and still is indebted to defendants in 
the sum of sixty-eight dollars for lodging, fuel, and rent, 
ten dollars for rent of portions of office for tool chests, and 
three dollars for money had and received by plaintiff from 
defendant; wherefore defendants pray judgment for eighty- 
one dollars and costs.” 

After hearing the testimony, the justice rendered his 
judgment as follows: “After hearing and duly weighing: 
the testimony and authorities, it was found by this court 
that the plaintiff have and recover of the defendants Rans- 
dell and Reed the sum of twenty-nine dollars and fifty 
cents, as due him for services and labor done and performed, 
and for costs of this suit, taxed as follows,” ete. 

The case was taken to the district court on error, where 
the judgment of the justice was duly affirmed and the said 
petition in error dismissed; from which judgment the case 
is brought to this court on error. The points presented by 
the plaintiffs in error in their brief are as follows: 

First, The justice made no finding of facts. 

Second, If the justice made a finding of facts such find- 
. ing is not sufficiently definite and certain. 

Third, If there is a finding of fact made such finding is 
not responsive to all the issues, and the district court erred 
an affirming such judgment of the justice of the peace. 
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The finding of facts by a court is in fact a substitute for 
the verdict of a jury. Had there been a jury in this case, 
@ proper verdict from it would have been: “ We, the jury, 
find for the plaintiff, and assess his damages at twenty-nine 
dollars and fifty cents.” That verdict applied to the claim 
of the plaintiff and the counter-claim of the defendants 
would have said, in effect, that the jury found a balance of 
that amount due to the plaintiff on his account after allow- 
ing all that the defendants were entitled to have allowed 
on their counter-claim or set-off. That, as I understand 
it, is in effect said by the finding of the justice of the peace 
in this case. There was really but one issue to be tried by 
the justice; that was the state of accounts. between the 
plaintiff and defendants as proven at the trial. 

The judgment of the district court dismissing the peti- 
tion in error and affirming the judgment of the justice of 
the peace is affirmed. ‘ 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoRGEN MADSEN, PLAINTIFF IN ERROR, V. NoRFOLK 
Miit Co., Joan E. Ouney, A. J. DURLAND, AND 
DaniEL DesMOND, DEFENDANTS IN ERROR. 


1. Bill of Exceptions. When 2 bill of exceptions is signed with- 
out being submitted to the adverse party for examination and 
amendment, a motion to quash the same will be sustained. 


2 : PRESUMPTION. There being no bill of exceptions, it will 
‘ be presumed that the evidence sustains the decree of the district 
court. : 


Error to the district court for Madison county. Tried 
below before Barnes, J. 
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George N. Beels, for plaintiff in error. 
Brome & Durland, for defendants in error. 
REEszE, J. 


This is a proceeding in error for the purpose of revers- 
ing the judgment of the district court of Madison county. 
The bill of exceptions was presented to and signed by the 
trial judge without first having been served upon or sub- 
mitted to the defendant in error or its attorney. The de- 
fendant in error files a motion in this court to quash the 
bill of exceptions, and the case is submitted upon the mo- 
tion and generally. 

In Uhling v. Schellenberg, 12 Neb., 609, this court has 
decided that where a bill of exceptions was signed without 
being submitted to the adverse party for examination and 
amendment, a motion to quash must be sustained. That 
case is decisive of this. The motion to quash is sustained. . 

The case being submitted for final decision, we have ex- 
amined the proceedings so far as is shown by the record, 
and find no error appearing upon the face thereof. ' The 
issues were properly formed and the cause was tried to the 
court, who found for the defendant. It must be presumed 
that the finding was supported by sufficient evidence, 
White v. Rourke, 11 Neb., 519, The decree of the district 
court is affirmed. 


DECREE AFFIRMED, 


Tax other judges concur, 
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Wit11AM B. MILLER, PLAINTIFF IN ERROR, V. TILFORD 
M. MEsIck, DEFENDANT IN ERROR. 


Bill of Particulars: DrEmuUREER. There is no provision for a 
demurrer to a bill of particulars before a justice of the peace. 


Error to the district court for Kearney county. Tried 
below before Gasitn, J. 


J. M. Stewart, for plaintiff in error. 
Joel Hull, for defendant in error. 
MAXWELL, J. 


This action was brought in the county court of Kearney 
county upon a promissory note, of which the following is 
a copy: 

“Minpen, Nes., Oct. 4th, 1880. 

“On or before the 4th day of October, 1881, I promise 
to pay to the order of Hans Miller the sum of $35, for 
value received, at ten per cent from date. 

«W. B. MILuer.” 


On which was the following guaranty: 


“For value received I guarantee the within to T. M. 


Mesick. 
“Hans Miner.” 


The defendant Miller demurred to the bill of particulars. 
upon the ground that the causes of action were improperly 
joined. The demurrer was sustained. Mesick thereupon 
took the case on error to the district court, where the judg- 
ment was reversed and the cause set down for trial. The 
plaintiff brings the cause into this court by petition in 
error. 

The same practice would prevail on the trial of this case 
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as though it had been tried before a justice of the peace, 
and there is no provision for a demurrer before a. justice.. 
The judgment is therefore affirmed. 


JUDGMENT AFFIRMED. 


‘THE other judges concur. 


Brn Mounpy, APPELLEE, v. Curistiana E. WHIrTeE-. 
MORE, APPELLANT. 


1. Pleading: EvipENcr. Under an allegation-in a: petition that 
a@ note and mortgage were assigned to the plaintiff, he may prove - 
an indorsement and delivery of the note. 


MORTGAGE FORECLOSURE. An allegation in a petition 

that no proceedings have been had at law for. the recovery of © 
the debt secured by the mortgage is sufficient to show that no. 
action at law has been commenced. 


3. Mortgage: HUSBAND AND WIFE: DURESS. A mortgage ex- 
ecuted by a wife upon her separate estate, to secure a debt owing | 
by the husband, for money embezzled by him, is not executed 
under duress, although done to prevent his being convicted and, 
sent to the penitentiary. 


ASSIGNMENT, The assignee of a mortgage securing a. 
negotiable promissory note, who takes it in good faith before. 
maturity for value, takes it as he does the note free from equi-. 
ties between the original parties. 


APPEAL by defendants from a decree of the district. 
court of Lancaster county, Pound, J.,. presiding. 


Samuel J. Tuttle, for appellant, on- allegations in petition, 
cited: § 850, Code. Gregory v. Hartley, 6.Neb.,356. He. 
also contended that the liability of the appellant in this 
controversy arises solely from the mortgage, and not at all, 
from the note; for in this mortgage: (granting for. the. 
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present that it is valid) she has charged her separate estate 
with the payment of a certain debt, and the signing of the 
note does not enlarge the liability; that the appellee in 
this suit stands therefore at the best, as the assignee of 
a chose in action only, open to every defense available 
as against his assignor. 1 Jones on Mortg., 683. Ed- 
wards on Bills and Notes, page 286. MeCrum v. Corby, 
11 Kan., 464. Hadden v. Rodkey,17 Kan., 429. And 
that the burden of proof of showing that appellee was 
a bona fide purchaser without notice devolved on him. 
Rock Island Bank v. Nelson, 41 Iowa, 563. On duress 
cited: Tapley v. Tapley, 10 Minn., 360. Hackley »v. 
Headley, 45 Mich., 569. Central Bank v. Copeland, 18 
Md., 305. Anderson v. Anderson, 9 Kan., 112. 


M. L. Easterday and A. S. Tibbets, for appellee, on bona 
fide purchase by appellee, cited: Comp. Stat., 393. Porter 
v. Green, 4 Iowa, 571. Hewitt v. Rankin, 41 Iowa, 35. 
Conrad »v. Atlantic Ins. Co., 1 Peters, 441. Purchaser 
without knowledge of duress holds the property. Frey v. 
Clifford, 44 Cal., 335. Deputy v. Stapleford, 19 Cal., 
302. White v. Graves, 107 Mass., 325. Hall v. Patter- 
son, 51 Pa. St., 289. Marston v. Brittenham, 76 ITll., 611. 
Somes v. Brewer, 2 Pick., 184. Hewitt v. Rankin, 41 
Ta., 35. 


MaxweELt, J. 


This is an action to foreclose a mortgage executed by 
Whittemore and wife to F. W. Daubney and by him trans- 
ferred before due to the plaintiff’ The mortgage was ex- 
ecuted upon the separate property of the wife, which was 
occupied as the family homestead. The principal defense 
relied upon is that the mortgage was executed by the wife 
while under duress by her husband. It was claimed on 
the trial of the cause that inasmuch as it is alleged in the 
petition that the note and mortgage were assigned to the 
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plaintiff, that therefore he is not a bona fide holder thereof. 
The allegation is as follows: “On the 14th day of April, 
1881, said F. W. Daubney for a valuable consideration as- 
signed said note and mortgage and the money due thereon 
to this plaintiff.” The question here involved was before 
this court in the case of State National Bank v. Haylen, 14 
Neb., 480, and it was held that the allegation was sufficient. 
The word assign means to transfer, or make over. In its 
broad sense it includes all transfers of whatever nature. 

In Jones on Mortgages, Vol. 1, § 834, it is said, “An 
assignee for value of a negotiable note before due takes it 
free from equities. At common law, so far as a mortgage 
is merely a debt or security for a debt, it isa chose in ac- - 
tion, not negotiable, and therefore not assignable. * * 
But the debt, being the principal thing, imparts its char- 
acter to the mortgage, and although the mortgage itself in 
the beginning is only assignable in equity, the legal rights 
and remedies upon the debt have become fixed upon this 
incident of the debt, and the equitable principles in regard 
to the mortgage have become naturalized in the common 
law system. When, therefore, the debt secured is in the 
. form of a negotiable note, a legal transfer thus carries with 
it the mortgage security; and inasmuch as a negotiable 
promissory note, by the commercial law, when assigned for 
value before maturity, passes to the assignee free from all 
equitable defenses to which it was subject in the hands of 
the payee, it does not lose this character which it has under 
the commercial law when it is secured by mortgage. The 
mortgage rather is regarded as following the note, and as 
taking the same character; and it is the generally received 
doctrine that the assignee of a mortgage securing a nego- 
tiable note, taking it in good faith before maturity, takes 
it free from any equities between the original parties.” 

Under an allegation that an instrument has been as- 
signed to the plaintiff he may introducé proof of any fact 
tending to show an assignment. The mode in most cases 
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is not material, so that there was an intention to pass the. 
entire title to the thing assigned. A transfer of negotiable. 
paper by indorsement is but one of the modes by which it 
may be assigned or transferred. The allegation therefore. 
was sufficient to authorize the introduction of testimony 
tending to show a transfer of the note and mortgage in 
question to the plaintiff. 

It is alleged in the petition that no proceedings at law 
have been had for the recovery of the debt secured thereby, 
nor has any part thereof been collected and paid, and there. 
is now due upon said note and mortgage the sum of" 
$295.87. At common law a mortgagee could pursue all. 
his remedies at one and the same time. Booth v. Booth, 2 
Atk., 348. Burnell v. Martin, Doug., 417. Schoole v. 
Sall,1 Sch. & Lef., 186. Dunkley v. Van Buren, 3 Johns, 
Ch., 330. 4 Kent Com., 184. Under that practice a plain- 
tiff could bring his action at law for the recovery of the. 
debt, and having obtained a judgment, cause an execution to. 
be levied ‘upon the mortgaged premises and a sale thereof’ 
had. This in many cases led to the sacrifice of the debtor’s 
property, and in Tice v. Annin, 2 Johns. Ch., 125, it is 
suggested in case a mortgagee should elect to proceed in. 
this manner, and having sold the equity of redemption. 
under a fi fa, should afterwards attempt to collect his debt 
out of other property of the mortgagor, equity would either- 
stay the proceeding or compel him upon payment of the. 
debt to assign the same and the security to the mortgagor. 
_ to enable him to indemnify himself out of the mortgaged 
premises. Afterwards the statute of that state was amended 
so as to prohibit a sale of the mortgaged premises upon an 
execution issued on a judgment on the mortgage debt, and 
also prohibiting an action at law while the action to fore-. 
close was pending. Our statute is very nearly in the same- 
language as that of New York, and probably was copied 
from it. 2 Van Santvoord’s Eq. PI., 84. An allegation, 
that no proceedings at law have been had. for the recovery 
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of the debt is clearly sufficient as a denial that such pro- 
ceedings had been instituted. : 
The principal ground of defense is that of duress. The 
answer states in substance that on. the day the mortgage 
was executed her husband came to the house with a notary 
public, having the note and mortgage already prepared ; 
that her husband stated to her that he had embezzled 
moneys belonging to one Daubney, the mortgagee; that a 
warrant was already issued for his arrest, and that he 
would be sent to the penitentiary; that thereupon he drew 
a loaded revolver and said that he would not be arrested,. 
but that he would shoot any one that attempted to arrest 
him; that the wife fearing that perhaps her husband would 
shoot any one who should attempt to arrest him, and be- 
lieving from his statement that he had committed an of- 
fense for which he would be sent to the penitentiary, ex- 
ecuted the note and mortgage in question. The proof fails 
to establish some of the allegations of the answer; but in 
our opinion the answer fails to show duress. The common 
law divided duress into two classes, viz., duress per minas 
and duress of imprisonment. Duress ‘per minas is re- 
stricted to fear of luss of life, or mayhem or loss of limb— 
in other words, remediless harm to the person. Duress by 
imprisonment is supported by any evidence that the party 
was unlawfully restrained of his liberty until he would 
execute the instrument. 2 Greenleaf Ev., §§ 801, 302. 
The testimony fails to show that Daubney had made any 
threats to have Whittemore arrested, while it does appear 
that neither he nor his attorney was present when the 
mortgage was executed, and never had any conversation 
with Mr.Whittemore in regard to signing the same. Whit- 
temore having used funds intrusted to him seems to have 
believed that he could be convicted of embezzlement and 
sent to the penitentiary, and in order to prevent hia con- 
viction the wife signed the mortgage. It is said that this 
restraint was such as to avoid the mortgage. Suppose the 
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husband had been arrested and was about to be sent to 
* jail, and the wife to prevent his imprisonment had entered 
into a recognizance for his appearance. In case of his 
escape could she plead as a defense that the recognizance 
was entered into under duress and that therefore she should 
be discharged? Could such a plea be sustained? If not, 
why can a mortgage made under similar circumstances to 
secure money embezzled, and thereby prevent a conviction 
for a crime and the disgrace of imprisonment be declared 
invalid? A recognizance must be entered into voluntarily 
equally so as the execution of a deed, yet the plea of force 
would be unavailing. And no court has a right to deprive 
a wife of the power to secure or pay a debt where it will 
save herself and family from disgrace—as would be done, 
in effect, if it should be held that she was not bound by 
any agreement she made under circumstances like the 
present. , 

But even if the mortgage had been executed under du- 
ress, it would not avail the defendant. A contract made 
under duress is voidable, not void. Thus, suppose a mort- 
gage is executed in proper form by a person upon his real 
estate. The signature would be genuine, and the attesting 
and acknowledgment as required by the statute. If the 
mortgage was recorded it would contain nothing on its face 
affecting its validity or putting a purchaser upon inquiry. 
The acknowledgment would state that the execution of the 
instrument was the voluntary act of thé grantor: To over- 
come this the grantor must show affirmatively that the cer- 
tificate is untrue. As between the parties, this may be, 
done as a defense to the action to foreclose; but as to bona 
fide purchasers, it is not so clear that it would be availa- 
ble. Suppose the instrument was a deed, which was duly 
recorded, and no attempt made to set it aside, would not a 
boda fide purchaser for value from the grantee therein be 
protected? That he would will not be questioned, and no 
good reason exists why the purchaser of a mortgage should 


JANUARY TERM, 1884. 653 


McMahon y. Speilman. 


not be equally protected. But in this case the debt was in 
the form of a negotiable note, and the transfer of the same 
before due, for value, to a bona fide purchaser transferred 
to him a valid title free from equities between the parties. 
This is the rule established by this court in Webb v. Hosel- 
ton, 4 Neb., 308, and’ since adhered to. As it is shown 
that the plaintiff is such purchaser he is to be protected. 
The judgment of the court below is right, and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Joun C. McMAHON ET AL., APPELLEES, V. BENJAMIN 
SPEILMAN ET AL., APPELLANTS. 


1. Homestead: convEYANCE. Judgments were recovered against 
M. and W. in'the county court in March, 1877, and transcripts 
filed in the district court in April of that year. In June follow- 
ing M. and wife conveyed the homestead to one G., who imme- 
diately reconveyed to the wife of M. Noconsideration was paid 
nor change of possession, and the premises continued to be occu- 
pied as the family homestead of M. Held, That the conveyance 
to G. was not an abandonment of the homestead, and it was not 
liable for the satisfaction of the judgments. 


A wife may claim the right of homestead. 


AppEaL from the district court of Platte county. Heard 
below before Post, J. : 


Byron Millett, for appellants, contended that under the 
homestead law of 1875, p. 45, the judgments became active 
by the transfer of the title from McMahon to Griffin, and 
rendered property liable to sale. Eaton v. Ryan, 5 Neb., 
47, That the deeds purport to be for a valuable considera- 
tion, and appellees are bound by the recitals therein. 1 
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Greenleaf Evidence, §§ 24, 25, 574. Bigelow Estoppel, 
609. McCrea v. Purmort, 30 Am. Dec., 103,117. And 
that the testimony of John C. McMahon was clearly in- 
sufficient under the statute of frauds to establish a trust. 
Comp. Stat., chap. 32,§ 3. Rasdall v. Rasdall, 9 Wis., 
379. 


M. Whitmoyer, for appellees, cited: Dorrington v. Myers, 
11 Neb., 391. Spencer v. Fredendall, 15 Wis., 666. Mur- 
phy v. Orouch, 24 Wis., 365. Spencer v. Geissman, 37 
Cal., 99. Orr v. Shraft, 22 Mich., 260. Stinson v. Rich- 
ardson, 44 Iowa, 373. 


Maxwett, J. 


In March, 1877, Steele & Johnson recovered two judg- 
ments against John C. McMahon and John C. Wolful, in 
the county court of Platte county, one of said judgments 
being for the sum of $103.50, and the other for $104.65. 
Transcripts thereof were duly filed in the office of the clerk 
of the district court on the 13th of April of that year. 
At that time the plaintiff, John C. McMahon, owned two- 
thirds of a lot in Columbus, with the building thereon, 
which was occupied as a home by himself and family, 
On the 4th of June, 1877, McMahon and wife conveyed 
the premises in question to one Griffin, and Griffin and 
wife immediately reconveyed the same to Mary McMahon, 
the wife of John C. McMahon. The testimony tends to 
show that the conveyances were made and delivered at the 
same time, and were without consideration, and were made 
for the sole purpose of putting the title in the name of the 
wife. The premises then were, and ever since have been, 
occupied as a homestead for the family. In December, 
1881, executions were issued on the above judgments and 
levied on the premises in question. The plaintiffs there- 
upon instituted this action, stating the above and other 
facts, and praying for an injunction. A temporary order 
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was granted, which on the trial was made perpetual. The 
defendants appeal to this court. 

The only ground upon which they claim the right to 
sell the premises in question is because of the conveyance 
from McMahon and wife to Griffin. Had the premises 
actually been sold to Griffin, and ceased to be the plaintiffs’ 
homestead, there is no doubt that they would have been 
liable for the satisfaction of the judgments in question under 
the statute as it existed at the time the transcripts were filed. 
But the testimony shows there was no sale to Griffin. He 
was a mere conduit for the transfer of the title from John 
McMahon to Mary McMahon. Whatever the object of 
this transfer may have been, it did not affect the right of 
homestead, as the wife equally with the husband may claim 
such right. As the premises in question have not been 
conveyed to strangers, nor ceased to be the plaintiffs’ home- 
stead, the right of the defendant to levy an execution on 
said premises did not accrue, it not appearing that the 
‘qnantity exceeded the limit of the statute. There is no 
error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


‘THE other judges concur. 


a a 


Aveust ROEHL, PLAINTIFF IN ERROR, V. BERTHA ROEHL, 
DEFENDANT IN ERROR. 


Presumptions in Favor of the Correctness of Proceed- 
ings. Itis a well settled rule of law that every presumption 
is in favor of the correctness of the decisions of courts of general 
jurisdiction until the contrary is made affirmatively to appear. 


Error to the district court for Pierce county. Tried 
below before Tirrany, J. 
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Brome & Durland, for plaintiff in error. 


A. F. Wilgocki and Severance & Polack, for defendant 


in error. 
REESE, J. 


The only question presented by the record in this cause 
is as to the sufficiency of the service of summons. The 
officer’s return is as follows: 

“Tur SraTE of NEBRASKA, 

Pierce County. 

“T hereby certify that on the 24th day of March, 1883, 
I served the within writ of summons on the within named 
August Roehl by leaving a certified copy at his usual place 
of residence, as required by law.” 

The only objection is that the place where the copy was 
left was not the usual place of residence of the defendant, 
and that the sheriff’s return, in that particular, is not true. 
The plaintiff in error supported his objection to the juris- 
diction of the court by affidavits. The defendant in error 
(plaintiff. below) supported the return with oral testimony 
of witnesses in court. After hearing all the evidence, the 
court decided that the place where the copy of the sum- 
mons was left was the usual place of residence of the plain- 
tiff in error. 

The bill of exceptions shows that two letters from the 
plaintiff in error to the defendant in error were introduced 
in evidence, but no copy of said letters is preserved in the 
bill, nor is any reason given why they are omitted. The 
question of fact was submitted to the court, and the pre- 
sumption is its decision was supported by sufficient evi- 
dence. 

The decision of the district court is affirmed. 


ss, 


JUDGMENT AFFIRMED. 
THE other judges concur. 
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City of Omaha v. Cane. 


Tae Ciry or OMAHA, PLAINTIFF IN ERROR, V. JOHN 
CANE, DEFENDANT IN ERROR, 


1. Negligence: VERDICT NOTAGAINST EVIDENCE. Inan action 
against a municipal corporation for negligence, where the ques- 
tion of the contributory negligence of the plaintiff is‘suhmitted 
to the jury, and found against the city, the verdict will not be 
set aside unless clearly wrong. 


PRACTICE: CONTINUANCE. Where the injury isalleged 
in the petition to have occurred in December, and the testimony 
showed. that it occurred in the previous September, it is not 
error to overrule a motion for a continuance, it not appearing 
that the change of time affected the defense. 


3. Juror Interested in Result of Suit. Where a person called. 
a8 & juror was s property holder and resident of the municipality 
against which the action .was brought, in his examination on his. 
voir dire, in answer to the question whether, if the evidence was. 
equally balanced, his interest would influence his verdict, an- 
swered, “I think it might,’’ Held, That he was properly exclud- 
ed from the jury. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. cs 


William J. Connell, for plaintiff in error, on verdict cited: 
Omaha Horse Railway v. Doolitile, 7 Neb., 481. Fort: 
Wayne v. Krichbaum, 24 Ohio State, 119. Continuance. 
Billings v. McCoy, 5 Neb., 187. Juror improperly ex-- 
cluded. Omaha v. Olmstead, 5 Neb., 446. Corwein v. 
Hames, 11 Johns., 76. Hill v. Wells, 6 Pick., 104. 


H. D. Estabrook (with whom was E. F. Smythe), for- 
defendant in error, on contributory negligence, cited: 2 Dil- 
lon Mun. Corp., § 1020 n. Whittaker v. West Boylston, 
97 Mass., 273. Shear & Redf. Negligence, § 414. Con-- 
tinuafice. Roberts v. Ward, 8 Blackf., 333. Hawkes w.. 
Lands, 8 Gilm., 227. Juror. Wood v. Stoddard, 2 Johns., 


194. 
4% 
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MAXWELL, J. 


This action was brought by Cane against the city of 
‘Omaha in the district court of Douglas county, to recover 
for personal injuries sustained by him on the night of the 
15th of December, 1879, in consequence of an obstruction 
‘placed by the city in the middle of Thirteenth street in said 
‘city. On the trial of the cause in the court below, a ver- 
‘dict was rendered in favor of Cane for the sum of $806, 
‘upon which judgment was rendered. 

The errors asigned in the plaintiff’s brief will be consid- 
ered in their order. 

First, That the verdict is not sustained by sufficient evi- 
‘dence. It appears from the testimony that, on the night 
the injury occurred, Cane, who was possessed of a mule 
which was attached to a cart in which Caneand wife were 
riding, drove into Omaha from the south, and in driving 
along Thirteenth street, the night being very dark he drove 
his cart against a brick man-hole rising several feet above 
the center of the street, overturning the cart and throwing 
himself and wife on the ground and inflicting serious injur- 
ies upon him. There is no doubt as to the serious charac- 
‘ter of the injuries inflicted, and the question of negligence 
‘being properly submitted to the jury, we are of the opinion 
that there is sufficient testimony, showing a failure of the 
proper authorities of the city of Omaha to perform their 
-duty in regard to the obstruction in question, to sustain the 
verdict. 

Second, That the verdict is contrary to law. The objec- 
‘tion made is that the carelessness of Cane himself as well 
as that of the city operated directly to produce the injury 
complained of. This objection. was evidently made under 
a misapprehension as to the testimony, asit fails to show 
negligence on the part of Cane. . . 

Third, That the court erred in refusing to grant a contin- 
uance. It appears from the record that Cane on cross- 
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examination stated that the accident occurred in September 
and not in December as alleged in the petition. Thereupon 
the attorney for the city asked for a continuance upon the 
ground that he was taken by surprise, and that the date was 
a material fact upon which the city could predicate a defense. 
It is pretty evident that the object of asking for a contin- 
uance was to delay the trial as long as possible, and not 
because the city had a valid defense to the action; and the 
court did not err in overruling the motion. 

Fourth, That the court erred in sustaining a challenge 
for cause to one D. Kenniston called as ajuror. The juror 
in question was asked if he was a property holder in the 
city of Omaha, which he answered in the affimative. In 
answer to anumber of questions he stated in substance that 
he would endeavor to give a fair verdict according to the 
evidence. The following questions were then put to him: 

Q. Asa tax-payer you dun’t want to pay out any more 
money from the city exchequer than is necessary ? 

A. Nosir. In this I have the same interest that any- 
one would have. 

Q. Is not that such an interest as would influence your 
verdict in a case of dubious or equally balanced evidence? 

A. Ihardly think so. , 

Q. But might it not? 

A. I think it might. 

The law guarantees to parties fair and impartial jurors, 
men who are indifferent and will be governed entirely by 
the evidence in rendering their verdict. This rule should 
not be relaxed, and where it is apparent from ‘an exami- 
nation of a juror on his voir dire that he will permit his 
interest in any event to influence him in returning a ver- 
dict, he should be rejected. The court did not err there- 
fore in sustaining the challenge to the party named. There 
is no error in the record and the judgment is affirmed. 


: JUDGMENT AFFIRMED, 
THE other judges concur. 
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White v. German Ins. Co. 


Joun E. WHITE ET AL., PLAINTIFFS IN ERROR, V. THE 
GERMAN INSURANCE Co., DEFENDANT IN ERROR. 


Justice of Peace: SERVICE OF sumMmMONS. In cases where a justice 
of the peace has cognizance, a summons served three daysinclud- 
ing the day of service, before the time set for trial, is sufficient 
to give the justice jurisdiction. 


Error to the district court for Kearney county. Tried 
below before Gasuin, J. 


Joel Hull, for plaintiff in error. 
W. W. Wood, for defendant in error. 


Maxwet, J. 


On the 24th of June, 1882, the defendant in error com- 
menced an action against the plaintiffs in the county cour; 
of Kearney county upon a promissory note to recover the 
sum of $12.50. Summons was thereupon issued returnable 
on the 29th of that month. The return is as follows: 
“Received this summons 26th day of June, 1882, and I 
hereby certify that on the same day I served the same on 
the within named John E. White by delivering to him a 
true and certified copy of the summons, and on the within 
named R: W. White by leaving a certified copy at his 
usual place of residence.” On the return day of the sum- 
mons, the following motion was filed: “John E. White 
makes special appearance for himself, and by his attorney, 
and objects to the jurisdiction of the court for want of ser- 
vice, and states that the officer served the summons in this 
action upon him personally by handing him a copy at 
about 2 o’clock P.M. on the 26th day of June, 1882.” The 
justice overruled the objection and rendered judgment in 
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firmed by the district court. 

The errors assigned in this court are in substance that 
the court below had no jurisdiction. A motion should . 
‘specifically point out the very objection made. Courts do 
not look. with favor upon technical motions or pleas, and if 
such are overruled, it must appear that the party complain- 
ing has sustained injury thereby. The objection made in 
‘ this case undoubtedly was intended to apply to the time of 
service of summons. 

Sec. 911 of the code provides that “the summons must 
be returnable not more than twelve days from its date, and 
must, unless accompanied by an order of arrest, be served 
at least three days before the time of appearance, ete. 

Sec. 895 provides that “the time within whi. h an act is 
to be done as herein provided shall be computed by ex- 
cluding the first day and including the last,” etc. This is 
not a new question in thisstate. The justice code has been 
in force about twenty-five years, and the almost invariable 
practice under it has been to make the summons returna- 
ble‘on the fourth day from the date of service—that is, ex- 
cluding the first day, or day of service, and including the 
last. This being the general construction placed upon the 
statute, and as the validity of judgments depends thereon, 
we do not think it proper at this time to give the language 
a different construction. We therefore hold that the ser- 
vice was made a sufficient length of time before the return 
day to give the court aa The judgment must 
therefore be affirmed. 


JUDGMENT AFFIRMED 


Tue other judges concur. 
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Westheimer v. Reed. 


SAMUEL WESTHEIMER, PLAINTIFF AND APPELLANT, V. 
Wii L. Reep, EvizaBets K. Reep, Joun A. 
Kiutmer, Cyrus LANGwortHy, AND THE Bour- 
Lineton & Missourr River Rarroap CoMPANY 
In NEBRASKA, DEFENDANTS AND APPELLEES. 


Execution Sale: TITLE ACQUIRED BY PURCHASER. In asale of 
real estate upon execution, the purchaser acquires no greater 
right or title to the land sold than the judgment debtor had at 
and prior to the time of the sale; and an after acquired title of 
the judgment debtor will not inure to the benefit of such pur- 
chaser. 


AppEAL from the district court of York county. Heard 
below before NorVat, J. 


Mason & Whedon, for appellant, cited: Filley v. Dun- 
can, 1 Neb., 134. 


_ Sedgwick & Power, for appellee Killmer, cited : Drake on 
Attachment, § 223. Merchants v. O’ Connor, 29 Ohio State, 
654. Board v. Shaw, 15 Kan., 41. 


REESE, J. 


On the 15th day of March, 1883, the plaintiff filed his 
_petition in the district court of York county alleging in 
. substance, that at the adjourned term, 1880, of the United 
States circuit court for the district of Nebraska, the plain- 
tiff obtained a judgment against W. A. Reed, one of the 
defendants, for the sum of $651.20; that an attachment 
had before that time been issued in said cause, and levied 
on the real estate in question. An order of sale was issued 
thereon on the 23d day of April, 1880, directed to the 
marshal, requiring him to make the amount of the judg- 
ment and interest from March 27, 1880 (probably the date 
of the judgment). 
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On the 27th day of April, 1880, the marshal Jevied or, 
the land, and on the 31st day of May, following, he sold 
it to the plaintiff for the sum of $400. At. the following - 
November term of said court, the sale was.confirmed, and. 
a deed ordered to be made. On the 6th day of January, . 
1881, the marshal executed the deed to the plaintiff, who. 
caused it to be recorded on the second day of April fol-. 
lowing. At the time of the levy under the attachment, | 
and of the sale by the marshal, Reed was-the-owner and . 
in possession of the land by virtue of the contract of pur- 
chase, more particularly set forth in the petition, and seized : 
of a legal and equitable estate therein. The Burlington . 
Missouri River Railroad Company in Nebraska being the . 
owner of said land by grant from the United States, on the . 
22d day of June, 1880, by contract for a: deed, sold and 
contracted said land to F. W. Liedtke, at. which time. 
Liedtke paid $100 of the purchase price.. Subsequently, . 
and prior to the 31st day of January, 1881, Reed, with . 
his own money and for his own use, purchased the contract 
of Liedtke, and took possession of the land, but, Liedtke . 
still retained the contract in his own name.. At that time, , 
Reed was indebted to the plaintiffs, as shown by said judg- 
ment, and in failing circumstances. On the 31st day of ° 
January, 1881, Reed, with fraudulent intent, procured ‘ 
Liedtke to assign the contract to Elizabeth',K. Reed, his . 
wife, and on the 14th day of November, 1881, for the pur- 
pose of keeping the land out of the reach of his creditors, | 
Reed caused his wife to assign the contract to.Cyrus Lang- 
worthy, a brother-in-law of said Reed.. On the 18th of - 
May, 1882, in furtherance of the fraudulent design, Lang- 
worthy assigned the contract to John C..Killmer. Lang- 
worthy and Killmer took their assignments with full knowl- . 
edge of all the facts. Payments have-been .made to the . 
R. R. company since the sale to Liedtke by the holders of. ° 
the contract, but Reed has furnished the money. to make . 
such payments. The remainder of the purchase. price of : 
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the land has been tendered to the R. R. company and a 
deed demanded, which was refused. Prayer for decree re- 
quiring Reed, Langworthy, and Killmer to assign and de- 
liver the contract to the plaintiff as it stood at the date of 
the attachment, and that the R. R. company be required 
to make to him a deed upon the payment of the residue of 
the purchase money. 

To this petition a general demurrer was filed, which was 
sustained and the cause dismissed. The plaintiff brings 
the suit into this court for the purpose of reversing the 
judgment of the district court. 

By an examination of the petition we find that the land 
was not sold by the R. R. company until nearly a month 
after the sale by the marshal, and that Liedtke did not sell 
the contract to Reed until after the marshal’s deed had 
been made, and that during all the legal proceedings against 
the land as the property of Reed it belonged to the R. R. 
company. There is no fraud alleged as between the R. R. 
company and Liedtke. ‘Therefore, Reed had no title to 
the land at the time of the sale, and the plaintiff received 
nothing by his purchase. The plaintiff in attachment can 
acquire no higher right to attached property than the 
debtor had at the time of the levy of the attachment. 
Drake on Attachment, § 223. And the purchaser at 
sheriff’s (or marshal’s) sale acquires no greater right or title 
than the judgment debtor had at the time of sale or prior 
thereto. Compiled Statutes, § 500, civil code. Mansfield 
v. Gregory, 8 Neb., 432. 

It is true the plaintiff alleges that at the time of the ren- 
dition of the judgment the defendant, Reed, was the owner 
of and in possession of the land. But it is further alleged 
that such ownership and possession “ was by virtue of the 
contract of purchase hereinafter more particularly set 
forth,” and in the latter part of the petition he “sets forth” 
the “contract of purchase” made by the railroad company 
to Liedtke, and alleges that Reed “took possession of said 
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land ” in 1881, under his purchase from Liedtke. Apply- 
ing the well-settled rules for the construction of pleadings 
to these allegations, we are required to adopt the latter 
allegation as the true one, and by this we are informed 
that his possession dates only from his purchase from 
Liedtke. 

It is finally claimed by the plaintiff that “this is a cred- 
itors’ bill to reach assets of the judgment debtor which 
are charged to be fraudulently covered by the co-defend- 
ants of the judgment debtor.” We cannot so consider it. 
There is no allegation that the defendant, Reed, is insoly- 
ent, nor that he has no personal or real property subject to 
execution sufficient to satisfy the judgment, and it is clearly 
apparent that the pleader had no thought of a creditors’ 
bill when drawing the petition. Viewed as such a bill, it 
is equally clear that the demurrer was properly sustained. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


‘THE other judges concur. 


D 
er re et ae a ts aR es. 

DANIEL BULLOCK, PLAINTIFF IN ERROR, V. D. C, 
JORDAN, DEFENDANT IN ERROR. 


Jurisdiction of Justices. Under the provisions of section 1103 
of the code, justices of the peace have jurisdiction of causes 
-founded on promissory notes, bonds, or other written instru- 
ments, where the sum in question does not exceed two hundred 
dollars. 


Error to the district court for Butler county. Tried 
below before Post, J. 


Horace Garfield, for plaintiff in error. ie 
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J. W. McLoud and &. Clingman, for defendant in error.. 
Coss, Cu. J. 


The sole question presented in this case is, whether under 
the provisions of section 1103 of the civil code a justice of 
the peace possesses jurisdiction to try and render judgment 
in a case founded7on a promissory note for a sum in excess 
of $100, but not exceeding $200. 

Section 1103 reads as follows: ‘Justices of the peace 
shall have jurisdiction in all cases where the sum in ques- 
tion does not-exceed two hundred dollars, except in cases. 
limited in this title.” Among the many sections contained 
in the same title is section 1100, which reads as follows: 

“Tn all actions instituted before a justice of the peace,. 
founded upon any bond, bill, promissory note, or other in- 
strument of. writing for the payment of a sum of money 
certain, of which the whole amount of money promised 
therein is due, it shall be the duty of the plaintiff, his. 
agent, or attorney, to file said bond, bill, promissory note,. 
or other written evidence of indebtedness upon which said 
suit is brought with such justice of the peace; and if upon 
the trial, judgment shall be entered thereon in favor of the- 
plaintiff, such bond, bill, promissory note, or other instru- 
ment in writing shall be retained by the justice so render- 
ing judgment, who shall endorse thereon the sum for which. 
he shall have entered judgment (provided the same shall 
in no wise exceed one hundred dollars!) and shall sub- 
scribe his name thereto. And upon payment, or tender of" 
the amount of such payment, together with the costs accru- 
ing thereon or securing the payment of the same by putting 
in bail for the stay of execution, it shall not be lawful for: 
the plaintiff to institute any other suit or suits upon such 
bond, bill, promissory note, or other instrument of writing, 
for the recovery of any other sum or sums, the payment of 
which is secured by the same bond, bill, promissory note,. 


JANUARY TERM, 1884. 667 


Bullock v. Jordan. 


or other evidence of indebtedness; Provided, That when 
an appeal shall be taken from the judgment of such justice 
it shall be his duty to transmit any bond, bill, promissory 
note, or other written’ evidence produced before him on 
trial, to the clerk of the district court to which such cause 
shall have been appealed, on or before the second day of 
the term of the court next after taking such appeal; Pro- 
vided, also, That nothing herein contained shall be con- 
strued to Jessen or in anywise affect the right which any 
creditors now have to demand from any justice of the peace, 
any joint and several obligation, for the purpose of prose-. 
cuting any party to said obligation, other than the party 
against whom judgment may have been rendered.” 

Now is it this section 1100 that is referred to in 1103. 
as limiting the jurisdiction of justices of the peace? I 
think not. 

First, Because such a construction would nullify the pur- 
poses of the act by which said section 1103 became a law. 

Second, Because said section 1100 is not a jurisdictional 
section; its object is to point out to justices of the peace 
the method of rendering judgments on promissory notes, 
bonds, and other instruments in writing; prescribing the 
duties of such justice, and limiting the rights of parties to 
actions before him in certain cases. The words, “provided 
the same shall in nowise exceed $100,” seem to have been 
thrown in lest the general language of the section might 
be construed as enlarging the jurisdiction of justices to the 
amount of such note or bond although the same might 
exceed one hundred dollars, when for a great while after 
the enactment of this section such jurisdiction was limited 
in all cases to one hundred dollars. 

It will be borne in mind that section 1103 was enacted 
and took effect June 1st, 1881; while section 1100 has 
been upon the statute books for at least twelve years prior 
to that time. 

Third, Because the limitation contained in section 1103 
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has a clear meaning and perfect application, without re- 
sorting to the provisions of section 1100. Section 907, 
being a part of the same title, provides as follows: 

* Justices shall not have cognizance of any action; 
First, To recover damages for an assault, or assault and 
battery. Second, In any action for malicious prosecution. 
Third, In actions against justices of the peace or other 
officers for misconduct in office, except in the cases pro- 
vided for in this title. Fourth, In actions for slander, 
verbal or written. Fifth, In actions or contracts for real 
estate. Sizth, In actions in which the title to real estate 
is sought to be recovered, or may be drawn in question, 
except actions for trespass on real estate, which are pro- 
vided for in this title.” 

It was not the intention of the legislature to change or 
in any manner meddle with these provisions; but had it 
not been for the exception contained in section 1103 it will 
be seen at a glance that it would have given justices of the 
peace jurisdiction in these cases as well as in any others; 
and it was the intention of the framers of the section, in 
the use of the language which they did use, to prevent 
this. Thus we see that we may give to every word of 
section 1103 an effect and application without resorting to 
the provisions of section 1100. 

Again, as well argued by counsel, if’ this view be not 
correct, then for the whole time of the existence of section 
1100 prior to June 1st, 1881, the limitation contained in this 
section had no force or effect whatever, but was lying dor- 
mant to come into use upon the enactment of the amend- 
ment of 1881; because until such enactment, the jurisdiction 
of justices in no case exceeded one hundred dollars. 

The justice and the district court uridoubtedly placed 
the proper construction upon these statutes, and the judg- 
ment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
Tue other judges concur. 
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GzorcE W. Burton, PLAINTIFF IN ERROR, V. PATRICK: 
MANNING, DEFENDANT IN ERROR. 


SaME as Bullock v. Jordan, supra. 


Error to the district court for Harlan county. Tried ; 
below before Gasxiy, J. 


John Dawson, for plaintiff in error. 
No appearance for defendant in error. 


By THE Court. 


This cause was commenced before a justice of the peace 
of Harlan county by the plaintiff in error against the de- 
. fendant in error on a promissory note given for the sum of 
one hundred nineteen dollars and ‘thirty-four cents. A 
judgment was rendered in favor of the plaintiff for one 
hundred twenty-five dollars and eighty cents. The cause 
was then taken to the district court on error. The district 
court found error in the judgment of the justice of the 
peace, reversed the same, but retained the cause for trial 
in the district court. Whereupon the plaintiff brings the 
cause to this court on error. 

The question thus presented is identical with that de- 
cided in the case of Bullock v. Jordan, and is disposed of 
accordingly. ; 

The judgment of the district court is therefore reversed, 
and that of the justice of the peace affirmed. 


JUDGMENT ACCORDINGLY. 
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oe B 
A. G. ADAMS, PLAINTIFF IN ERROR, v. MarsHALu D. 
Happox, DEFENDANT IN ERROR. 


‘This case presents only a question of the weight of evidence, and no 
question of law. 


Error to the district court for Howard county. Tried 
below before Norvat, J. 


O. A. Abbott and S. R. Wallace, for plaintiff in error. 


Thomas Darnall, Henry Nunn, and Paul & Bell, for 
defendant in error. 


Cogs, Cu. J. 


This is a petition in”error to the district court of How- 
ard.county, brought for the purpose of reversing the ordcr' 
of said court discharging an order of attachment. The 
record is voluminous; there having been a large number 
of witnesses sworn at the hearing, and their testimony 
taken down in writing and returned. The question is one 
purely of fact, and, in short, is whether the sale of the 
stock of goods in question by the defendant in error, Had- 
dox, to a Mr. Dinsmore, was made with the intent to de- 
fraud, hinder, or delay his creditors, or was it made in 
good faith? 

The district court, having the witnesses before it and 
hearing their testimony, came to the conclusion that said 
‘sale was made in good faith, and for a valuable considera- 
tion, and not in fraud of the creditors of said Haddox, 
and discharged the attachment. 

After the hearing in this court, we carefully read and 
considered all of the testimony, and unanimously came to 
the conclusion that the district court in arriving at the 
judgment which it did was sustained by the evidence, and 
justified in rendering that judgment. 
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I cannot conceive that it would conduce to any good 
purpose to go over the testimony and attempt to present 
its salient points in an opinion, and will not do so; but 
simply announce as the decision of this court that the 
judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


RicHarD D. Simpson ET AL., PLAINTIFFS IN ERROR, V. 
GEORGE JENNINGS ET AL., DEFENDANTS IN ERROR. 


Set-off. <A claim on the part of a defendant, which he will be enti- 
tled to set-off against the claim of a plaintiff against him, must 
be one upon which he could, at the date of the commencement 
of the suit, have maintained an action on his part against the 
plaintiff. 


THIs cause came before the court at the January term, 
1882, and is reported with a statement of facts in 12 Neb., 
458. After reversal here, the defendants below, by an 
‘amended answer, claimed as a set-off the judgment referred 
to in the opinion. To this set-off the plaintiffs demurred, 
the demurrer was sustained, and evidence of said set-off 
also excluded, to which rulings the defendants excepted, 
and judgment being rendered against them before Pounn, 
J., they brought the cause here by petition in error. 


Edwin F, Warren, for plaintiffs in error, cited: § 104, ' 
Code. Boyer v. McCandless, 3 Neb., 161. Thrall v. 
Hotel Co., 5 Neb., 295. Lindsay v. Jackson, 2 Paige, 582. 
Pond v. Smith, 4 Conn., 302. Gilman v. Van Slyck, 7 
Cow., 469. Id.,480. Gridley v. Garrison, 4 Paige, 647, 
Waterman on Set-off, chap. VIII. 
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S. H. Calhoun, for defendants in error, cited, inter alia: 
Barbour Set-off, 91. Davis v. Neligh, 7 Neb., 88. O'Leary 
v. Iskey, 12 Neb., 187. Waterman Set-off, §§ 414-416. 
Martin v. Kunzmuller, 37 N. Y., 396. Henry v. Butler, 
32 Conn., 140. Frazier v. Gibson, 7 Mo., 271. Houston 
v. Fellows, 27 Vt., 634. Reed v. Chubb, 9 Iowa, 178. 
Taylor v. Williams, 14 Wis. 155. Straus v. Eagle Ins. 
Co., 5 Ohio State, 59. 


Coss, Cu. J. 


The main question presented by the record in this case. 
is the alleged error of the court below in refusing to allow 
the set-off presented by the defendants therein in their 
amended answer. This set-off consists of a judgment re- 
covered against George Jennings and Anna Maria Jen- 
nings, in her lifetime, by one John Dill, and which said 
judgment come to the hands of the plaintiffs in error, other 
than the said Richard D. Simpson, by assignment of the 
said John Dill, since the commencement of said action in 
the court below. 

The question thus distinctly raised is found upon exam- 
ination not quite so easy of solution as the writer supposed 
when it was announced at the hearing that the case prob- 
ably turned on this point. The defense of set-off is a stat- 
utory one, although many usually careful courts have 
spoken of set-off at common law, notably the circuit court 
of the United States for the first circuit, per Judge Story, 
in Hurlbert v. Pac. Ins. Co., 2 Sum., 471, and the supreme 
court of Wisconsin, per C. J. Dixon, in Orton v. Noonan 
et al., 29 Wis. R., 541. The English statute, 2 Geo. IL, 
chap. 22, § 13, is the pioneer which is followed to a greater 
or less extent by the statutes of most of the states; and I 
have found none that agree with it in its language, and 
have found scarcely two of them that agree with each other. 
It will accordingly readily be seen that cases arising under 
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these differing provisions of the statutes of the several states 
upon a point purely statutory are of little value as author- 
ity. The provisions of our statute of set-off are copied lit- 
erally from the Ohio statute. Although their statute of 
set-off has often been construed by the supreme court of 
that state, yet I can not find a single case where the pre- 
cise point now under consideration has been before that 
court. The case of Straus v. Eagle Ins. Co., 5 Ohio State, 
59, cited by counsel for defendants in error, was submitted 
to that court on an agreed state of facts, from which it ap- 
peared that the notes, which it was sought to set-off against 
the policy of insurance sued on, had been given by the 
plaintiffs to several of their creditors in New York, and 
upon which there was then due about $3,000, were en- 
dorsed by the holders to the defendant company before the 
commencement of the suit and in accordance -with a writ- 
ten agreement made with the secretary of the company, 
which, after acknowledging the transfer of the notes, and 
reciting that they were purchased for the purpose of pay- 
ing off and discharging the amount due upon the policy, 
bound the company to pay therefor the sum of $2,000, pro- 
vided they could be made available for that purpose; but 
if the amount due upon the policy had been assigned, so- 
that it could not be paid with the notes, and the company 
were unable to set-off the same against the claim, then the- 
company was authorized to return the notes in discharge- 
of the said sum of $2,000, ete. The opinion of the court. 
by Judge Ranney holds that, the insurance company had 
no power under its charter to use its surplus funds in buy-- 

- ing up the notes of its policy-holders to set-off against their- 
demands for losses; that to allow it todo so would be con- 
trary to public policy, etc.; and finally concludes in the- 
following language: 

“Tt becomes unnecessary to consider the further question 
as to the right of the defendant to use these notes as a set- 
off under the conditional agreement upon which they were 

43 
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‘obtained. I shall only add that a set-off can only be al- 
lowed for such claims as, in good faith and absolutely, be- 
Jouged to the party at the commencement of the action; 
‘and that it does not extend to claims purchased condition- 
-ally for the purpose of using them as a set-off, and with an 
agreement to return them to the seller if they are not so 
used. The statute was designed to avoid circuity of ac- 
tions, by enabling the defendant to obtain the benefit of 
his own joint claims against the plaintiff; but it would be 
a fraud upon it, to allow him, in anticipation of a law-suit, 
to get the use merely of the claims of others with which to 
defeat his adversary.” The set-off was disallowed. 

In the case of Orton v. Noonan et. al., supra, C. J. Dix- 
‘on in the opinion says: “We see nothing in the statute 
concerning counter-claims, nor in the provision last referred 
to, which indicate .an intention on the part of the legisla- 
ture to depart from the familiar common law princip'e 
that a cause of action, whether sued upon by a plaintiff or 
pleaded in offset by a defendant, must be one existing and 
upon which a right of recovery had accrued when the ac- 
tion commenced. * * * If the motion was for leave 
to interpose an equitable counter-claim arising out of the 
contract or transaction set forth in the complaint since the 
commencement of the action, then perhaps a different ques- 
tion would be presented. It might then possibly be that 
the rules of practice or mode of proceeding should be the 
‘same as govern a court in equity, notwithstanding the de- 
mand against which the counter-claim is interposed is a legal 
‘one, and the action one at law. Counsel has cited us to no 
case where such a counter-claim has been allowed by way 
of supplemental answer ; and the former practice in equity 
we know was for the defendant to bring in his cross bill; 
and the old equity practice as to when a complainant could 
file a supplemental bill charging new facts occurring after 
‘the original bill was filed is also well known. The new 
facts must have been such as went to support and strengthen 
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the allegations of the original bill, and could not be such 
as amounted to the statement of a new and distinct cause 
of action. The office of the supplemental complaint was 
to bring upon the record new facts of the former kind; but 
if the original complaint was wholly defective, and without 
equity, the plaintiff could not, by filing a supplemental 
complaint founded on matters which had taken place sub- 
sequent to the commencement of the suit, sustain the pro- 
ceeding originally commenced.” 

In the case of Cook v. Mills, 5 Allen, 37, 0. J. Bigelow 
thus defines a set-off: “A debt for which an action might 
be maintained by the defendant against the plaintiff; that 
is, a debt forla certain specific pecuniary amount, and re- 
-coverable in an action ex contractu. It is in a strict sense 
a ‘cross’ debt or demand due to the defendant unconnected 
with the plaintiff’s claim, so that it could not be shown in 
payment or reduction of the amount due thereon at com- 
mon law.” He adds, “ As the main purpose of the statute 
of set-off was to allow a defendant to establish his debt 
against the plaintiff without resorting to a separate action, 
and thus to avoid multiplicity of suits, it seems to us that 
the case at bar is one which comes clearly within the equity 
as well as the letter of the statute.” _ 

The consideration of the reasoning of the above cases, 
with many others which it is not deemed necessary to cite, 
brings me to the conclusion that a claim on the part of a 
defendant which he will be entitled to set-off against the 
claim of a plaintiff against him must be one upon which 
he could, at the date of the commencement of the suit, have 
maintained an action on his part against the plaintiff. 

The other points made in the petition in error not being 
urged in the brief of plaintiff in error wil] not be considered. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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Wittian M. BusHMan, APPELLEE, V. THomMas GIRson 
ET AL., APPELLANTS. 


Conveyance: STREETS AND ALLEYS. Where certain lands in an 
addition to a city, but not platted, were conveyed by metesand 
bounds, one of the calls in the deed being a certain number of 
feet to an alley, thence along said alley, etc., there being in fact 
no alley at the place indicated, as was well known to the pur- 
chaser, but a strip twenty feet in width was reserved for that 
purpose when the city in fact was extended to that point, Held, 
That the alley was not a public one, and the purchaser could not 
enjoin the owner of the fee from erecting bars across the same. 


AppEat from the district court for Douglas county. 
Tried below before WAKELEY, J. 


Bartlett & Cornish, for appellants. 


Andrew Bevins (George B. Lake with him in motion for 
rehearing), for appellee, 


MAXWELL, J. 


This is an action to restrain the defendants from obstruct- 
ing an alley adjoining the plaintiff's real estate in the city 
of Omaha. On the trial-of the cause in the court below, a 
perpetual injunction was granted against the defendants as 
prayed in the petition. The defendants appeal. 

It appears from‘the record that in the year 1878 the de- 
fendant, Thomas Gibson, was the owner of certain real 
estate a short distance west of the city of Omaha proper, 
although included in an addition to the city. This land 
was not platted, but an extension of Harney street of 
said city west would pass along the south side of the 
same. ‘The land for an extension of this street the de- 
fendant had conveyed to the public for that purpose. In 
October of that year, the defendant sold and conveyed to 
the plaintiff a portion of said real estate described as fol- 
lows: “A certain parcel of land, commencing at a point 
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(588) five hundred and eighty-eight feet west of the east 
line of lot No. (6) six in Capitol addition to the city of 
Omaha, and two hundred and eighty-four feet south of the 
south line of Farnam street, running west along the north 
line of Harney street as proposed to be extended two hun- 
dred and fifty feet, thence north one hundred and thirty- 
two feet to an alley (20 feet), thence east along said alley 
two hundred and fifty feet, thence south one hundred and 
thirty-two feet to the place of beginning, and all being in 
lot No. six in Capitol addition to the city of Omaha as 
located on the records.” The question for determination 
is, whether or not the obstruction complained of was across 
a public alley. Neither a conveyance to the public nor a 
dedication of the ground claimed as an alley is shown, so 
that if one exists it must be because the defendants are es- 
topped from denying the description in the deed to the 
plaintiff. 

In Gregory v. Lincoln, 13 Neb., 352, the owner of cer- 
tain real estate laid the same off into an addition to the city 
of Lincoln, and filed a plat on which “K” street was 
marked as if laid out, and lots were sold fronting thereon. 
It was held that the filing of the plat and the sale of lots 
fronting on “K” street estopped the owner and his as- 
signee from denying the existence of the street. And we 
adhere to that decision; but it has no application to the 
case under consideration. Here the land was sold by metes 
and bounds, it being well known to all parties that there 
was no public alley adjoining the plaintiff’s land, although 
a space twenty feet in width was left to be used for that 
purpose when the city limits extended in fact to the land in 
question, and it was needed for that purpose. The cases 
cited by the plaintiff refer to public ways, and are not ap- 
plicable to the one under consideration. The testimony 
clearly shows that it was not the intention of the parties 
at the time the deed was made to pass any interest to the 
plaintiff beyond the metes and bounds described in the deed. 
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The alley not being a public one, and as the proof fails to: 
show that the plaintiff acquired an easement therein, he 
cannot enjoin the defendant from erecting bars across the 
same. The judgment must therefore be reversed, and the 
action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


MAXWELL, J. 


A rehearing is asked by the plaintiff in order that the 
court may render an opinion as to whether the defendants 
have the right wholly to exclude the plaintiff from the use 
of the alley in controversy or not. We do not think that 
question is raised by the pleadings, and it cannot properly 
be answered in this action. The plaintiff purchased his 
land by metes and’ bounds, well knowing that there was 
no alley on the north of said tract, although the defendant 
stated that a strip would be reserved for that purpose when: 
required by the city. The case would be entirely different 
if the defendant had represented that he had laid out the 
strip of land in controversy as an.alley, or had received a 
consideration for the same. He testifies that he told the 
plaintiff before the sale was made that he would sell him 
the land ¢o the proposed alley for a certain sum, or he would 
sell to the middle of the same for a proportionate increase 
of the price; and that Mr. Bushman only purchased and 
paid for the land to the alley. The plaintiff fails to deny 
this, and it would seem to be conclusive. He refused to 
purchase to the middle of the proposed alley, and certainly 
has no cause of complaint if the court refuses to declare 
that he has an interest therein. The motion for a rehear- 
ing must be denied. 


MOTION DENIED. 


APPENDIX 


CF 


MATTERS SUBMITTED TO AND: OPINIONS OF > 
THE COURT. 


1883-1884. 


In rE RAmROAD CoMMISSIONERS. . 


Constitutional Law. The legislature have no power under the.. 
constitution to create railroad commissioners. The supervision , 
of railroads by a commission would be proper, but the power . 
must be conferred on executive offices already existing. — 


THis was @ matter coming before the court. by.the fol- 
lowing document: , 

“WueEreEas, The constitutionality of the railway.com- 
missioner system has been questioned, and there are differ- 
ences of opinion among the members of this legislature as . 
to the construction of sec. 26 of article V. of the constitu- . 
tion of the state of Nebraska, which provides that ‘No . 
other executive state office shall be continued or created,’ 

“ Therefore be it Resolved, That the members of the su- 
preme court of this state be and are hereby respectfully . 
requested to answer the following questions: . 

“1st. Would railway commissioners be state executive 
officers, or would the office of railway commissioner of the . 
state be a state executive office if created by the legisla- . 
ture? 

“2d. Would such an office if created by the legislature . 
come within the inhibition of the constitution? » 

“3d. Would a law regulating the management of rail- - 
roads in Nebraska under the commissioner system be ob- . 
noxious to any provision or provisions of the cqnstitution , 
of this state? 
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“Ath. In your opinion could -such a railroad commis- 
sioner law be framed that would be capable of enforce- 
ment? 

“You are most respectfully requested to answer the above 
and foregoing questions in full at your earliest possible 
convenience. 

“T certify the above to be a correct copy of the resolu- 
tion adopted by the house of representatives on Jan. 22d, 


1888. 
“Brap. D. SLAUGHTER, 


“Chief Clerk. 
“Lincoln, Jan. 28, ’83.” . Lief er: 


OPINION OF THE JUDGES. 


To the Honorable the House of Representatives of Nebraska: 

We have the honor to acknowledge the receipt of a copy 
of a resolution adopted by your honorable body on the 22d 
day of the present month, whereby the judges of the su- 
preme court were requested to answer the important ques- 
tion hereinafter stated. 

While we cheerfully comply with that request, we de- 
sire in the first place to say, that courts or judicial officers, 
in this state at least, are but seldom called upon to decide 
or pass an opinion upon important legal or constitutional 
questions without first having the benefit of argument by 
counsel, who, stimulated by considerations of professional 
pride and the pecuniary interests of their clients, have 
usually exhausted the libraries of learning in search for 
reasons and precedents to sustain their respective sides of 
the question and the theories upon which they may be sus- 
tained, and even then it not unfrequently happens that a 
conclusion reached under these favorable circumstances may 
be reversed or materially modified after being brought to 
the test of experience and that free and enlightened dis- 
cussion which the opinions of judges as well as the acts of © 
legislators must undergo in this age and country. We 
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therefore enter with diffidence upon the examination of 
these important questions which, so far as we know, are 
now presented for the first time under our constitution, and 
in which examination we are without the aid of argument 
or discussion. : 

Taking up the questions in the order in which they are 
presented by the resolution, the first is as follows: 

First. Would railway commissioners be state executive: 
officers, or would the office of railway commissioners of the 
state be a state executive office if created by the legisla- 
ture? As railway commissioners are at present unknown 
to the constitution and laws of this state, we take it for 
granted that the house, in the wording of the resolution, 
had reference to those officers as known to the laws of some 
of our sister states. In looking into the statute of the state 
.of Iowa, for instance, we find a law making it the duty of 
the governor, by and with the advice and consent of the 
executive council, to appoint three competent persons (one 
of whom shall be a civil engineer), who shall constitute a 
board of railroad commissioners, etc. The act in its seve- 
ral sections provides salaries for these commissioners, to be 
paid out of the state treasury; that they shall hold their 
office at the state capital; and in many provisions makes 
their duties co-extensive with the limits of the state. There 
‘can be no doubt then that were a commission of this gene- 
ral character provided for by an act of the legislature of 
this state, and such act contained the same or similar pro- 
visions as those contained in the act of the Iowa legisla- 
ture referred to, such commissioners would be state officers. 
Whether they would be state executive officers, within the 
meaning of our constitution, must be determined by an ex- 
amination of the provisions of that instrument. 

The first clause of article II. of the constitution is in the 
following language: “The powers of the government of 
this state are divided into three distinct departments—the 
legislative, executive, and judicial.” 
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Articles III. and IV. are devoted to the legislative de-. 
partment, investing its authority in a senate and house of 
representatives, limiting their powers, apportioning their 
representation among the several counties of the state, etc.,. 
ete. : 

Article V. is devoted to the executive department, and 
provides that it “shall consist of a governor, lieutenant 
governor, secretary of state, auditor of public accounts, 
treasurer, superintendent of public instruction, attorney 
general, and commissioner of public lands and buildings, 
ete.” 

Article VI. is devoted to “the judicial department.” 

The powers of the state government being thus, by the 
fundamental law, divided into these three distinct depart-. 
ments, it is clearly incompetent for the legislature to create 
a commission and invest it with any official power, without 
assigning the duties thereof to one or the other of them. 
The powers and duties of railroad commissioners, as defined 
by the statute of Iowa above referred to, are inherently 
executive. Webster, in defining this word, says: “In 
government, executive is distinguished from legislative and. 
judicial; legislative being applied to the organ or organs. 
of government which make the laws; judicial, to that which 
interprets and applies the laws; and executive, to that which, 
carries them into effect.” Even were it not inhibited by 
other clauses of the constitution, we do not think that it is 
desired or contemplated to invest such railway commission 
with the power to make laws, or even to interpret or apply 
them, but that such duties would be to aid in carrying the 
laws into effect. 

Hence their duties would be executive, and if state of- 
ficers, if paid out of the state treasury, and their field of 
duty co-extensive with the territorial limits of the state, 
they would be state executive officers. 

The second question: “ Would such an office, if created: 
by the legislature, come within the inhibitions of the con-. 


JANUARY TERM, 1884. 683. 


In re Railroad Commissioners. 


stitution?” can, we think, after what has been said above, 
be answered by quoting a section of the constitution. Article 
V., after twenty-five sections devoted to the designation of 
the officers which shall constitute the executive department, 

‘their election, qualification, terms of office, duties, and sal- 
aries, concludes with the following: “Src. 26. No other 
executive state office shall be continued or created, and the 
duties now devolving upon officers not provided for by this. 
constitution shall be performed by the officers herein cre- 
ated.” 

The creation of an executive state office, or the provid-. 
ing for the election or appointment of an executive state: 
officer not provided for in said article, could not well have- 
been more clearly inhibited. 

The two remaining questions may be stated and answered 
together. 

‘Third. “Would a law regulating the management of 
railroads in Nebraska under the commissioners’ system be 
obnoxious to any provision or provisions of the constitution. 
of this state?” 

Fourth. ‘In your opinion, could such a railroad com- 
mission law be framed that would be capable of enforce- 
ment?” 

In answering the former questions, we have seen that all 
executive power must be enforced by the officers provided 
for by Article V., as constituting the executive department, 
and that the powers imposed upon railroad commissioners 
by the statute of the state of Iowa (and we presume the 
same to be of other states which have resorted to similar 
legislation) are executive, we know of no constitutional in- 
hibition to the imposition of additional executive power, as 
such upon any or either of the officers constituting the ex- 
ecutive department, and we do think it within the scope of 
legislative wisdom to frame a law for the regulation of the 
management of railroads under the commissioner system, 
with the above limitation as to the personnel of the com- 
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missioners, and within the limits of the constitutional 
powers of government over private or corporate rights, 
which would be capable of enforcement. 


Grorce B, Laks, 
Chief Justice. 


Amasa Coss, 
SaMUEL MAXWELL, 
Judges. 


In RE ScHoon Funp. 


1. Investment of School Fund. The board of educational 
lands and funds have authority to invest the permanent school 
fund in U.S. three per cent bonds. 


Payment of premiums in purchase of U. S. bonds should 
be made from the permanent school fand. Payment of premium 
in purchase of county bonds should be made from se a 
school fund. 


3. 


. In purchasing high rate of interest coupon bonds, the 
board cannot detach coupons therefrom so that the remaining 
coupons will net the state 6. per cent from the date of purchase 
to maturity. 


After investment in U.S. three per cent bonds, the board 
cannot sell or convert them into other securities. When paid 
they may be ré-invested as the board deem best. 


THIS was a matter coming before a court by the fol- 
lowing ce 


“Orrice OF THE BoaRD or EpucationaL LANps 
AND FUNDS, 
Lincotn, NEs., Nov. 13, 1883. 


“To the Supreme Court of the State of Nebraska: 


“We, the undersigned members of the board of educa- 
tional lands and funds, would respectfully represent that 
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a doubt exists in regard to the construction of section 9, 
article 8, of the constitution, and section 29 of an act en- 
titled, “An act to provide for the registry, sale, and general 
management of school lands and funds,” approved February 
24th, A.D. 1883, and if not inconsistent with the duties of 
your honorable court, in order to further the proper execu- 
tion of the law, we would respectfully solicit an opinion 
upon the following questions : 

First. Can the board of educational lands and funds, 
under the said section of the constitution and the law, in- 
vest the principal of the permanent school fund in U.S. 
three (3) per cent bonds, either at par or at a premium. 
If so, can they pay a premium therefor from the temporary 
school fund, or will the board in paying such premium be 
compelled to draw from the permanent school fund there- 
for? 

Second. Can such board, in purchasing a high rate of 
interest registered county bond, detach coupons therefrom 
so that the remaining coupons will] net the state six (6) per 
cent from the date of purchase to maturity ? 

Third. Have the board, after purchasing U. S. three 
(8) per cent bonds for the permanent school fund, the power 
under the law to sell or convert such bonds into high rate 
of interest registered county bonds? 


Respectfully submitted, 
A. G. KENDALL, 
Com. Public Lands and Buildings. 
E. P. Roeeen, 
Secretary of State. 
Isaac Powsrs, JR., 
Attorney General. 
James W. Dawes, 
Governor. 


Members of the Board of Educational Lands and Funds | 
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OPINION OF THE JUDGES. 


To the Honorable the Board of Educational Lands and 
Funds: 


GENTLEMEN—Deeming an answer to the questions pro- 
‘pounded by you in your communication of the 18th instant 
respecting the investment of permanent school funds of the 
‘state not inconsistent with our duties, we submit the fol- 
lowing: 


To the first question, taking them in the order in which 
they are put, we answer that you clearly have the author- 
ity, under the sections of the constitution and statute to 
which you refer, to invest those funds in United States 
three per cent bonds if you deem it advisable to do so. 
The doubt you mention of your right to invest in these 
three per cent bonds was prompted, very likely, by the low 
rate of interest which they bear, together with the proviso 
in section 29 of the act of February 24th, 1883 [Comp. 
Stat., appendix, 1888, p. 888], relative to investments in 
“high rate of interest bonds” of counties, which cannot be 
. made so as to net “a lower rate of interest than six per cent 
per annum.” But this restriction extends at most only to 
the purchase of county bonds, and evidently has no refer- 
ence whatever to investments in United States and state 
Securities. 

As to the payments of premiums, if they be necessary in 
the purchases of United States bonds, these must be made 
out of the permanent school fund, for there is no authority 
for making them out of any other. The only cases in 
which premiums can be paid out of the temporary school 
fund are those of investments in “high rate of interest” 
county bonds, as provided in the above mentioned section. 
And even these, but for this special provision, would have 
to be made out of the permanent fund. The payment of 
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‘@ premium in making an investment when the market’ 
value of the security purchased justifies and requires it, is 
-a legitimate use of the money as a part of the investment,. 
and does in no sense violate the constitutional provision 
that this fund “shall remain forever inviolate and undi- 
minished.” Investments of this fund in any of the secur- 
ities permitted by the constitution, whether at their par 
value, or above or below it, although made in the reasona- 
ble hope of an advance in their market value, and a conse- 
‘quent gain, must necessarily be at the hazard of a depreci- 
ation and consequent loss. Within the restriction of the 
constitution which limits these investments to United States 
and state securities and registered county bonds, the law 
leaves them entirely to the judgment of your honorable 
body. 

To the second question, we answer, no. While, so far 
‘aS we now see, a purchase of “high rate of interest” county 
bonds in the mode suggested by the question might pro-; 
‘duce substantially the same result as would that desionated! 
by the statute, it is different. And where the legislature: 
in precise terms have specified the means by which to reach! 
a desired end, those means should be used. By using the 
means provided there is absolute safety of action, while in 
adopting and using any other there is not. The mode of 
paying the premium required in the purchase of this sort 
of bonds the statute provides must be from the temporary 
school fund, and this should be followed. 

To the third question, we answer, no. The authority 
given by the statute to the board is simply to direct invest- 
ments of the money on hand in certain specified securities, 
not to change investments, when once made, from one se- 
curity to another. If the legislature had intended that such 
changes might be made, doubtless the power to make them 
would have been clearly expressed, and not left to a forced 
construction of the statute. "Where, however, securities in 
which investments have been made mature, and the money 
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is returned to the fund, it is then within the control of the 
board for reinvestment. 


Very respectfully, 
Gro. B. LAKE, 
Chief Justice. 


Cons and MaxweELt, J.J., concur. 


In rE Guy A. BRowN, REPORTER. 


Printing Supreme Court Reports. Under the provisions of 


section 19, laws 1879, p. 82, in connection with section 8, article 
VI., of the constitution, the reporter of the supreme court is only 
entitled to draw from the state treasury the cost of printing, 
stereotyping, and binding each volume of reports not exceeding, 
$2.25 per volume. Expenses incurred by fhe reporter in prepar- 
ing copy, reading proof, and packing and shipping are not prop- 
erly chargeable against the appropriation made by the legislature 
for payment of said volumes. The salary paid to the reporter is 
exclusive of any and all other modes of conipensation for work 
on the reports. 


Tuts was a matter coming before the court upon the re- 
port of Guy A. Brown, reporter of the supreme court, stai- 
ing in substance as follows: 


1. 


The receipt and disbursement of funds for the su~ 


preme court and library: 


Jan. 1, 1875, Balance on hand ...............00085 $ §©616.50 
“ 1, 1884, Receipts to date.......cscssseseeees 10,178.12 
17 | ea ena 10,194.62 
Disbursements 1875 to 1884............ccce eee eee 10,167.85 
Balance on hand.........ceceeecessetee eee ee 7 26.77 

2. Library fund for purchase of books: 
Jan. 1, 1875, to Jan. 1, 1884, from sales........ $18,292.44 


Paid into state treasury ...... Poe dive uohd aweenmisse eed 18,292.44 
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3. Charging of fees on admission of attorneys to prac- 
tice in supreme court. 

4. Publication of reports of supreme court. — 

Eleven volumes published and eleven thousand printed. 
Drawn from the treasury therefor, $24,484.50. Disburse- 
ments, for printing, stereotyping, and binding, $22,202.85 ;. 
for employees assisting in preparing MS. for publication, 
reading proof, and packing and shipping, $2,281.65. 

5. The method and manner of drawing money, dis- 
bursing the same, and settling therefor with the state. 

In support of his action in disbursement of money for: 
publishing the supreme court reports, the reporter-submit-- 
ted the following opinions in answer to questions submit-- 
ted, viz.: 

I. When the reporter of the supreme court shall have: 
completed a volume of reports not less than 600 pages, and 
bound the same equal to volume 4, and delivered 1,000. 
copies with plates to the auditor, and voucher or claim for 
1,000 copies of vol. —, $2,250,” has the auditor any dis-- 
cretion, and is it not his duty to draw his warrant upon 
the treasury in favor of said reporter for the sum specified?" 

II. Has the auditor any legal right to enter upon any 
inquiry as to the actual cost of printing and binding and 
mechanical work involved in, the production of said vol-- 
umes? 

III. Are the words “or so much thereof as may be- 
necessary,” in the appropriation acts, words of limitation 
applicable to a statute which like sec. 19 fixes a designated: 
and definite sum payable for a certain service? In such 
case is it not the law that determines the “amount neces-- 
sary,” and not the individual officer? 

IV. , Under the law, is not the reporter made the pub-. 
lisher of the reports, and has he not the right to obtain the 
printing and binding wherever he sees fit, and when com-- 
pleted to draw pay at the rate of $2.25 per volume? 
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OPINION OF GEORGE B. Lax. 


. Omawa, Feb. 16, 1884. 

‘Guy A. Brown, Esq., Lincoln, Neb.: 

Dear Sir—I have examined the four questions pro- 
‘pounded by you, and give the following answers: There 
-are two statutes governing the subject of your inquiry, viz., 
-sec. 19, ch. 19, page 200 of the Comp. Statutes, and the 
‘general appropriation act of 1883. The first clause of said 
ssec. 19 relates exclusively to the duty of the reporter in the 
publication of the reports and the character of the mechan- 
ical work of the volumes produced. It requires the re- 
porter from time to time as ‘sufficient material (opinions) 
is accumulated to form a volume of not less than six hun- 
‘dred pages” (there may be more doubtless in the discretion 
‘of the reporter) to “cause the same to be printed, stereo- 
‘typed, and bound in a good and substantial manner,” and 
equal in these respects to the fourth volume of the Ne- 
braska Reports, this volume being made the test of mechan- 
ical excellence. The next clause of the section requires 
the reporter upon the completion of a volume to deliver a 
thousand copies, neither more nor less, together with the 
stereotyped plates thereof, to the auditor of public accounts, 
for the use of the state, for the fixed price of “two dollars 
and twenty-five cents per volume.” ‘This price is fixed by. 
the legislature, and is to be paid to the reporter without 
‘regard to what the cost of the work may have been to him, 
whether more or less than that amount. If he be so for- 
‘tunate as to produce a book which comes fully up to the 
-standard of excellence given for less than this fixed price, 
it is that much to his advantage pecuniarily, but if it hap- 
pen to cost him more, it is his loss. There is nothing in 
‘the law which requires the reporter to have the work done 
by any particular person, nor by the one who will do it for 
-the least compensation. Neither is he obliged to furnish 
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or keep an account of his expenditures attending the pub- 
lication and delivery of the books. The state has no inter- 
est in these matters. He must deliver books which at least 
-come up to the statutory standard, but by what particular 
means he does this, or what it has cost him to do it, is not 
of the least consequence to the state. Upon the delivery 
-of the required number of the required excellence, the state 
becomes his debtor at the rate of $2.25 per volume, which 
the auditor is required to pay by his warrant on the state 
treasurer. The only matter upon which the auditor is re- 
quired to exercise his judgment or has any discretion is 
simply as to whether the books answer the above mentioned 
requirements of the statute. With the cost to the reporter 
he has nothing whatever todo. With the particular ex- 
penses incurred in the publication of the reports the state 
has not seen fit to concern itself. By an act of the legisla- 
‘ture, it has simply agreed to become the purchaser of a 
given number of copies of each volume as they successively 
appear, provided they reach a given standard of mechanical 
excellence. 

Such being my views of the law (and I do not see how 
it is possible to take any other), my answer in brief to your 
first question is, that upon the delivery of 1,000 copies of 
any volume of Nebraska Reports, together with the stereo- 
typed plates thereof, to the auditor, if he find that they are 
equal to volume 4 of said reports, it is his duty to draw his 
warrant upon the state treasury in favor of the reporter 
for what they come to at $2.25 per volume, viz., $2,250. 

And second, I answer that the auditor has no right to 
enter upou an inquiry as to the cost of printing and bind- 
‘ing of the books, nor as to any other expense incurred in 
their production. 

To your third question, I answer that the clause, “or so 
much thereof as may be necessary,” found in the appropri- 
ation act of 1883, has no possible application to the amount 
to be paid for each thousand copies of the reports. As I 
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have before said, section 19, above referred to, fixes the 
price for the auditor to pay per volume, which price he 
has no authority either to increase or diminish. He should 
see.to it that the books delivered fairly reach the standard 
of required excellence, and if they do, he must pay for 
them. The only possible application these words could 
have would. be upon the contingency of the non-publication 
of one or more of the volumes, which the legislature seem 
to have anticipated. The appropriation for this particular 
purpose seems to have been made with the view that at 
least three volumes—14, 15, 16—would be published be- 
fore the next session of the legislature, and a gross sum, 
viz., $6,750, to cover the entire cost of one thousand copies 
of each at the rate of $2.25 per copy, was named in the act. 
Now, if but one or two volumes shall be published during 
the life of this appropriation, which, under section 19, ar- 
ticle 8, of the constitution, will extend to the end of the 
first fiscal quarter after the adjournment of the next regular 
session of the legislature, then the whole of the appropria- 
tion will not be “necessary.” But if all three volumes 
shall be piblished, and the reporter delivers the required 
number, together with the plates on which they were 
printed, and they conform to the requirement of the statute, 
then the whole amount appropriated will be “necessary” 
to pay for them. 

The fourth question has been fully answered in what I 
have already said. It is clear that under the law the re- 
porter is made the publisher of the reports, and has the — 
right to have the work done wherever he sees fit. He is 
to furnish books of a given quality and of a certain num- 
ber, and when he does so he is entitled to receive a fixed 
price, viz., $2.25 per volume, neither more nor less, If 
the work should be much better even than volume 4, which 
is made the test, or if it should cost the reporter considera- 
bly more than $2.25 per copy, this price would still be the: 
exact measure of his compensation for what he is required. 
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to furnish the state. This, I think, fully covers the ground 
of your inquiry, and is respectfully submitted. 
Geo. B. Lakes, 
Attorney at Law. 


Orrnton oF 8. H. CaLHoun, 


NeprasKa City, Feb. 16, 1884. 
Guy A. Brown, Esq.: 


Dear Srr—Your letter of yesterday duly received. 
Section 19 of chapter 19 is a general law, not one enacted 
_ for temporary purposes like an appropriation bill: the one 
stands until it is repealed or amended, and prescribes a rule 
of action for each succeeding report as long as it thus stands; 
the other virtually dies when the term which it provides 
for has expired. Now, as a law, the first is of a higher 
grade, and if there is any conflict it must stand. But there 
is no real conflict. The expression in the appropriation 
act of 1883, “or so much thereof as may be necessary,” 
does not apply to the auditor; it applies only to the differ- 
ent ‘officers for whose use the several appropriations are 
made. They are the sole judges of how much of the sums 
of money thus placed to their credit is necessary to be used. 
It is not for the auditor to ay whether or not a new chair 
is necessary for the governor’s office, or whether it shall 
cost $5 or $10. If the auditor alone may determine the 
amount of expenses to be allowed in publishing the reports, 
why may he not say that the whole is unnecessary,-and 
thus stop their publication altogether? The section that I 
have referred to provides that the auditor, when certain 
things are done, “shall draw his warrant” for the same at 
the rate of $2.25 per volume. There is no repeal of this 
law, and there is only one way to alter its provisions, and 
that is by a strict compliance with section IT., article III., 
of the constitution. 

Yours respectfully, 
8. H. Catuoun, 
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OPINION OF THE COURT, 


Coss, Cu. J. 


Guy A. Brown, reporter, having by direction of the: 
court submitted a report of the administration of his office 
since the creation thereof by the adoption of the present 
constitution, and upon careful consideration thereof, the: 
court deems it fitting and proper to make observation, and 
take orders thereon. 

The report covers the entire period of time since the first 
appointment of a reporter in 1875,and applies to the duties. 
of said officer as clerk of the supreme court and librarian 
of the law and miscellaneous library of the state, as well 
as to his duties as reporter. It is divided into five parts. 
as follows: 1. The receipts and disbursement of funds. 
fer the supreme court and library. 2. The condition and 
management of the library fund. 3. The charging of fees. 
for the admission of attorneys to practice in the supreme 
court. 4. The publication of the reports of the supreme: 
court. 5. The method and manner of drawing money, 
disbursing the same, and settling therefor with the state.. 

As to the matters arranged under the Ist ‘and 2d heads, 
no suggestion of mismanagement of any part of these funds. 
has ever reached the ears of any member of the court. The- 
vouchers for their disbursement have been presented to the 
legislature at each of its biennial sessions, and no doubt 
examined by the appropriate committees; so that even if 
the regular duties of the court were not such as to forbid 
the devotion of sufficient time to the examination of the ac- 
counts and vouchers running through the nine years of 
time in question, we would scarcely feel justified in enter- 
ing upon the discharge of such duty. But had we not the: 
greatest confidence that such funds have been intelligently 
expended, and honestly disbursed and accounted for by the 
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reporter, no consideration of convenience would prevent the - 
court from making such examination. 

As to the matter stated under the 3d’ head; the statute - 
seems to contemplate the original admission of attorneys in 
this court, as well as in the district courts, and such has. 
been the practice to some extent. When attorneys are ad-- 
mitted in that way, the clerk must keep a record of the. 
appointment of a committee of examination as well as of 
the making of its report and its character, also receive, file,. 
and preserve such report, and in all cases he must. prepare . 
and preserve the written oath of admission, and | prepare. 
and deliver to the licentiate a certificate, more or less ex- 
pensive, of such admission. For this service the clerk is. 
entitled to some compensation, although no fee is provided 
therefor in the statutory fee bill. Such omission, should 
have been provided for by rule of court, and the matter - 
having been thus far overlooked, such a rule will be adopt-- 
ed simultaneously herewith, in which. it will. be sought to. 
fix such fees at a rate which will be reasonable and just. 

4, The publication of the reports of the supreme court. 
Under this head the reporter states that he has drawn from 
the state treasury the sum of $24,484.50 for eleven thous- 
and volumes of reports (being volumes four to. fourteen, 
both inclusive), one thousand copies of each volume. That 
for the mechanical work performed on. these volumes, in-. 
cluding the printing, binding, and stereotyping, he has paid 
$22,202.85, and the balance, amounting: to. $2,281.65, to 
persons employed to assist him in preparing the manuscript 
for publication, reading proof, etc.,.and the expenses con- . 
nected with packing and shipping the- books after their 
delivery to the library, for which no- appropriation was 
otherwise made prior to the year 1883.. The reporter pro- . 
ceeds to say that in the drawing of the appropriations he . 
has simply asked for and received the price.in payment for - 
each 1,000 copies delivered. ‘That he has considered that . 
section 19 made the reporter the publisher of the reports, , 
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for which he is entitled to receive $2.25 per volume, just 
as the former reporter received $4.50 per volume, and for 
the correctness of this opinion, reference is made to the 
written arguments of two eminent counselors accompany- 
ing said report. 

The provision of statute ‘rai which these volumes of 
the reports were published is as follows: 

“Sec. 19. It shall be the duty of the reporter of the 
supreme court to prepare the opinions of said court for pub- 
lication as fast as they are delivered to him, and when suf- 
ficient material is accumulated to form a volume of not less 
than six hundred pages; he shall cause the same to be 
printed, stereotyped, and bound in a good and substantial 
manner, equal to volume four of said reports. He shall 
deliver one thousand copies of each volume, with the stereo- 
type plates thereof, to the state auditor, who shall draw his 
warrant in payment thereof at the rate of two dollars and 
twenty-five cents per volume.” Comp. Stat., chap. 19. 

Looking alone to the letter of this provision, it is prob- 
ably susceptible of the construction placed upon it by the 
reporter, and when we consider that he is sustained in such 
view by gentlemen of eminent legal ability, and of long 
connection with the judicial and legislative history of the 
state, we cannot doubt his honesty and good faith in plac- 
ing such construction upon the law and his action there- 
under. And yet we are qnite unable to adopt that con- 
struction. 

The constitution, section 8, article VI., provides as 
follows: 

“Sec. 8. There shall be appointed by the supreme 
court a reporter, who shall also act as clerk of the supreme 
court and librarian of the law and miscellaneous library of 
the state, whose term of office shall be four years, unless 
sooner removed by the court; whose salary shall be fixed 
by law, not to exceed fifteen hundred dollars per annum.” 

The nature and character of the reporter’s duties as such 
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are sufficiently indicated by the name of his office, and 
their extent is clearly set out by the provisions of the stat- 
ute above quoted. ‘These duties clearly embrace the pre- 
paring the opinions for publication, writing all that part 
of each case sometimes called the report as distinguished 
from the syllabus and the opinion, as well as the title page, 
table of cases and citations, index, and such notes and other 
special matter as may be deemed necessary and proper by 
the reporter or the court, superintending the printing, read- 
ing, and correcting the proof, etc., and to these duties the 
law adds that of causing the reports to be “ printed, stereo- 
typed, and bound,” and to deliver a thousand copies of 
each bound book to the state auditor. or this service the 
constitution provides that the reporter shall receive an an- 
nual salary. That, in the opinion of the court, is exclusive 
of any and all other modes of compensation. 

While the statute does not make it the duty of the re- 
porter to let the printing, stereotyping, and binding of the 
reports to the lowest bidder, yet it is the spirit of the law 
that he should protect the interest of the public in the 
matter committed to his charge by procuring good and 
honest work at the lowest rates reasonably available. The 
rate fixed by the statute of $2.25 per volume must be re- 
garded only as the limit of cost, beyond which the reporter 
is not allowed to go in the publication of the reports. But 
if the object is accomplished at a less outlay, then that ad- 
vantage must inure to the state, and not to the private ad- 
vantage of any individual or officer. In the matter of the 
publication of the reports, the reporter is and must be re- 
garded as a disbursing officer of the state, and not as a 
contractor. 

From these views it necessarily follows that the sum of 
‘ $2,281.65 has been erroneously drawn from the treasury 
by the reporter on account of printing, stereotyping, and 
binding the reports hereinbefore enumerated, and is now 
in his hands, and while the law has given this court no 
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direct control over the matter, yet, the reporter being an 
officer of the court as well as of the state, the following or- 
ders are made: 

1. Directing the payment of said sum of $2,281.65, 
with interest from dates the same was respectively drawn, 
into the state treasury, taking the receipt of treasurer there- 
for, and exhibiting same to court at next session thereof, 

2. Directing that the report, with arguments of counsel 
attached thereto, and these observations and orders thereon,. 
be spread on the records of the court. 

3. Establishing a rule concerning admission fee of at- 
torneys. In case of original admission, upon the report of 
the committee, 75 cents; admission on motion, 50 cents. 
Where attorney may desire a certificate, an additional fee 
of $1.00. 


REESE, J., concurs in foregoing. 


I concur in requiring the repayment of the money. 
SAMUEL MAXWELL. 
Dated March 22, 1884. 


In Court, May 29, 1884. 
The said Guy A. Brown having exhibited to the court. 
the receipt of the state treasurer, dated March 22, 1884, 
for the sum of $2,802.40, it is ordered that the same be 
spread on the minutes of the court in full satisfaction 
of the order of court heretofore entered. 
Amasa Coss, Ch. J. 
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possession of E nenlgned estate, how forfeited. Sullivan v. 


SMIth..csseccecsseccoees cscs esas disease sassecsccssscnesersqeceeees 476 
2. One of two partners, with Gasak of the olhies, may inislee: 
partner absconding, consent implied. Td. ...........46 seceesee 476 
3. Preferring creditors. Nelson v. Garey....cccccccceceseees vee S31 
4. Mortgage made same day as assignment bona fide and 
without fraudulent intent, Held, Good. Id........cccseceeereee 531 
Attachment. 


1, Trial of right of property taken by. Schell v. Husentine.. 9 

2. Failure of order to state amount for which issued; pre- 
sumption that it was properly issued by county court. Id.. 9 

3. Defendant may give undeftaking, sec. 206 code, and after- 
wards move to discharge the attachment. Wilson v. Shep- 


herd.......000 evededeneetcevevectenes datbisetwewae’s sigeseeee wieiscswleveeses. 15 
4, Order overruling motion to discharge, not a “final order.” 
Dt epee senses edseaieseagSentwevedtens iad ne deeivetcessasicatiocasenseetccs es 


5. Lies on facts stated in petition. Id 
6. Rights under mechanic’s lien law superior to garnish- 
ment creditor. Jones v. Church of the Holy Trinity........... 82 
7. May be issued at same time or in succession on single affi- 
davit. Thompson v. Stetson. ....cccccccccrccccececeeees tecereceeseeee 112 
8. Levy upon real estate helonging to the dtehitor, whether 
held in his own name or not, attaching creditor acquires a 
lien upon the interest of debtor in the land, which he may 
enforce after he recovers judgment. Keene v. Sallenbach... 200 
9. The fact that a debtor designs to sell his property, or to 
remove it beyond the jurisdiction of a court, when not ac- 
companied by an intent to defraud his creditors, furuishes 
no sufficient ground for an attachment. Hunter v. Soward. 214 
10. Sufficiency of affidavit for. Grebe v. Jones, 312. Not 
necessary to set out facts constituting cause of action. | 
Dorrington v. Minnick ....ccccccecccscccssessssescescsscssestecesenses _ 398 
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11. Undertaking not required when defendant is 2 non-resi- 

dent. Grebe v. Jones werscccccsssccccscnscesessecescesecceens 
12. Return on writ; sufficiency of. Td.......... eaencyes 
18. Description in notice of publication, in general terms, 

sufficient. TJd......... nga veseusSeaseedesseascadedeSt aaa’ saGacveesesoutece 
14. Facts stated, Held, Not to anthers Thurber v. Sexauer, 
15. Levying on wrong property ; officer and creditor, Held, 


Liable. Taylor v. RyQiv...ccccssceccaccecsscseccecsccessccecseccesacce 
16. Creditor can acquire no greater rights than debtor has at 
time of levy. Westheimer v. Reed............00008 teseeeens Stetseess 
Attorney. 
1. Statements in argument of cause to jury, Held, Error. 
Cleveland Paper Co v. Banks. ....sccccssssssssssseseeseeses sicuseabs 
2. In arguing case must confine himself to facts proved. Id. 
3. Misconduct. Ensign v. Hurney...cccccssccsccsccesssceccescceees 


4. On trial of case, should not make persistent and con- 

tinued objections to competent evidence. Lane v. Starkey. 
Auditor. See APPROPRIATIONS. 
Banks and Banking. 

1. Parol agreement that purchaser may return drafts, if not 
used for specified purpose, Held, Valid; and that drafts not 
being returned or presented in a reasonable time and the 
drawee becomes insolvent, the holder must bear the loss. 
Collingwood v. Merchants Bank............ stenvenecccccescencocssees 

Bar. SEE LIMITATION. 


Bill of Discovery. See CREprToR’s BILL. P 


Bill of Exceptions. 
1. Instructions nota partof. Cleveland aid Company v. 
BANS scsesccconccccceccesensccseeesssessencsecassanebeces oiesenees saneeesee 


2. Stipulation of counsel agreeing upon, not sufficient, un- 
less bill is settled or signed by judge or clerk, and on mo- 
tion it will be quashed. McCathron v. McCathron............. 

8. Reasons for granting new trial not otherwise apparent 
from the record should be incorporated in. M. P. RB. R. Co. 
O. HAYS. csc vesacscnoneysivescvsveseves cbsecsiesecsascctevsecess st seeeeseee 

4. Where, in the assessment of damages for right of way for 
arailroad by a jury, a platof the land, showing the location 
of the road, ete., is used, a record of the evidence is not 
complete without it. [d.......ce.cccecsecsesesseeeereeessoeeesesaees 

&. If material evidence has been omitted, certificate that bill 
contains all the evidence used on the trial not conclusive. 


MM. PLR. RB. C0. 0. HAYy8..cseveccccscenaees ‘ui id dagedaanelewtce Se Mosse 
6. Affidavits not considered unless preserved by. Dorring- 
ington v. Minnick........ be Soesecstecesegedereaad Sedeed ewe: de038 


330 


290 


118 


23 


144 


223 
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Empkie v. McLean............ seseaseraceoees Stes Sessa de pabeter Gecetesse 629 
7. Signed without being submitted to adverse party, quashed 
on motion. Madsen v. Norfolk Mill Co.cserseseccsere sreveeves 644 


‘Bill of Particulars. 
1. Demurrer to, not authorized. Williams v. Bates..........— 566 
Miller v. Mesick.i..ccccsseccssccescccseccacsscccssscsscccscsecssceereesee, 046 
Bill of Sale. See MontaaGE—CHATTEIS. 
Board of Educational Lands and Funds, 242. 
Board of Public Lands, 262. 
Bona Fide Purchaser. See JupIcIAL SALE. 


Bonds. 
1. Issued by municipal corporation, drawing interest with- 
in the authority conferred, Held, Valid. Omaha National 


Bank v, Omaha ......0. stestaes dvesseeteacswenvaeey oceaawsaeacbacesettes 333 
2. In aid of steam grist mill, Held, Invalid. "State v v. Adams 
COUNLY 0. cseecssecresscccevone se ssxes sensssoes oerearececeenocnse seceseeeees 068 


‘Building Contracts. 
1. Where a contractor agrees to erect a building ina certain 
manner he must comply with his agreement; and no plea 
of lack of skill of himself or any of his workmen or sub- 
contractors will constitute a defense for a failure to com- 
ply with the contract, Sherman v. Bates.....cccssoesssssssseee 18 


Capitol Building. See Manpamus. 
Cities of Second Class. 
1. Not liable for fees of police judge. Cobb v. City of Lin- 
COUR: Scesceteea es scusienstecsvcsee coetebacvavoesee i asawereute dan ieetsvatrdoinns ‘86 
Common Carriers. See RAILROADS. 
Confirmation of Sale. See Juprcran SALE. 


Consideration. 
1. Void county warrants; recovery back of purchase price. 
Rogers V. WALSH vicovscccssvecccnscrecenccvcnsceseeecescenssecetseseeeuce 309 
2. Note already paid; purchaser may recover of seller. 
Williams V. Bates.....ccecccscsssescssscssesncsseneescess aeessceecas sseeee O65 
3. Presumption. Forbes v. UcCoy.........cceceneccsceceesencesnscae 632 
Constables. 
1. Serving process. McJfillan v. Rowe.........s0000 eeescseeceaes » 523 


2. Liability for levying on wrong property. Taylor v. Ryan 573 
Constitutional Law. 
1. True principle of taxation; Sec. 1, Art. IX. construed. 


Clother v. Maher........ Stee e ee eereeseaesesseseeetenensesensnesseneeceaes 6 
2. Justice of peace, Sec. 20, Art. VI. Jones v. Church of the 
Holy Trinity.....cc00cceee. seeserecees seeneceeesessoesees tesesecveseeresess 84 


3. Judicial power, Sec. 1, Art. VI. State v. Oleson...cccseese 248 
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4, Trial by jury. Dohle v, Omaha Foundry. ......ccccecesccseaee 437 
5. Amending statutes, Sec. 11, Art. III. State v. Wish...... 449 
6. Appropriations, Sec. 22, Art III. State v. Wallichs...458, 610 
7 Notice by tax purchaser, Sec. 3, Art. IX. Hendrix v. 
BOGGS susvivveisac ites sveadegsechessesstesevscutwscesdtcdssas ssesesseresceee 471 
8. Railroad commissioners cannot be created by legislature. 
In re Railroad Commissioners. ..cccsccovcssercccsececnenescesseerveees OTD 


9. Executive office, Sec. 26, Art. V. Ta oa bes Seu aelssonsnvosineastes 683 
10. School fund, Sec. 9, Art. VITI. In re School Fund sabes - 684 
11. Reporter of Supreme court, Sec. 8, Art. VI. Jn re 696 
Brown ...sserercescrcessscaresscenreccerersessees serecvereveccesecnsresseeess 
Continuance. 


1. Where the injury is alleged in the petition to have oc- 
_ eurred in December, and the testimony showed that it oc- 
curred in the previous September, it is not error to overrule 
. a@motion for a continuance, it not appearing that the change 
of time affected the defense. City of Omaha v. Cane......0.. 657 
Contracts. : 
1. Building contract; duties of contractor; lack of skill no 
Gefense. Sherman v. Bates.rrscecccsrcecessceersceeves scericeressee 18 
2. By Indian traders with third parties to carry on business, 
Held, Illegal and against public policy. Gould & Kennard 


wv. Kendall & Sirith ..cccccccscseeronecconees svaasexds dapedavevecesers +. 549 
3. Breach; damages; general rule. Aultman v. Stout........ . 586 
4. Madeunder duress is voidable, not void. Mundy v. Whitte- 
MOTE ...scereccccerectarcccareseccerescore isceevsctereswes paaeSsbedachenatcss 652 
Conveyance. 
1. Alley on land adjoining city not platted. Bushman v. 
GiDSON. ...ccccerercerecsererccnscetsersscsoncssonenees scecterececsecsererees OVE 


Corporations—Municipal. 
1. Have no power to grant authority to permanently ob- 
struct a street without compensation to abutting lot own- 
ers who suffer special damages by such obstruction. B. é& 


MM. BR. RB, v. Reinhackle....ccscccscccvccvsssceevssecrecsececceaereseevas « 282. 
2. Contracts; general rule. Omaha National Bank v. City of 

OMAN... 000 rcrerereorsees Scadddadedeuses satsabeceerstwesceusesascacsocvsvese 334. 
3. Parties dealing with, bound to take notice of its records, 

Merriam v. Otoe County... ...ccccccccccscesscceccscereveccesnveecsesees 413: 
4. Action for injuries; verdict not against evidence. City of 

OMAR -D. CONE ii. ose canvsaecrcceccacoocccocesisacscesaneaveceetedseoatacts 657. 
5. Resident property holder excluded from jury on ground 

Of interest. Tdicscsccsetatskescecdescedvsoeseen dip is sense essne ssa vedeeacs 657° 
6. Dedication of alley by owner of adjoining lands, not 

platted. Bushman v. Gibson.....ccscccrscesceseccseeeeeee dugaeesense 676. 


Counter Claim. See MortTGacE, 3. SET-OFF. 
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County. 

1. Action does not lie to recover back taxes paid voluntarily 
and without protest. Foster v. Pierce County.....ccossesescoee 
Bates v. York Contl...ccocccccessreressercocevsvscssccecsseessssecsees 
2. Commissioners have power to try and remove county offi- 
cers from office. State, ex rel. Walters, v. Oleson......0++0+ 
3. Removal of county seat; injunction does not lie to re- 
strain county officers from removing their offices, on grounds 
which would have been available in a contest of the elec- 
tion. Scott v. McGuire........ccesuessoressssersccsessessteseseessese 
4. Warrants issued for a purpose not within jurisdiction of 


commissioners are void. Walsh v. Rogers...ccc.ccsscsscoeee cess 
5. Purchase of void warrants’; rescission; recovery back of 
price paid. Td....... wecusa ese csseessceecss Uidossdesedovecuovecceaseaee os 


Courts—County. See TRIAL oF RIGHT OF PROPERTY. 
1. Presumption as to jurisdiction of. Schell v. Husentine... 
2. Isa court of record, while acting within that jurisdiction 
which it possesses, concurrently with district court. Id... 


Covenant. See Rea PRopsrry, 5. 


Creditor’s Bill, 320, 349, 306. See HusBAND AND WIFE. 
1. Lies after judgment. Keene v. Sallenbach...... Bake, Sosdoneee 


Criminal Law. 
1. A magistrate has no right to alter an information, in any 
material part of it, without the consent of the person who 
made it. And, if made with his consent, it should be re- 
verified before any further step is taken under it. Butif 
such alteration be made, as in changing the value of prop- 
erty alleged to have been stolen so as to reduce the offense 
from grand to petit larcency, without a re-verification, and 
the accused go to trial without objecting to the informa- 
tion for that reason, the judgment, whether of acquittal or 
conviction, is good. Lewis v. The State.......ccoccssceceeseseres 
2. Indictment for murder by striking with a knife not bad 
for duplicity, by reason of stating that accused made an 
assault and feloniously, etc., did strike deceased and inflict 

a mortal wound, etc. Denman v. The State...... idvessseeadeess 
3. The mediate cause of death being the wound, it is no de- 
fense that the immediate cause was erysipelas which set in 
in consequence of the wound. Ld........secsssscencesecseceneeee 
4. Plea in abatement may be signed by prisoner’s attorney. 
If so signed, and verified by prisoner, it is sufficient. If 
plea contain a material averment on which issue is joined, 
it is error for the court to refuse prisoner a trial of it. The 
ruling of the court on a plea in abatement is not ground 
for a motion for a new trial. Bohanan v. The State 


45 


48 
284 


309- 


202 


89- 


138 


138- 
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5. Although there may be error in overruling a challenge to 
ajuror for cause, yet if the prisoner be not compelled to 
exhaust his peremptory challenges to exclude him from 
the panel, it is error without prejudice. Jd.......... sesseeeves 209 

6. A malicious killing, although done upon a sudden quar- 
rel and in the heat of passion, is at least murder in the 
second degree. Jd.......cccsecsccsesccersevecenee ssvecsees sea eaneeeee 209 

‘% Murder in first degree defined. Id.......ccsesresereessccerseeee 213 

‘8. Opinion of juror merely hypothetical does not disqualify 
him. Murphy v. State.....cccccocececesvees Jineseyecarindseses sesseeees BOS 

‘9. Rape; evidence. Id ..........s00s dsPacssters tevedeerssags 0008 

10. Interest of prisoner festifying | in result of ‘etal: Id...... 389 

11. Repeal of criminal statute and re-enactment in same 
words, except as to extent of punishment, is not a bar to 
prosecutions under prior law. State v. Wish........secscccee 450 

12. Act providing forfeiture and penalty may be prosecuted 
by indictment. State v. Sinnoit......... rer Sessareece ssbusdeiee 472 

13. Dying declaration, Held, Admissible. Binfield v. State.. 484 

14. Threats of deceased when admissible; evidence of pris- 


oner, Id.........+ watcocasccddesdesiesesssoes seelendondeecseces seeeee 484, 485 
15. Idem Sonans. Id......ss0.00 sesseuevesaines So cecctedeesnrest sees 485 
16. Proof of place where death occurred. Id......... ssisSeahas ie 485 


17. Unlawful assembly; owner of dwelling putting out per- 
son in possession with force and violence, liable. Meese v. 
The State .....cce00 siesavodass wa vadsteseseicatoes cevcedeetesessescveseasts ee. 00 
‘Damages. See RAILROADS. 
1. Inaction by widow and children against liquor sellers, 


for death of husband and father. Kerkow v. Bauer......... 150 
And for loss of means of support. Elshire v. Schuyler...... 561 
2 General rule. Long & Sinith v. Clappicsscccccossererscesveseee 417 
3. Warranty; diseased sheep. [d........ccccscceereeeescsssenseness 420 
4. Right of way, etc., for railroads. Jf. P.R. Rv. Haye soon 223 
M. P.R. R. v. Cioas. Su besscoseassuelensesdeteneesecesnsvaceansss severe BOR 
BL VR. BR. v. LAM cccessseuseseeeeseees sedeesis weredevesecevoessen +e 234 
B. dé M. R. RB. v. Reinhackle.........000 ‘ . 279 
Drath v. B. & MR. R.... due sasveces «.. 367 
Jackman v. M. P. R. Rissecseseee tenenecaanccesonsases « 524 
5. Caused by death of horse. Homan v. Boyce........ dcesse¥e « 545 


6. Sale of wrong property on attachment. Taylor v. Ryan.. 573 

7. Sale of machine with warranty; evidence; damages re- 
coverable, as set-off to action on note. Auliman & Co. v. 
SOUL oo ecescceecceneeee Sasteesheaisseesdeseneersonveece ovactvceveesony eveees OOL 

8. Persona] injuries. City Of Omaha v. CaN. ...ccrccorseoreecsee 657 

Deceit. 

1. In sale of note, purchaser may recover consideration of 

seller. Williams v. Bates...... shecaceneceeneecasreceressseccaseserese OOD 
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2. Action lies; general rule. Id............ iiss deestesventoaeacasy 567 
Deed. 
1. Acknowledgment before county clerk. Davis v. Husten.. 28 
2. Impeaching; evidence. Snyder v. Jennings......sssccccvee ITS 
3. Description stated, Held, Sufficient. Smith v. Dean...... 432 
4. In action betwen others than original parties description 
in deed must govern; intentions cannot take place of calls; 
parol evidence inadmissible to locate land. Gillespie v. 
SQUWYyer ...cccesenensencenenesscccenceceeeneees oes sevscrereacecccsescnesscoes 536 
5. Of property up “to an alley, thence along said alley,’’ 
there being in fact no alley; grantee cannot enjoin grantor 


from obstructing alleged alley. Bushman v. Gibson......... 676 
-Demurrer. 
1. Exception waived by answering over and going to trial 
on merits. Dorrington v. Minnick..........6. scsscseesees secseree OOF 
2. Not proper to bill of particulars. Miller v. Mesick......... 646 
‘Depositions. 
1. Notice to take ; service; time of taking. Cool v. Roach, 
Hall & Ray...cccccccccercorensercceccscerscsecsecssersersccssevessesescees 24 


Description. See DEED. 
‘Discovery. See CREDITOR’s BILL. 


‘Dismissal of Action. 
1. By assignee of plaintiff set aside, on facts stated. Kel- 
Logg V. Lavender. ..sccrecsorscoceereesevenee casted steseatbescuestevsees 258 
2, Court cannot dismiss, after plaintiff has introduced evi- 
_ dence to jury without verdict on merits. S,C. & P. R.... 583 


‘Divorce. 
1. When granted ; abandonment. Swan v. Swan..........00. 453 
2, Affidavit for service on non-resident, Held, Insufficient. 
Holmes v. Holmes.........00. sédeaseee Sasteedeb nau aatbeseeseseteecaosves 615 


Dying Declarations. See CRIMINAL Law, 13. 


jectment. 
1. Equitable defense ; purchase for valuable consideration, | 
making improvements, etc.; plaintiff estopped. Gillespie 
©. SUWYEr ..ccrosecccrcorcareecrescassceconssscccss cosnseusesescescsecencen 536 


‘Elections. 
1. Canvassers cannot go behind returns. State v. Peacock.. 442 


Embezzlement. See HusBaAND AND WIFE. 5. 
Eminent Domain. See RarILRoaps. 
‘Equity, 62. See INJUNCTION. 


Estoppel, 335. See PRINCIPAL AND AGENT. 
1. Actsin pais. Gillespie v. Sawyer .....ccccccccccsseseceene sense . 536 
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Evidence. See CRIMINAL Law. 
1. Statement of sheriff or deputy out of court concerning 
levy, inadmissible. Harrison v. Baker......cssseceesccses vee 46 
2. Assignment of debt, how proved. Kuhnes v. Bankes...... 96 
3. Not good practice to admit, without objection, and then 
ask for its exclusion. Palmer v. Witcherly.......csccccssceaee 98 
4. Ordinarily where an objection to testimony is not made 
when it is offered, and before it has gone to the jury, it 
should be deemed waived. [d......cucecccssscerevereesccerreeee 98 
5. Of title by adverse possession. Roggencamp v. Converse.. 105 
6. Admissions; generalrule. Buckstaff v. Dunbar........0.0 116 
7. Parol evidence admissible to explain written agreement, 
when. Collingwood v. Merchants Bank.......sccccosvececesseece 12T 
8. In action by widow and children against liquor sellers. 
Kerkow v, Bauer iiss sessssccssssscoecsscsvenceessscssecsreee esseveseee 150 
9. Burden of proving valuable consideration on purchaser, 
when, Lame v. Starkey. ...ccecccescssscvecsccssescesesensevesecees . 285. 
10. Impeaching deed by evidence of forgery. Snyder v. 
TOMMANG 8... cccessecseecseceserevsccene eeeteees sesueaSecdeeeaeus sraceneseee OUD 
11. Jury alone are judges of weight of. DMurphy v. State... 383 
12. In libel cases. “Vifquain v. Finch...cccccecccesecssecsesseee » 505. 
13. Action for death of horse; statements of foreman of 
stable admissible against owner. Homan v. Boyce..s....00 545 


Exceptions. See BILL oF EXCEPTIONS, 


Execution. See PENDENTE LITE. 
1. Seal of court omitted from, does not make it void ; may 
be amended after confirmation of sale. Taylor v. Courtnay. 190 
2. Return of, after levy, without sale; judgment creditor 
may issue another. Reynolds v. Cobd......... soreeeeenes stavesees . 379 
3. Suing out has same effect as revival of judgment. Jd... 381 
4, Levying on exempt property. Desmond v. State.......:.... 438 
5. Levy by one not an officer ; plaintiff in execution not 
liable unless he authorized levy. McMillan v. Rowe........ 520 


Exemption. See HomEsrEap. 
1. Giving of re-delivery undertaking to officer levying does 
not waive. Desmond v. State... .ccccsccerscecscsscvssescessesees 438° 


Fencing. See RAILROADS. 


Final Order. 
1. Order overruling motion to discharge attatchment is not. 
Wilson v. Shepherd. .rorcccccrecescveccssccerssccccscsscescescssesssecere 15+ 
Finding. See VERDICT. 
1. Stands in lieu of verdict. Ransdell & Reed v. Putnam... 642 
Forcible Entry and Detention. 
1. Justice cannot give charge to jury. Wilson v. Young..... 627° 
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Foreclosure. See MorTGaGr. MECHANICS’ LIEN. 
Forgery. 
1. Deed; evidence. Snyder v. Jennings.......cewere seceeseee 372 
Fraud. 
1,- Testimony of @ parol promise to pay for a stove, given to 
the jury without objection, was withdrawn and excluded 
by the court on the ground that the promise was to pay 
the debt of another, and not being in writing, was within 
the statute of frauds. Evidence examined and promise, 
Held, Not within the statute. Palmer v. Witcherly........00 98 
2. Memorandum of contract for sale of land which contains 
names of the parties, description of property, price, and re- 
fers to ten-year terms of the seller as the terms of sale is 
sufficient under the statute. Me Williams v. Lawless......... 131 
8. Memorandum signed by agent in his own name binding 
OD principal, When. [d.......ccovseccosccsecesescncversceresavseseseuss 132 
4, Lands conveyed to @ non-resident of the state, to hinder 
‘or defraud creditors, may be subjected to the payment of 
the debts of the actual owner thereof, and service may be 
had upon the holder of the legal title residing out of the 
state, by publication. Keene v. Sallenbach........s.ccoorseses 200 
5. Sale of stock of goods, Held, Fraudulent, on facts stated. 
Lane v. Starkey....ccccrcscocscessecsececessscvscessncees as easacesessaices 285 
6. Burden of proof on purchaser. Jd.......cc.ccsceseoeees sesceees 205 
7 Sale by one member of insolvent partnership of his indi- 
vidual property to secure antecedent personal debt, Held, 
Not fraudulent. Schoverling v. Kovar.....ccscsossccsscscstenesees 306 
8. Fraudulent intent; evidence. Dorrington v. Minnick...... 398 
Garnishment. See ATTACHMENT. 
Guaranty. 
1. Action on, lies upon failure of promisor to comply with 
contract ; contract distinguished from one of indemnity. 


Dorrington v. Minnick........ snsseeeeesearenseronstsecsscesecssesssess OOD 
Guardian. 
1. Presumption as to, Davis v. Huston....ccccrccossrcssesecssece 30 


2. Of insane defendant; appearance; failure to appoint 
guardian ad litem when general guardian fails to appear, 
does not render judgment void. McAllister v. Lancaster 
County Bark. eccccsesssrorssecseversecsesceenssssccersccearsessssenes +» 295 

3. Custody of infant child, Startevit o v State.. 

4. Sale of property by guardian, Stewart v. Snelling 

Habeas Corpus. 
1. Not a proceeding to try title to office. Ez parte Johnson. 512 
2. Judgment of committal to pay fine and costs must be first 
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Homestead. 
1. Facts stated held not an abandonment of; wife may claim 
Tight. McMahon v. Speilmanin....ccrecrscsecsesecccscerecrsetensscve 653: 


Horse stealing. 
1, Repeal and re-enactment of statute. State v. Wish......... 448: 
Husband and Wife. 
1. Conveyance to wife on facts stated, Held, Void as against 
creditors. Hoagland Bros. v. Wilson....... seleslaetavsxtetioedess 320: 
2. Judgment on facts stated. Sweet v. Craig. 349 
3. Deed from husband direct to wife. Smith v. Dean......0... 432 
4. Deed to wife with understanding that she is to hold title 
for husband, equity will enforce trust after her death and 
compel heirs to execute it. Bartlett v. Bartlett..........00000. 593- 
5. A mortgage executed by a wife upon her separate estate, 
to secure a debt owing by the husband, for money embez- 
zled by him, is not executed under duress, although done 
to prevent his being convicted and sent to the penitentiary. 
Mundy v0. Whittemore. ..ccrccccrrcrcrcccssccrsceccscessscsvscsccsccsesees O47” 
Idem Sonans._ 

1, The name which a man “ always went by,’’ which he de- 
clares is his name in his dying declaration, and by which 
his own mother knew him, may be deemed his right name, 
although one witness has testified that it was not “his right 
mame,”? Binfield 0. State...cerccerssesecseesscoresrccrrrsesesecse 485- 

Indictment. See CRIMINAL Law, 2. 
Infancy. See GUARDIAN AND WARD. 
Injunction. 

1. Does not lie to restrain county officers from removing their 
offices to new county seat, on grounds which would have 
been available in a contest of the election under the statute. 
Scott v. McQuire...ccerccccccccscrecseceees Waedevescsterievs oiyeusevaves . 303. 

2. Lies to restrain collection of note and mortgage obtained 
by duress and fraud. Hullhorst v. Scharner........ weccvassies . 57 
3. Does not lie to restrain removal of school house from one 
site to another. Parody v. School District........ sesscoccceccesee OI4- 
4. Petition must show special damage. Id............ss0eeseee BLA. 
5. Does not lie to restrain taxes levied on lands on ground 
that they were not platted at time town was incorporated. 
South Platte Land Co. v. Buffalo County.......cccscseccsecesoveee 605. 
6. Does not lie to restrain obstruction to alley in case stated. 
Bushman 0. Gibson. ..ccccoccsecssccscsccsesssserececcsssscescsceoesseses OVO 
Instructions to Jury. 
1. Where the court gives an instruction not called for by 
the evidence, and which is calculated to mislead the jury, 
judgment will be reversed. Harrison v. Baker........cses000 43: 
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2. Duty of court to give, whether requested to do so or not. 
Sandwich Mfg. Co. v. Shiley...cscccscccccsesecsasevcovasenese Siewasss 109+ 
3. Not error to refuse, which merely reiterates and empha- 
sizes others already given. Kerkow v. Bawer..........0000.0. 151 
4. Effect determined by considering all that is said on each 
particular subject or branch of case. Murphy v. State...... 383. 
&. It ig not error on the part of the court to refuse to give 
an instruction, however faultless in point of law, when the 
same in substance and almost in the same language has al- 
ready been given. Binfield v. State.......sseccesccerseresseees . 485 - 
6. <A party to a jury ‘trial bas the right to have an instruc- 
tion prepared by him given to the jury if the same ex- 
presses the law correctly as applicable to the issues and 
evidence in the case, unless the same is either in form or 
substance contained in some instruction already given, and 
that without modification or addition thereto by the court. 
Severance 0. Melick....rercccrevccssessccsseccersereccecessscecoceseeesee BLL 


Insurance. 
1. Acceptance of premium waives forfeiture in policy. Pha- 
nize Insurance Co. v, Langing....cussereccsereeees nishascusveuseerexe 494, 


Interest. 
1. The rate of interest expressed in a note governs after as 
well as ‘before maturity. Kellogg v. Lavender.....c..00.5 o-s0s 256: - 
2. Judgment not fonnded on contract for higher rate draws 
seven per cent; accounts seven per cent from six months 


from date of last item. Lepin v. Paine & Co.....csssecseceres 326- 
8. Rate of, on bonds, being within authority conferred, bonds 
are valid. Omaha National Bank v. Omaha... ....00006 senses . 3337 


Internal Improvements. 
1. Steam grist mill is not; bonds therefur are void State v. 


Adams County.....ccccreccssesees dine Stessacreves eGaseteetsenscsenss wee 568< 
Judgment. 
1. Failure of judge to Sign tecord, does not invalidate. 
FOUIS 0 MANN se ies scecdcvinceascetecsntecaces sendsSevcsstseseonse cased . 172- 
2.. Against insane defendant; non-appearance of guardian. 
McAllister v. Lancaster County Bank.....cccsccccccoreveseecvesseee . 295. 


3. Not a lien on personalty until execution levied. F%iz- 
Gerald V, ANATEWS...6ccsrerrsecerercreccsrecsercreraressrescseccssscseene 54 

4. Lien of, continues five years. Reynolds v. Cobb 

5. For deficiency after sale of mortgaged premises. Cooper 


VD. F088 ..secsssscseccsccvsnsesovesscesesseecsecsesenssccecserseecsssssssesee OLB5 
€. Action en wet acide: must be founded on frac, aectdent, 
or mistake. Douglas County v. Connell...... waseedes Siceesiedexs 617° 


7 Confession before justice. Ossenkop. v. Aleson....... wssimade 622: 
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Judicial Sale. See MortGacE. 


1. Failure to describe premises fatal. Fouts v. Mann....... « 179 
2 Holder of tax deed in possession proclaiming that he has 
a@ deed from owner, and thereby preventing competition, 
whereby purchaser obtains property for much less than ac- 
tual value, Held, That sale should be set aside. Taylor v. 


COUTINAY....sercccercesonesesceseseonscrsseseses ivadcaveechowsis sepvaesaves - 191 
3. Appraisement should not include tax deeds; duty of ap- 
PASTS,  [d....cscconveeereccccaceecececesscsenceseeecseveeeeees saseeens . 197 


4, Where, under a judgment on constructive service, certain 
lands were found to belong to the debtor, and were sub- 
jected to the payment of the judgment, and a sale was had 
and the lands sold to a bona fide purchaser, Held, That he 
was entitled to protection, although afterwards the judg- 
ment was vacated and set aside. Keene v. Sallenbach....... 200 

6. Confirmation should not be conditional. Fitch & Co. v. 

6. Sale of lites clty loteit in eres, iptield: ee Siophonsck 362 

7%. Statutory provision concerning deduction of liens and in- 
cumbrances from appraisement, may be waived by plain- 
GETS: - TG sis isdsctene Sitecsen soe sts ostareeesaqeeseslavensvnseesecee seseeeees B62 

8. Confirmation merely applies to regularity of proceedings; 
not a bar to equitable relief. Zaylor v. Courtnay......s.. 199 

8. Rights of purchaser. Reynolds v. Cobb... ...ccsccesereresees 

Young v. Brand....ccccccscsscenscrsccsccsesseseeee 

10 Title of pasate Westlheinae-v, Reed .. dideoose * 

11. Confirmation; objections to imperfect description of anor 
erty not available unless injury be shown, nor in cases of 
personal service or appearance, and such imperfect descrip- 
tion occurs before judgment. Cooper v. F088 ....c..erecreeree, 515 


12. Purchaser subject to mortgage. d.........cesesecsscseeseene 516 
13. Sale by unauthorized person conveys no title. McJfil- 
VAN VU. BOWE... sccsererccrccessrsenscoscenseseacceaes icosaseaceresneaiessuss 521 


14. Defects in frececainias aiden prior order of sale not avail- 
able on confirmation under order to which no objection is 
made. Empkie v. McLean.......... weuseseavensvaces Siapdentusentcres 629 


Jurisdiction. 


1. An appeal from or petition in error to the district court, 
in a waiver of all errors which have intervened in service 
or return of process necessary to bring him within. Sha- 
WANG V. LOVE sccecrecrsearrerserscrssrscerersesssvecerseseesenscrsssecees 142 
2. Equity; bringing in new parties; discretion of court. 


Kellogg v. Lavender ...sccrcocccsecrecccsseessvecscecscsescessasssseseces QOD 
3. Insane defendant. McAUister v. Tunoases ‘Cnidi Bonk 295 
4. Justicesof peace. Bullock v. Jordan.......... wessseavaseeess . 665 


Burton 0. Manning....cccocveore Sedsevosasaves sees 669 
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Jury. 
1. Right to trial by,in case stated. Roggencamp v. Converse 105 
2. Objections to competency of jurors, not considered unless 
assigned in motion for new trial. H.&G.I.R.B.v. Ingalls 123 
3. The ‘‘list ’ of persons prepared by the commissioners, 
from which jurors are drawn, may be made on the basis of 
the vote of the several precincts at the last general election. 


Bohanan v. The State...... sdeeieavesenseecedess ise siivedecncesscsccsess: 20D 
4. Causes of challenge. Ensign v. Harney... ’ 
5. Opinion of juror. Murphy v. State. ....ccccccscccseccesece 


6. Are judges of weight of conflicting testimony. d........ 383 
7. Tax payer in suit where city is pk excluded. City 

of Omaha v. Cane........s00 nde duces oasecaebe teceeltegectecessecsactece ODE 

Justice of the Peace. 

1. Jurisdiction; judgment in another precinct ofsame county 

not void. Jones v. Church of Holy Trinity........ Sabtedeee wees Bl 
2. Bill of particulars of set-off only necessary when required 

by plaintiff; need not be pleaded when plaintiff sets up all 


items, Clarine v. Nel8on...ccccecsseseescees sade eve eseecverssecasenee 440 
8. Cannot set judgment aside while appeal is pending and 
undetermined. Dean v Kinman .....cccsscscsecesesessanes serceee 492 
4, Confessing judgment; offer must be signed. Onenkop 
UO. AKC8ON....0crcccereeeseees deat Badeubindeaewepaetoccuiesessevent ses ceees 622 
5. No authority to charge jury. Wilson v. Young ..... soeese's 627 
6. Service of summons. White v. German Ins. Co.......c..008 660 
7. Have jurisdiction on notes not exceeding $200. Bullock 
DV, JOVEN ..reccecereceensnvees seceanesiwavects Sees siete saeeedeeve svonee 665 
Burton v. Mamning.c. rece cssccccccrcsccccsenecssscesteeveserseeees sere 669 


Landlord and Tenant. 

1. Lease duly signed by the parties but not witnessed or 
acknowledged, is valid between the parties and against sub- 
‘sequent lessees having actual notice of its existence. Wea- 

VET V. COUMDE..... ce screveccescarcecneecccsecesreesecereneeceesteeessaes 167 

2. Possession by tenant, notice of landlord’s title; excep- 
tions to rule. Conlee v, McDowell.......ccccrscescscseccccceeereee 184 

Laws. See STATUTES. 
Libel. 

1. Right of plaintiff to open and close argument; republica- 

tion of libel in other papers not admissible. Vifquain v. 
Lien. See MECHANIC’s LIEN. 

1. Of vendor of personal property ceases when same becomes 
attached to freehold asa fixture. G. W. Mfg. Co. v. Hun- 
ter Bros, ..s.ccscccsccesssscsccssccessccecccscceuscsesecesosecesestecesseses OO 

2. Ofjudgment. [See JuDGMENT.] 
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Limitation. 
1. Benefit of statute may be waived, and will be unless 
pleaded. Taylor v. Courtady...ccoccccsrecevsecnecretencenererseeve 196: 


2. Power of legislature. Zd.......seccecesssscoosescrseccessereeecees LOG, 

3. Statute commences to run against tax purchaser and in 
favor of county, when title fails by reason of void, tax sale. 
Merriam v. Ot0e County......ccrseerevececcssescrecssccscscnseessessves 408. 

Liquors. : 

1. Action by widow and children against liquor sellers for 
damages eaused by death of husband and father; evidence ; 
instruction to jury; “beer” an intoxicating liquor. Ker- 


Kow v, Bauer ..cecccesecceees sale ddeevsseeysednveesedcsesperbsssdvedeesese’s 150 
2. Indictment for obstructing “‘ view of saloon with ground 
glass.” Dolen v. State....ccccccsssecscessrscseseerseerensssssessoeseees, ABs 
3. Punishment for sale of, on Sunday; indictment lies. 
State v. Sinnott ....... Sieesee caters aocewee anette ate etre Valsadea sets edete 472 
4. Treasurer not liable for license money paid, on facts 
stated. Lydick v. Korner ......ccccccscceceeeccnsees seveceseceaseeens 500 


5. Refunding license money when license is canceled. 7d... 500: 

6. Action for loss of means of support; persons furnishing 
liquor liable; injury to wife’s health by overwork not 
proper element of damage. Elshire v. Schuyler.......ccucccce. 561 


Mandamus. 

1. Does not lie against county treasurer to compel him to 
pay interest higher than legal rate as evidenced by the 
terms of a judgment against the county, and in favor of 
the holder of a warrant, and in liquidation of which such 
warrant wasissued. State, ex rel. Clark, v. Scott.........00... 14% 

2. Lies only to control purely ministerialacts. State, ex rel. 
Silver, v. Kendl...seresssrorecnsecerserscncccrereerenecsseasscesssessess ZOQ 

3. Does not lie to conte discretion of ‘board of patlic 
lands and buildings in awarding contract for new capital. 


Ts vive cvscsseceusceosxes debleveiseeiecicers Sieesnords seteeeeeeeceesseereesens 2O2" 
4, Lies to compel canvassing board to re-assemble and com- 
plete canvass of election. State v. Peacock.....scscccsseceseeee 442. 


Master and Servant. 
1. Liability of master for injury to servapt employed by 


superior servant. Smith v. 8. C.& P. Be Bet shen 30s, veer 585. 
Maxims. 
1. De minimus non curat lex. B. & M. RB. RB. Co. v. Lancas- 
ter COURLY.....cccvcsecesecteeerescceeccscceseaterstecessseessacsseessenees 255: 


Mechanic’s Lien. 
1, Any contract and furnishing, and delivery under it, of 
labor, material, or machinery for the erection, reparation, 
or removal of any house, etc., sufficient to create an indebt- 
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edness between the owner thereof and the person furnish- 

ing and delivering such labor, materials, and machinery, 

is sufficient to create a lien therefor, under the first section 

of chap. 42, Gen. Stat. G. W. Mfg. Co. v. Hunter Broa. 82 
2. Agreement to manufacture machinery in another state 

and delivery to railroad there, the same being placed in a 

building in Nebraska, is a “furnishing” within the mean- 


ing of the third section of said chapter. Id........es.-0 cee 8S 
3. Certain clause in contract for erection of grain elevator, 

Held, Not a waiver of right to. Id...... dererceee wesasdeesesd oes - 33. 
4. Oath to account for, may be made by agent. d........ ow. §=33. 


&. Lumber or other building material, sold on general ac- 
count, without regard to any particular building. Id...... 37 

6. Vendor may have, when. Id......cecseseseee ieveduas's steeceseees 3B 

7. The right of a material man under the mechanic’s lien 
law to money going to a contractor is superior to that of an 
ordinary creditor under proceedings in garnishment. Jones 
o. Church of the Holy Trimity.....cc.sccccccssscccsseveersseceesses 82! 

8. Failure to attest account for; waiver. Id......... sesecerenn 85> 

9. Lien held good on facts stated. Buckstaff v. Dunbar...... 114. 

10. Party not entitled to jury trial. Dohle v. Omaha Foun- 

FY Zecca sins devi eesisdsdenricgevaseseessavenes: sseageeaceabescsse Sdadestauads 436. 

11. Account of “balance” due, Held, Sufficient. Manly »v. 
DOWning ...cccersccesevesece sbed daseadesedes Sabeseesdddscevseccstisoesessees Od: 

12. Petition may be aiended and new pantie’: Tieoubeirt in 
after expiration of two years from time lien accrued. Jd. 637 

Minors. See GUARDIAN AND WARD. 
Mortgage. See HusBAND AND WIFE, 5. 

1. Foreclosure; infant defendants; infant residing with 
mother who is a non-resident not presumed to have guar- 
dian residing in this state ; sufficiency of affidavit for pub- 
lication. Davis v. Huston.......ccssscoreoee Meecersauctootars seeps wee 28 

2. Assignment of. Kuhns v. Bankes.........cccccccrsooeee seceseeee 96 

3. In an action on one of a series of notes secured by mort- 
gage, the maker answered setting up invalidity of fore- 
closure proceedings upon another note of same series, and 
a prayer to redeem; Held, That matter stated constituted 
a counter-claim. Fouts 0. Mant......ccccscee weccessesececoences 172 

4. To secure re-payment to county of bonds delivered to 
mortgagor; action, guia timet to remove does not lie, when. 


Brewer v. Merrick County......... Saradiescedesvscdstsvesseidecsestes LOD 
5. Description of property on foreclosure, Held, Sufficient. 
Cooper v. Foss....... a dbdiu'doi's Sscussuuetsssnisdesssiatevesiescmsee eekase 519 


6. Purchaser at foreclosure. alo obtains title of all parties: 
deed divests mortgagee’s title. Young v. Brand............. 601 
%. Mortgagee cannot compel purchaser to redeem a Bator ve 
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sale; tax lien must be foreclosed with mortgage. Young 

V. Brand, ..cccccecseceseeees cabeccenseses secceaceesosceeocesccesessscensres GOL 
8. To secure surety; action does not lie until mortgagee has 

paid debt; mortgage given after mortgagee became surety 

not presumed to be without consideration. Forbes v. Me- 


9. Under an allegation in a petition that a note and mort- 
gage were assigned to the plaintiff, he may prove an in- 
dorsement and delivery of the note. Mundy v. Whittemore. 647 

10. An allegation in a petition that no proceedings have 
been had at law for the recovery of the debt secured by the 
mortgage is sufficient to show that no action at law has 
been commenced. Id......ccsssssceccessessesnsseeecevooes sevcccceseee 647 

11. The assignee of a mortgage securing a negotiable prom- 
issory note, who takes it in good faith before maturity for 
value, takes itas he does the note free from equities be- 
tween the original parties. Id.......scscssscssecneccersceoeeees wee 647 


Mortgage—Chattels. 
1. When bill of sale in nature of, is good without being 
filed. Fitzgerald v. Andrews......cccccccceussesscesentsenseesceeees - 52 
2. Neglect to file; available only to creditors who by law- 
ful seizure acquire lien, Td.........sescsscnseeeesscssesecases cone D2 
3. When vendee or mortgagee may take possession. Td..... 52 
4. Made on Sunday, g00d. Id......ccccsesseeecssecscececeeeeeeeee 52 
5. “Threshing machine” defined. Osborne v, McAllister... 429 
6. Notice only of what it expresses, and not of understand- 


ing of parties. Jd.........6006 savebescntstics siddvekewesvonweedswesave 431 
7. Given same day as assignment, Held, ‘Good. Nelson v. 

Garey... Sedieudobeseveanedoseduegeenaesearsaceenite sisiseeusveses . 533 
8 Convert legal title to mortgagee. Jd....... deectoonee cooveecee OBS 


9. In case stated held admissible in evidence: property be- 
ing in possession of mortgagee not necessary to prove bona 
Sides of mortgage. Taylor v. Ryn .....cccecccssceccessceecceteees 573 
10. Replevin by mortgagee from parties claiming title by 
purchase at sale under prior mortgage; description of prop- 
erty; instructions to jury. Severance v. Melick...... sccesesee 610 


Motion for New Trial. See TRIAL. 


Negotiable Instruments. 
1. Obtaining note and mortgage by threats to send signer 
to penitentiary ; facts stated and collectionenjoined. Hull- 


Horst UV. SCRANCT...scerscrreccesccessessevscccecssssssssteccesensesscssee BT 
2. Endorsement and delivery of negotiable note carries 
mortgage with it. Kuhns v. Bankes.........cccscccsccsscccseeees 92 


3. Parol agreement concerning drafts; liability of holder. 
Collingwood v. Merchants Bank.......cccsccccssesccecsecsesceevenses 118 
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Negligence. See RAILRoabs. 
1, Liability of railroad in non-delivery of goods. B.d& M. 


Bu Be C0. UV. ATM8... cc cesessenccseseneceeaceecrsscenccensecevsosasserens 69 
2. Employment of subordinate by superior sacvati. Smith 
0. 8.0. & P. B....0 iioussees saduabsateanbeiieonadsdnoes vere 685 


3. Verdict sustained. City of Omaha v. Cane....scccccecorecceee 657 


New Trial. See TRraL. VERDICT. 
Non-Resident. See Morteage. 
Non-Suit. 
1. Plaintiff who is non-suited in district court may have 
judgment on appeal to supreme court, when. G. W. M’f’g 
Co. 0. Hunter ....cccoscceveveeee pasiaasecbecessasyess Sscssvooessseseeccdees: “BS 
2. Defendant not entitled to judgment of, where evidence 
tends in any degree to sustain allegations of petition. 


Stith v. 9. C. & P. Rircccrsccorersneesccssessccessssecsssesssacsvsesces O83 
Notice. See REAL Property, 3. 
1. Possession of tenant. Conlee v. McDowell......... serecseseees 184 
Officer. 


1. Acts of de facto, not void; right of incumbent to hold 
cannot be inquired into on habeas corpus. Ex parte John- 
BOM .ssencrrcnscsscccccccevesseveccsonscncecs coccsssessssvonsscessssonennesces DLS 
Parent and Child. See GUARDIAN AND WARD. 
Parties, See MEcHANIC’s Ligy, 12. 
1. Variance in name of one of parties in judgment from 
thatin execution. Miller v. Willi8......ceccsecesercsessseeerees 13 
2. Objection that plaintiff has not legal capacity to sue, not 
available to stranger. Ld......ecrssessecccssseesseseee sarcerersseeee . 13 
3. In action by equitable owner of land to recover damages 
by reason of location of railroad on public road. 4. & G. 


ZT. BR. RB. Co. v. Ingalls. .ccccessseccsseesenecsscscscecevasaneersevsesevas - 123 
4. Inaction by widow and children against liquor sellers, 
Kerkow v. Bauer...... sdeeedebas stsceceescccsssncersesceeressens evecveee 150 
5. Jurisdiction in equity suit in bringing in new parties. 
Kellogg v. Lavender ...sssascossseoeeee cas weserevescaseees sseeesocoees « QOD 
Partnership. 


1. Insolvency of; property how applied in payment ofdebts; 
rights of creditors ; transfer by one partner to co-partner. 
Roop v. Her ron.....cseovecsoers seeoreceerncnensevees oserease ovessccees . 3 

2. Sale by one member of insolvent firm of his individ- 
ual property to secure antecedent personal indebtedness, 


Held, Good. Schoverling v. Kovar....ccccccensesssessercetonervees 306 
3. One partner absconding ; rights of those remaining. Sul- 
Livan v. Sinithr.cccccserseseccreee Seediesbacéatisvecses isbendevescnseeesses 482 


4. Accounts between partners; purchasing real property 
title ; settlement. Stewart v. Snelling... .crercereres sentvaes 502 
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5. Non-trading; one partner cannot bind another by giving 
note in firm name without special authority; burden of 
proof on holder of note to show authority. Levi v. Latham. 509 


Payment. 
1. Of taxes reside norecovery back. Foster v. Pierce 
COUNEY is ccdeciecsdivevencosesssdnsrsisieevesensscscdecrresstessssscsssesciess 48 
Bates v. York baal ehbatewens 
2. Recovery of money Baia by mistake ; mistake must be 
pleaded and proved. foster v. Pierce Challe caseetues: 50 
Pendente Lite. 
1. Purchaser under judgment subsequently opened is not a 
purchaser pendenie lite, although he make his purchase af- 
ter the motion to open the judgment is filed, and notice 
thereof given to the plaintiff. Scudder v. Sargent............ 102 
2. Under sec. 82; civil code, an action cannot properly be said 
to be pending between the rendition and opening of the 
Judgment. [dus..scrcoccrsccrecssecrevceesaeees seersereccccnceeacceesece LOZ 
Penitentiary. 
1. Return of prisoner to counties for re-trial ; appropriation; 
duty of officers. State v. Wallichs......cccccsccroececsesccsecevece 457 


Petition. See PLEADING. 


Pleading. 
1. In action quia timet. McDonald v. Early...... 2 
Brewer v. Merrick Cownty.........cccccasecsceee Sev eateets 


2. Inaction on account. Thompson v. Stetson... 
3. Modéof, under sec. 129, code, permissive merely. Plaintiff 
may state facts in different form. Collingwood v. Merchants 


Bank ......05. sBaceasisvassiseanete ec deaebesesasie sseeeesets eadectedes eee 118 
4. Inaction to recover damages by location of railroad on 
public road. Hid G.I. BR. R. v. Ingallse... ccc. ceecsseseeee 123 


5. Petition that does not allege assignment of claim, not in 
plaintiff’s name, and no assignment is proved, Held, Insuf- 


ficient. Thompson v, Stetson.........cceccccccssccssevenesorencsenace 112 
6. In action by widow and children against liquor sellers. 
Keerkow 0. Bauer. ..ccccccccsccsscecsecccecssccssssenessosseecs secesese 150 
7. In foreclosure cases.. [See Mortgage. Mechanic’s Lien. 
Taxes. | : 


Practice in Supreme Court. 
1. There being no principle of law involved and decided in 
a case, and verdict not heing against evidence, judgment 


will be affirmed.  Cowee v. Hooper. .ccsccecesscsccececssenceese 7 
Coleman ¥. Ririe........00 pi geneis sacesvevns Se ailecdebaiui ea tenceeies 407 
Adams 0. HAddOR.......cccccccsecevsrcesceccesseecsccssassecsnstesersce 670 


2. When, upon the trial of a cause in the nature of a suit in 
equity in the district court, a judgment is rendered against 
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the plaintiff in the nature of a non-suit, and upon appeal 

to this court it shall appear that the plaintiff had offered 

competent testimony sufficient to entitle him to a decree, 

prima facie, this court will render or order a decree in his 

favor accordingly. G. W. Mfg. Co. v. Hunter Bros....... - 382 
3. No brief being filed as required by rule VII., or cause 

shown why such rule should not be suspended, judgment 


will be affirmed, unless error plainly appear. Rawalt v. 
Brewer. ..ccesovresyerocsenssccssesovescesssccrsesacecavscoestacsscessoeerse 56 


‘4, Where the only objection to the judgment is, that the 
verdict is not sustained by the evidence, and for any cause 
the bill of exceptions be quashed or striken from the files, 
and there being no point raised, or question involved in the 
ease, which can be considered without an examination of 
the testimony on which the judgment was rendered, the 
judgment will be affirmed. MceCathron v. McCathron........ 144 
Rode 0. SRC... 1.0 cessceveressccccsessecerssorscssussees Wea gisecovesss 146 
‘5. Setting aside verdict in replevin. Laughlinv. Kavanaugh 42 
6. Error must affirmatively appear. Snyder v. Jennings..... 372 


Everett v. Hobleman...ccccsesessccsccesccessees aiteses scrsecscscsacessees OO 
Bid M. BR. R.v. Chicago Lumber Co.....ccssecccesssssssensceeeess BOL 
Parody v. School District ........ Se eUaherddvadesevegelee’ seassevedses, OLE 
Wilson ve YOung....cccrccosvccesccovcssecssccces Seeecbsiiee sesccecereces G27 
7. Findings of fact entitled to same weight as verdict of 
jury. Hartleyv. Dorr........ de vccessesesene. mrsscesseoese soecsesssere ADL 
Presumption. 
1. As to guardian of infant. Davis v. Huston......... oetvaceseas 30 
2. AB tO non-residence. [d......cceccecessscecsessscecccscecssceeees » 30 


3. As to description of land in deed. Fouts v. Mana, sve 178 
4, As to réasons why new trial was granted. M. P. R. B. Co. 


Os TAGY Ss cased sans seta seca oh shootin eee svesives teksto scenes xees setesseesoeees 226 
5. Competency of witness to give estimate gf value of land. 
M. P.B. RB. C0. 0. COM, ccssecesessceveee dseesersecses seaseerecesooee eoee 22 


6. Correctness of proceedings. Rochl v. Roehl.....c..ceccocssee GOD 
Principal and Agent. 

1. Ratification of unauthorized act of agent validates it, 
and where evidence tends to prove ratification, verdict 
finding the act constituting the cause of action to be the 
act of the principal, will not be disturbed. Sandwich Mfg. 

Co. 0. SHAY -sseceees serserroseseoerscsscerses sscerescanereesssnsscesssess 109 

2. Where an agent is authorized to make land contracts in 
his own name and bind his principal, a memorandum 
signed in the name of such agent by one duly authorized 
is sufficient. Me Williams v. Lawless.......s0.0000 seaeseoseenas « 132 

3. Fraudulent acts of agent; ratification by principal. Gar- 
land v. Wells....... SedadeceaeSsdenas osc sdesussasssncevers seeavvitecsSortes 298 
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4, Delivery by principal of deed in blank, with authority 
to agent to insert name of purchaser, title is good; and if 
agent make fraudulent use of deed by inserting name of 
grantee and delivering it without consideration for his own 
benefit, such grantee can convey a good title to an inno- 
Cent purchaser. Td..scccccscocssorscsssees cosssseserssecccecsrseesevee LOG 
5. Question of agency one of fact; borrower not estopped 
to show agency of lender. WN. E. UM. Security Oo. v. Addison. 335 
6. Liability of agent who allows property to be sold by 
sheriff without notifying his principal, but bids it off 
himself in name of a stranger. Harrison v. Baker....... 46 
7. Liability ot principal for goods purchased by agent in 
charge of retail store. White v. Leighton.......cccsscsssssssees 425 
8. Statements of agent admissible in evidence against prin- 
cipal in action to recover damages for death of horse. Ho- 
MAN V. BOYCE. .....0+ week silviess Secbeiensseseeess Jadeteicssecteccoecnsescnnsss OLD 
9. Where an agent is clothed with ample powers to buy and 
sell real estate, institute and defend suits in the name of 
his principal, actual notice to him in relation to the sub- 
ject matter of the agency is actual notice to the principal, 
and is a valid defense on a motion to set aside a judgment 
rendered by default canceling a tax deed. Merriam v. Cal- 
ROWN...cccescerecseeees sedaa ins sacede.decsédeen sss sevesiece ooxecetecssssences OOD 
Principal and Surety. 
1. Liability of sheriff and sureties in case stated. Martin v. 
SEELEY ..ssrccrsvnecseceecensssceos eeeha tcenerecceere cecsecesccsercceeccese 138 
Printing. 
1. Publishing legal notice, fees. Swan v. Huse & Long...... 465 
2. Supreme court reports; compensation of reporter, In re 
Brows. cccssecssicecasevcossssesercsssecas secsescecccsesceserscecescccssscess OOO 
Publication of Summons. See Summons. 
Purchaser. See PENDENTE LITE. 
Quo Werranto. 
1. Attorney general proper officer to institute in supreme 
COUT. Slate V. CoNCa.....cseercoeee sorevercoees coserevscccssccersceese 444 
Railroads. 
1. Liability for non-delivery of goods stored in warehouse 
and destroyed by fire. B.d& Mf. R. R. Co. v. Arms,......cses - 69 
2. When built on public road the owner of the land is en- 
titled to recover the damages to his land by reason of the 
additional burden placed thereon by the appropriation of 
the road to the use of the railway company. LAKE, CH. J., 
dissenting. A purchaser of real estate and holding the 
same by contract may maintain an action in such case for 
the damages sustained by him. The holder of the legal 
title should be joined, but if no objection is made for non- 
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joinder the equitable owner may recover his actual dam- 
ages. H. & G. TD, RB. BR. v. INgalls....cecscccsscsessesereevessceeee «» 123 
3. One in possession of U.S. timber culture claim for less 
than ten years whose possession is not injured or disturbed, 
cannot maintain an action for damages to the land itself 
caused by the construction of a railroad on a public road 
which passes along one side of such claim. Jd...... beavers 123 
4. Assessing damages for right of way; general rule; valu- 
ation should be made as of the time of the filing of the 
petition for assessment of damages. UM. P.R.R. Co.v. Hays. 223 
5. Without a showing, there is no presumption that a wit- 
ness is competent to give a reliable estimate of the market 
value of land; and where one’s competency is challenged, 
before he should be permitted to express an opinion it 
should be made to appear that he has in some way become 
qualified todoso. M. P. BR. R.v. Coon...... sandaneesesee sects ee 232 
6. Where both parties appeal from assessment of damages 
for right of way, appeal will not be dismissed for want of 
notice. RB. Vi BR. B.C. v. Lintisccccsecesccecseseneeceenenseeens 234 
7. Damages caused by taking right of way in a diagonal 
direction across land may be shown, Jd., 234; and the 
inconvenient shape in which remainder of land is left, ete. 


MP. R. BR. v. Hays.....0000 cecencccccccenccscneesencrscesssrecarse sense 227 
8. Instructions to jury concerning damages caused by tak- 

ing right of way, Held, Correct. Id...s..esscssssesecese sseaveeds 241 
9. Taxing railroad property; depot and depot grounds. JB. 

& M. RB. BR. v. Lancaster Co...ecsccsescossees oe devseteaesiss seeseecasee 251 
10. Obstructing street in city; abutting lot owners may re- 

cover damages. B. & M.R. R.v. Reinhackle........ ssannessease 279 


11. Statutory mode of assessing damages for right of way 
not applicable where property is damaged but no portion ° 
‘ thereof taken. Id.......cccscssessseceserescesenseeeeoensrsees seseaceee 279" 
12. Liability for damage to stock by failure to fence along 
line of road; negligence of owner no defense. B. dé Mf. R. 
BR. Co. v. Franzen. .scerceee sacausst swbdees Siig dedadesvidbacaeeeseaesnstessee 365. 
13. On verdict in district court in favor of lot owner for 
damages for right of way, judgment should be rendered 
and execution awarded; railroad cannot abandon Jot after 
condemnation and avoid payment. Drath v.B. dé M.R. R. 36T 
14, Not entitled to demurrage; cannot collect charges for 
unloading jreight which it converts to its own use; cannot 
increase charges for transportation by wrongfully diverting 
freight from its proper course in transit. B.d M. BR. RB. Co. 


w. Chicago Lumber Co....sccsocsserssccscsseneteneees nieiguussutincistess 390 
15. Damages for right of way;. special facts; instructions 
to jury upheld. Jackman v. M. P. RB. BR. Co........ scasaee esses 524. 


46 


122 INDEX. 


16. General rule as to damages allowed. Jd...... esseceecsseees 
17. “Commissioners system’? unconstitutional. In re Rail- 
road Commissioners.........0066 secessceceses saseverecsceeess 


-Rape. Murphy v. The State.........cc000+ cites cseasen andes saeees Sesaawiess 
-Real Property. 

1. Action quia timet lies in favor of lessee of state lands. 
McDonald v. Early, 63; does not lie to remove mortgage 
given to secure re-payment to the county of county bonds, 
without first paying off mortgage or returning value of 
bonds. Brewer v. Merrick County, 180; lies by one having 
legal title to unimproved lands not in actual possession of 
defendant. Smith v. Dean...ccccccscccrsccesccevereesesensceeees eee 

.2, A purchaser with notice from a prior purchaser who was 
entitled to protection as a bona side purchaser without no- 
tice, is himself entitled to protection against the previous 
equitable claim, which was invalid as against his grantor. 
Garland v. Well3......cceccssescceoeeens Sleseisscecccees Sesseancees caaees 

:3. Sale by agent. Jd...... Siedens sigessese sdtenddeesdveseraesesescteugen 

-4. Action on covenant of warranty; surrendering possession 
to adverse title; grantor must allege and prove title para- 
mount. Snyder v. Jennings. .....sccecseree SesteeTeiesdevecscestteees 

-5. Forgery of deed; evidence. Td........cssssccsesseeseeeeesseeees 

6. Sale by broker; commission. Hartley v. Dorr & Co....... 

7. Purchase by partnership; title. Stewart v. Snelling...... 

8. Purchaser subject to mortgage, liable to deficiency judg- 
ment after foreclosure and sale. Cooper v. Foss....... Sdéase 

“Records. See BILL or EXCEPTIONS. 

1. Presumption when records fuil to show amount for which 

attachment was issued by county court. Schell v. Husentine 


2.. Failure of judge to sign. Fouts v. Mann...........04 aesacee 
Redemption, 
1. From mortgage sale. Fouts v, Mann ......cecscscssessscneeoes 


383 


va 


298 
298 


2. From tax sale. Taylor v. Courinay........ 
‘Removal from Office. , 
1. Jurisdiction of county commissioners. State v. Oleson.... 
‘Replevin. 
1. Rights of parties shown and determined under general 
issue. Cool v. Roche, Hall & Ray.....cuccsccecscsccccscrcesscsens - 
2. Evidence ; cross-examination of plaintiff; right by which 
plaintiff held possession. Id,..........000.6 seteneeeeset eevsccseses 
3. Setting aside verdict; reversal of judgment. Laughlin v. 
KAVANIUQM 2 ciscuess, + dedind ceed tatiss vewsaedsarealinnseiasedteceelaeses 
-4, Lies by vendor before goods delivered by carrier to ven- 
dee; garnishment of carrier by creditor of insolvent debtor 
no defense. C., B. & Q. R.R. v. Painter & Sons... En 
5, By mortgagee of chattels. Severance v. Melick... .......... 


26 


39 


394 
610 
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Sale. fee Fraup. 

1. When anything remains to be done between the buyer 
and seller before the goods are to be delivered, a present 
right of property does not attach inthe buyer. Walling- 
ford v. Burr.......... seeedeven Madden's sacacedsstasdsberstowissieussesnenees 204 

2. An agreement to sell and transfer property at prices to 
be afterwards determined, is an executory contract. Jd... 204 

3. Burden of proving valuable consideration is upon pur- 


chaser, when. Lane v. Slarkey.......ssccorseseseeseccnceneaseeeens 285 

4. To agent of retail drug store. White v. Leighton.........0. 425 

5. Real estate by broker. Hartley v. Dorr & Co.........000.00 452 
Schools. 


1. Consolidation of districts; new district liable on bonded 
indebtedness and tax properly levied on all taxable prop- 
erty within new district. Clother v. Muher......ccesecccecsners 1 

2. State board for sale of school lauds; establishment of 
rules; surrenders of sale or leases. State, ex rel. White, v. 
KONI, .esecseccrececssoveecenscrnansccrensecnscessnsgeetsencesssecenanses AQ 


3. Women may vote iad hold office. State v. Cine bceveedaee 442 
4. No authority to adjourn school election. Jd................ 442 
5. Investment of school fund. Jn re Sehool Fund.............. 684 


Service by Publication. See Summons. ' Fravup, 4. 
Set-off. 

1. A claim on the part of a defendant, which he will be en- 
titled to set-off against the claim of a plaintiff against 
him, must be one upon which he could, at the date of the 
commencement of the suit, have maintained an action’on 
his part against the plaintiff. Simpson v. Jennings.......... 671 

Sheriff. : 

1. Liability for money received for keeping prisoner of a 

county other than that in which he holds office. Martin 


Ov SOC EY sacveseccevsse sess ouessedaveccedeersec sce cresavevedsesnssensauedesss 136 
2. Removal from office; jurisdiction of county commission- . 
ers. State, ex rel. Walters, 0. OleSON.......eseccevserecoessserssees 247 
Statutes. — 
1. Rule of construction of remedial statutes. Clother v. 
MAGE ss aceaeinesistawens cateas ieda cats task gaciecasavesseictedeves dacdanccete 1 


2. Repeal of act without a saving clause, new act does not 
continue provistons of old in force. Taylor v. Courinay..... 196 
3. Where a new act is in the very words of a statute which 
it repeals, and it is clear that the repeal and enactment 
were intended to continue in force the uninterrupted op- 
eration of the old statute, they will be so construed. And 
this will apply to crimes committed before the new act took 
effect. State v. WiSh...cccccscssccscessscsececcsevsesesseseesecsseeeces 448 
4. “Unavoidably prevented,’’ sec. 316, code. Roggencarmz 
, DODDS. .....ccccecseeene eSessiheseadeseie Ve reescceccsteseesstecceereren BSW 
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Statutes Cited and Construed. 
REVISED STATUTES, 1866. 


Towns, p. 379. South Platte Land Co. v. Buffalo County....... 607 
GENERAL STATUTEs, 1873. 

Mechanic’s lien, p. 466. G. W. Dffg. Co. v. Hunter .. cree 36 

Railroad, taxation, p.901. B.d& IL. RB. R.Co. v. Lancaster Co. 253 

Revenue, sec. 67, 70, p. 923, 924. Reed v. Merriam. ..ccceccceee 324 

, Sec. 71, p. 924. BMerriam v. Otoe County.....cccccesecen 413 


; COMPILED STATUTES, 1881. 
Action quia timet, sec. 57, chap. 73. DfeDonald v. Early...... 65 
Assignment, chap. 6. Nelson v. Garey. ....sccscrecsececcevecerseseee 533 
Cities of second class, chap.14. Cobb v. City of Lincoln...... 87 
County courts, sec. 1, 2, chip. 20. Schell v. Husentine......... 11 
County seats, sec. 9, art. iii, chap. 17. Scotto. MeGuire....... 304 
Courts, sec. 19, chap. 19. In 7 Brownue...soresvesevesesseereoeess 
Election contest, chap. 26. Scott v. MeGuire 
Guardian and ward, sec. 32, chap. 34. IfeAllister v. Lancas- 

ter County Bank.....cscccsveccersseeceneesecesenseseeseearencesenesaeeoess 297 
Instructions, sec. 55, chap. 19. H. & G.I. R. RB. v, Ingalls... 129 


Interest, see. 3, chap. 44. Lepin v. Paine & C0 ...ccccesecseeseee 326 
Liquors, sec. 14, chap. 50. State v. Sinnoit........... 473 
; «  Kerkow 0. Bauer ...ccccseccrcecessnsessveseess 152, 156 
Mechanic's lien, chap. 54. Manly v. Downing......ccrcccoesseeres 640 
Penitentiary, sec. 12, p. 508. State v. Wallichs........ccsccereene 459 
Railroads, sec. 97, chap. 16. Jackman v. M. P. B. Cou. essen 524 
, Sec, 86, chap. 16. Id sere 029 
, fencing, chap. 72. B. & Df. R. R.v. Franzen... ..scseoee 367 
Real estate, chap. 73. Weaver v. Cowmbe, ....cccoe concreceossssevee 170 
Removal from office, sec. 1, art. Il., chap. 17. State, ex rel. 
Walters, 0 OQleso. vivccvensosiecdsescevevecsesesstevsvocssssetcs sosccecse 248 


Revenue, secs. 119, 123, chap. 77. Zahradnicek v. Selby...... 581 
, Sec. 123, 125, chap. 77. Swan v. Huse & Son.......467, 468 
, Sec. 127, chap. 77. Reed v. Merriam.......ssccecce seers G20 
Schools, sec. 1, subd. XIV, chap. 79. Clother v. Maher......... 1 
; bonds; subd. XV., chap. 79. Clother v. Maher........ 3 


bate We, CONE ce..ivecaysceeds ios sesaceusstnscrtetesontescs 444, 445 

School lands, chap. 80. [Appendix 1883, p. 892.] In re 
SCHOOL FUNG. ....ccencerenccseveecetavensercecerersesecesceasseces 686 
, Sec. 17, chap. 80. State, ex rel. White, v. Kendall 245 
Statute of frauds, chap. 32. Weaver v. Cowmbe.....cccoscrcvsces 170 

Laws, 1883. 

Capitol building, chap. XCVI. State v. Kendall......sssceec.e. 263 
Horse-stealing, p. 333. State v. Wish .......cesscesecovecseveseerene 449 


School lands, p. 314, State v. Wallichs........0ecsrceccseceeerenseee 609 
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CIVIL CODE. 
Actions, where brought, sec. 51. Fouts v. Mant.e.cce.ccseceeees . 177 
Appraisement, sec. 491a et seg. Taylor v. Courtnay... «. 197 
Attachment, sec. 191. Dorringion v. Minnick......... aeeeaciaeens 400 
18ec. 198,199. Grebe v. Jones.....csecsecrscsevvecseceacsrenee SLA 
, Sec, 202. Thompson v. Stetson...... seen sessed denawasaesadas 113 
, sec. 236e, Comp. Stat., 561. Wilson v. Shepherd....... 17 
, Sec. 206. Wilson v. Shepherd.....sccescssseseseveens 18 
Bill of exceptions, sec. 311. MeCathron v. MeCathron......... 145 
Bill of particulars, sec. 951. Clarine v. Nelson.......... worweteee 440 
Computation of time, sec. 895. White v. German Ins. Co..... 661 
Confessing judgment, sec. 1004. Ossenkop v. Akeson...... sees 623 
Counter-claim, sec, 101. Fowts v, Dlamini... .sssccoccescesceeeenens 175 


Depositions, sec. 378. Cool v. Roche, Hall & Ray......cueeeee 25 
Dismissal of action, sec. 430. Smith v. 8. C.& P. R. B....002. 584 
Execution, sec. 482. Reynolds v. Cobb.........++ oe 
Filing pleadings, sec. 110. Davis v. Huston........... sesceseeeeen .- 31 
Forcible entry and detention, sec. 1028. Wilson v. Young.... 628 
Infant defendants, sec. 38, McAllister v. Lancaster County 


Batnkesccccccce sassevcssscsssesees dibadegaoases Patcccoute thoes, seseee 297 
Judgment, sec. 429. Long & Smith v. Clapp...... «+++ Steseaedeees 423 
Judgment lien, sec. 477, 509. Reynolds v. Cobb. ....cccceeerees «ae 380 
Judicial sale, sec. 500. Westheimer v. Reed...... Soibeteesstaavosen 664 
Jurisdiction of justice, secs. 1100, 1103. Bullock v. Jordan... 666 
Jurors, sec. 658. Bohanan v, State.......00. sdenansagesseast sees 210 


Mandamus, sec. 645. State, ea rel. Silver, v. Kendall........c00 267 
Mortgage foreclosure, secs. 852, 853. Young v. Brand......... 603 
, sec. 850. Mundy v. Whittemore.....qesccsscsssencerecececees 650 
Motion for new trial, sec. 318. Roggencamp v. DOW a.esassicsee 622 
New trial, sec. 317. Cleveland Paper Co. v. Banks......... cree 23 
Opening judgment, sec. 82. Scudder v. Sargent... 108 
, Sec, 83, Merriam v. Calhoun ....csse eecerrsseseeees veee OVO 
Pleading, sec. 129. Collingwood v. Merchants Bank............« 120 
Replevin, secs. 190,191,191 4. Laughlin v. Kavanaugh....... 42 
, damages, sec. 193. Sullivan v. Smith. .rseceee covereeeees 477 
Sagarity, sec. 1072. Desmond v. State......cercesnes adenweoetenceses 439 
Service by publication, secs. 77, 78. Fouts v. Mantiuscccsecce 17% 
,8ec. 77. Grebe v, Jones.....ssseee seccessovescscscccccseeseses SLD 

sec. 79. Davis v. Huston... AN LE ae 31 
Service of summons, etc., sec. 1094. McMillan v. Rowe....... 523 
Set-off, sec. 104. Simpson v. Jennings.......+00 sag srosssense 673 
Sheriff’s deed, secs. 499, 500. Reynolds v. Cobb.. eee 381 
Summons, sec. 911. White v. German Ins. Co.... eo 661 
Trial, sec. 280. Dohle v. Omaha Foundry....... eee 437 
, sec. 283. Vifquain v. Finch.......... avevedens dedeevedetsess - 507 


Trial of right of property, sec. 486. Schell v. Husentine...... 12 
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Vacating judgment, sec. 602. Douglas County v. Connell...... 619 
Verdict, sec. 293. Doom v. Walker........ eotereeee sereveseseessd09, 348 


CRIMINAL CODE. 


Custody of prisoners, sec. 138. Martin v. Seeley...... é 137 

Jurors, sec. 468. Murphy v. State......cccrcccoeroveee aaicvexwee eresee 3B4 

Magistrate, sec. 248. Binfield v. State.... sevseccsecseccececse 486 

Separating witnesses, sec. 301. Binjleld v. State. .......csoseceree 486 

Unlawful assembly, sec. 26. Meese v. State....... sssesacevccesesse O60 

Stoppage in Transitu. 

1.. Right continues until delivery complete; not impaired by 

garnishment of carrier. C. B.& Q.R. B.v. Painter & Sone 394 
Summons, 

1. Service by publication; sufficiency of affidavit where 
infants are defendants; publication in newspaper when 
deemed complete. Davis v. Huston...... Sdebesstadscasesasessestes: (2G 

2. Affidavit for service by publication when sufficient; omis- 
sions of name of county or principal meridian not fatal; 
four weekly publicatious sufficient, five equally. valid. 
Fouts v. Mann......s00cseee adesbdecsredeesgenneee sresercescccccrcccsseees LED 

3. Affidavit need not refer to section 77 of code if otherwise 
sufficient; affidavit need not state a cause of action. Grebe 
UV. JONES...ccsccrevscescescccartsececrsensctsenseecsacecesserssscsesessereeee GLO 

4, Description of attached property in notice of publication 
Of SUMMONS. Ld......csseesecesecseecesesonesconeeeeas secseeececensosee GLE 

6. Affidavit for service, Held, Insufficient. Holmes v. Holmes, 615 

6. Service in justice court, White v. German Ins. Co......0000 660 

Taxes. 

1. True principle of taxation stated. Clother v. Maher....... 6 

2. Payment of taxes or redemption money on lands the 
entry of which has been suspended by the land depart- 
ment of the general government on account of the failure 
of the local land officers to aceount for the entrance money 
to the United States accounting officers, cannot be recov- 
ered back from the county pending such suspension. 
Whether it can after such entry is finally canceled, if that 


may be, quxre. Foster v. Pierce Cp....... sovcsesscceereseeresscese 48 
3. Payment voluntary cannot be recovered back. Jd....... 48 
Bates v. York County.......s00 waostcecesets sabgavesewsansoess toeseee O04 


4, Possession under tax deed for more than three years, be- 
. fore repeal of the act of 1869, necessary. Taylor v. Courtnay 190 
5. Redemption by owner paying part of taxes to tax pur- 
chaser; subsequent purchaser chargeable with notice. Id. 190 
6. Railroad property; depot and depot grounds not taxable 
separate, but only as added value to mileage of track. B. 
& UW. R. R. Co. v. Lancaster Co ....sessecsecsonsecssccncsscesseccesce 125 
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7. Production of certificate of purchaser a condition prece- 
dent to issuance of tax deed; tax deed to correct errors in 
former deeds not good. Reed v. Merriam. .......ccsccscossseees 

8 Tax deed must be attested with seal of treasurer. Jd... 
Scroll insufficient. Hendriz v. Boggs....... os osvesccccosocscccese 

9. Sale invalid, purchaser may enforce lien for taxes with 
Umterest. [d......ccersecssscceccecerccenecssseccesecerersececeece soveeccee 

10, Liability of county for void tax sale. Merriam v. Otoe 
County... déceecuses orcecesececcccence seneeecee: ossacesvesees Pererrererrer 

11. Failure of title; when statute commences to run against 
purchaser. Id .........0005 ab vavesedeecsdnesss: Neuse ouenceccese 

12. Duty of tax purchaser. Id.......cssesccccsceecceereerescesecce 

13. Publishing redemption notice; fees. Swan'v. Huse & Son 

14. Notice of redemption must be given before expiration 
of time to redeem. Hendrix v. Boggs....... oenecvccsecccsevnccee 

15. Under the revenue law of 1869 a tax deed that fails to 
recite the place where the land was sold is invalid. Zhemp- 
800 V. MCrriam, ...ccccccccccseeeee Scuusssesesess see veseccsecccececescocese 

16. The production of the tax certificate is a condition pre- 
cedent to the right of the county treasurer to execute a tax 
deed, and he has no authority to issue a second deed upon 
a canceled certificate in the county clerk’s office. Id....... 

17. Where taxes levied upon lands in 1879 are delinquent, 


notice of sale for taxes due thereon must be published ina’ 


newspaper. Zahradincek v. Selby......- eceaseeeseesecers sieeeessous 
18. Such notice may be in a supplement if the circulation 
of the same is as extensive as that of the paper itself. Id. 
19. Notice of the time when the redemption of lands sold 
at tax sale will expire must be given at least three months 
prior to the expiration of two years from the date of sale 


727 


323. 
323 
470 
323° 
408 
408 
413 
467 


469° 


498- 


498- 


579- 


579: 


to entitle the party toa tax deed. Id.......cccccseoee saxecevece . 579- 


20. Tax lien if owned by mortgagee must be foreclosed with 
mortgage. Young v. Brand.....ccccccsscsecessssecccsrsoncecesssees 
21. On property in city. South Platte Land Co. v. Buffalo 
County...c.cceeee oe dactis Baceseinn Di dsens cave cube vecsbadtenseetveeraces 
Tender. 
1. Of judgment. Ossenkop v. AkesOn,.....ccescerersesessceceseses 
Threshing Machine, 
1. Includes horse power.- Osborne v. McA lister.cccccsccrccee 
Torts. See TRESPASS. 
1. Generalrule of damages. Long & Smith v. Clapp......s0« 
2. Levy on property by one not an officer. "McMillan ». 
ROWE .rcenrececes Weceuedeassueceiseeees te tesecence a eeasecieds cosas seeesisecess 
Towns. 
1. Incorporation under Rev. Stat. 1866; taxes. South Platie 
Land Co. v. Buffalo Cownty.........sccrccevessees sseeavedssecaceeceses 


601 
605. 
624. 
428: 
417 


520: 


605. 
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Trespass. 
1. Levy on property by one not an officer; plaintiff in exe- 
cution not liable unless he authorized levy. JcHfillan v. 
WC OWE occ ste Ses wane scat ads voeheet duds tevetsssaoneasaeeuaseesegestececnnees 521 
2. Plaintiff in attachment and officer levying on property 
of third person, Held, Liable. Taylor v. Ryan....... seectesses 573 


Trial, 
1. Statements of attorney in argument to jury, Held, Error. 
Cleveland Paper C0. 0, Bank8....cccccccsscoesetsecccsevonseeeses seers 20 
2. Instructions cannot be considered under general assign- 
ment, in motion for new trial, of “ errors of law occur- 
ring at the trial’?  [d.......cccecececsceseectseeseeeceeeee soneteees 
HH. & G.I. RB. BR. v. Ingatis 
3. New trial will in no case be granted in an action at law 
while a verdict of a jury in such action remains in force. 
Laughlin v. Kavanaugh...... Se caeteeascdececasccusceswccstesneceess ww. =39 
4. Immaterial and irrelevant testimony admitted over de- 
fendant’s objection, and which may have a tendency to mis- 
lead the jury, is good ground for a new trial. Harrison v. _ 
Baker...eves sede reenececsaccseersseiccsscecsscsearecscsossesccucsecennsets 43 
5. Although a verdict appocted by proof will not be dis- 
turbed because of an erroneous instruction on an abstract 
proposition of law on a point not in the case, yet where the 
evidence is conflicting and evenly balanced, and there is 
testimony on the other side entitled to equal consideration, 
the verdict will be set aside and a new trial granted. Dfer- 
edith v. Kennard, 1 Neb., 312, cited and distinguished. Jd. 43 
6. Admission of testimony without objection. Palmer v. 


Witcher lyfciccdecnciecacteessoedsess ices taageaslsseseedaredsvsostehents Uhaaewe . 98 
7. Right to jury trial in action to remove cloud from title 
toland. Roggencamp v. COnverse......cescscersesecereeccscecnecees 105 
8. Duty of court to instruct jury. Sandwich Mfg. Co. v. 
SUALCY Fees siatsecescetceesusos'stsi' Sune tseestscuscctestsds Gesecas suceese vent 109 
9. Grounds for new trial ie not embrace plea in abatement. . 
_ Bohanan v. The State......... aueesed sactensseacesbeseeseesseaseaventes . 212 
10. New trial not granted om newly discovered evidence 
merely cumulative. Halliday v. Brigg8........ccscsesccseecssees 218 


11. Granting of new trial not interfered with unless it is 
clearly shown that some legal right of the party objecting 
has been disregarded. MM. P. R. R. Co. v. Hays...... abies cates 223 
12. Where motion for a new trial is made for reasons which 
would not otherwise be apparent from the record, they 
should be incorporated in a bill of exceptions. Id........... 228 
13. The loan of horse and buggy to jurors by an attorney 
of one of the parties, Held, Misconduct sufficient to grant a 
new trial. Ensign v. Harney....... seagilevenssdevedesevasectepaces B30 
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14. Verdict under section 293, code. Doom v. Walker........ 339 
15. Causes of challenge to juror. Ensign v. Harney ......-+ 331 
15. Trivial and irrelevant proposition should not be sub- 
mitted to jury. Doom v, Walker .....ccscsccccsesssscceccensscrsees 848 
16. Where verdict is against two persons jointly sued or in- 
dicted, and both join in motion for new trial, if it cannot 
be allowed as to both it will be overruled as to both. Long 
& Smith v. Clapp...ccccerserccsecsrerrseces sessvescscestersecccssersscees 417 
17. Foreclosure of mechanic’s lien; defendant not entitled « 


to jury trial. Dohle v. Omaha Foundry....... .. saucccsedesesensee 436 
18. Party holding affirmative of issue entitled to open and 
close argument tojury. Vifquain v. Finch.....cerecsccsnsceeee 507 


19. Motion filed in three days; mere neglect not same as 
“unavoidably prevented.” Roggencamp v, Dobbs............. 620 
Trial of Right of Property. 
1. When an order of attachment is issued by a county judge, 
in a case in which the county court has jurisdiction con- 
currently with the district court, and chattels, seized upon 
such attachment, are claimed by a person other than the 
defendant in such attachment suit, proceedings for the trial 
of the right of such property shoyld be commenced and 
conducted under the provisions of sections 486 and 487 of 
the civil code. Schell v. Husentine..rwerccareeereerere a 
Ultra Vires. See Bonps. 
United States. 
1, Timber culture entry; U.S. cannot be joined in action 
for damages alleged to have been sustained by claimant by 
location of railroad on public road alongside such claim. 


Hd G.T. RAR. 0. Tngalls...ccccccceececesceccsesccescceesreeeteeenees 131 
2. License to Indian traders. Gould & Kennard v. Kendall 
E Smith. srccccrsscceneers sessdacdenusesechases seseeecnscsevsccscesorseeces OOF 
Unlawful Assembly. See CrimrnaL Law, 17. 
Usury., 
1. Borrower not estopped to show agency of lender. WN. E£. 
Mort. Security Co. v. Addison........ ectouvnesevscess sededdenvesesed «» 335 
2. Bona fide purchaser for value before maturity not affected. 
Evans v. De Roe...cccccccecsseasee saveseeerecene Palseewe Sisssesesssvctie 630 


Verdict or Finding. 
1. Against evidence should be set aside. Kuhns v. Bankes. 92 
Cleveland Paper Co. v. Banks......+.. Seissescwuevesceceweets a3 


Shapleigh v. Dutcher...cccecccssecsensscnees Sebadecsvedseostos 
2. Not against evidence, sustained. Sandwich Mfg. Co. v. 
SRiley.cssesesscseeee Bett weledenasaterceetecitas etvises adeeeegia seas seven 109 
3. Failure of court to instruct jury. Jd.......c:ccceceee sveeeee 109 


4. Evidence examined and held to sustain. H. & G.I. BR. 
Riv. Ingalls......00 0+ cUewudi cas ssed coassossoegeced covteeseteaus souenacane 123 


’ 
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5. Misconduct of attorney. Ensign v. Harncy.......ccececeseee 330 
6. Special findings; failure to agree, though finding gener- 
ally, verdict will be set aside. Doom v. Walker............006 339 


7. Not set aside on ground of conflicting evidence, unless 
clearly wrong. Everett v. Hobleman, 376; Evans v. De Roe, 
630; nor on account of mere difference of opinion between 
court and jury. Hartley v. Dorr & Co., 451; nor where 
testimony is sufficient to sustain it. Murphy v. State........ 383. 

8. Where the purchaser of a reaper, after having used it an 
entire season, returned it and brought suit for the purchase 
money, and the jury having rendered a verdict against 
him, Held, Not against the weight of testimony. Philleo v. 
Sandwich Mfq. Co........c.00 dadeteesee aeuvess wewssse seenxeuivecsesess 625 


Waiver. See JuDICIAL SALE, 7. 


Warranty. 
1. To make a representation of the vendor, as to the quality 
of the thing sold, a warranty, it must have been relied on 


by the vendee. Halliday v. Briggs....... Saeed esceacedessusecsnsee 218 
2. Opinion or judgment of matter on which vendor has no 
special knowledge, is not. d........ceceeseeeees Sn Seesasitessssaeecs 


3. Submission of question to jury. 
4. Diseased sheep; damages; evidence. Long & Smith v, 


CLAPP. ..csecerececsveee Saeccsaccee cask ebviscduddecldesicesletetoesscune teoeees 417 
' 5. Machine; action on notes given in payment; general rule 
of damages. Auliman dh Co. v. Stout.....ccccccrecssscrsrcsercsees 586. 
Wills. 


1. Probate and letters testamentary prima facie evidence of 
death of testator. Hendrix v. Bogg8..csccccssessccssccsseseessese 469 


Witnesses. 
1. Cross-examination of, restricted. Cool v. Roche, Hall & 
Bay. rccccaceree dedcesisscsssecscees dbaecteeveseocaee wee senseseeccncrsenserens 24 
2. Competency. HM. P. RB. R. Co. v. Coon..... 
3. Opinions. RB. V. RB. RB. v. Limn...ccccsecssscees écsensesesses D 
4. A party who, on cross-examination of a witness asks him 
an immaterial question, is concluded by his answer and 


cannot call another witness to impeach him. Jd............. 234 
5. Leading and suggestive questions not proper. Swan v. 

SWAN. ..0000e Saseseowectelse weseties sudshwalenssvedds/ce ciowesseee seecsescess 453 
6. Criminal cases; separating witnesses; discretion of court. 

Binfield v. State......secccececccnseccescccccccssvescnsseeseessecseceseees 484 
%. Mode of impeachment of. Taylor v. Ryan.....cccceccceccees 573 


8. Incompetency under ? 329, code; provision of statute 
may be waived; presumption that objection was waived. 
Bartlett 0. Bartlett. .ccccceccsccccovscssccescssscsvcccescsccccssssessssees HIS 


